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PREFACE 

This  book  has  been  written  in  the  attempt  to  clear  away  some  of 
the  many  obscurities  and  misconceptions  which  pervade  the  subject 
of  international  law  and  which  are  not  only  discouraging  to  the  student 
but  irritating  to  the  mature  ^reader.  It  goes  without  saying,  that  a 
subject  which  has  been  cultivated  as  international  law  has,  in  prac- 
tically the  same  furrows  for  many  centuries,  will  prove  a  rich  mine 
for  anal3rtical  investigation.  The  author  does  not  pretend  to  have 
any  more  than  scraped  the  surface,  but  hopes  he  has  succeeded  in  a 
more  logical  arrangement  than  that  commonly  found  in  the  writers. 
There  has  been  some  talk  recently  about  popularizing  international 
law.  It  would  be  as  feasible  to  popularize  the  binomial  theorem, 
the  laws  of  optics  or  the  rule  against  perpetuities.  The  masses  must 
be  content  to  be  advised  on  these  matters  by  experts.  He  who 
would  understand  international  law  must  be  something  of  a  man  of 
the  world,  have  a  good  knowledge  of  history  and  economics,  the 
faculty  of  dear  thought,  and,  above  all,  must  not  let  his  heart  run 
away  with  his  head.  No  attempt  has  been  made  at  exhaustive 
citation,  but  it  is  believed  that  the  notes  are  sufficient  to  illustrate 
the  text.  All  citations  are  to  the  pages  tmless  otherwise  indicated, 
and  a  general  index  to  both  volumes,  including  authors,  and  cases 
referred  to,  is  inserted  in  each  volume. 

Roland  R.  Poulkb. 

Philadelphia,  Pa.,  U.  S.  A.,  July  1,  1919. 
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Fundamental  Assimj34:iod,;Htunan  Conduct  i|l,  2,  3 

•  •  •  •  •  •  * 

.-*  :^^*CIBINARY. 

§1.  The  ot>jeftt  of  Jthefirst  chapter  is  to  discuss  the  nature,  defini- 
tion and  ptigiii  of  law  in  order  that  we  may  have  as  dear  an  idea  as 
^QO^s^ble'oA  Uiat  point  before  undertaking  to  investigate  international 
,:lal7«  •  As  we  shall  see,  there  are  a  ntimber  of  possible  conceptions 
'of  what  law  is.  The  writers  generally  fail  to  distinguish  these  differ- 
ent conceptions  and  to  recognize  that  it  is  impossible  to  tmderstand 
international  law  if  we  cling  to  one  of  them»  to  the  exclusion  of  the 
others.^ 

Fundamental  Assumption. 

§2.  The  discussion  will  be  based  upon  the  assumption  that  law, 
whatever  it  is,  has  something  to  do  with  htmian  conduct,  whatever 
other  objects  it  may  have  to  do  with  also,  and  this  assumption  will 
furthermore  be  narrowed  in  its  scope  by  excluding  everything  with 
which  the  law  may  have  to  do  except  human  conduct,  as,  for  instance, 
the  operations  of  nature.  The  first  inquiry,  therefore,  is  as  to 
human  conduct. 

Definition  op  Hubian  Conduct. 

§3.  The  word  "conduct"  is  usually  confined  to  acts  of  human 
beings  and  may  be  defined  as  an  adjustment  of  acts  to  ends.  Conduct 
exhibits  itself  to  man  as  a  fact,  and  the  philosophy  of  law  is  concerned 
with  the  proper  jural  conception  of  the  external  aspect  of  that  con- 
duct. The  philosophy  of  ethics  excludes  conduct  without  purpose, 
but  the  jural  conception  includes  that  which  is  apparently  conduct, 
even  though  it  is  not  conduct  in  the  ethical  sense.  The  attention 
of  the  legal  philosopher  is  directed  to  the  acts  of  human  beings  which 
are  externally  apparent  and  to  certain  factors  determining  those  acts. 
We  must  also  remember  that  the  factors  determining  conduct  are 
restraints  on  conduct,  generally  restraints  on  the  operation  of  the 
factors  of  self  interest,  and  instinct.  The  first  great  distinction, 
therefore,  is  between  restrained  and  tmrestrained  conduct,  and  we 
do  not  enter  the  region  of  law  until  we  reach  the  limits  of  restrained 
conduct.    Our  first  inquiry,  therefore,  is  as  to  conduct  as  a  fact, 

>  The  first  chapter  is  somewhat  brief  a  separate  treatise,  and  this  short  sum- 

and  fragmentary,  but  is  believed  to  be  mary  is  only  necessary  because  of  the 

sufficient  to  indicate  the  conception  of  inextricable  confusion  in  the  writers, 

law  upon  which  the  discussion  is  based,  which  makes  it  impossible  to  find  any 

The  pure  philosophy  of  the  law  deserves  dear  proposition  as  a  starting  point. 
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{4  Interests 

\duch  is  the  background  of  the  discussion.  Our  next  step  is  to 
consider  the  restraints  on  that  conduct,  their  classification,  descrip- 
tion and  operation.  Then  we  shall  be  in  a  position  to  consider  the 
meaning  of  the  word  "law." 


Interests — Definition  of — How  Affected — Protected  and 

Unprotected. 

i4.    Since  conduct  revolves  around  interests,  it  is  important  to 
understand  what  we  mean  by  an  interest  before  pursuing  the  inquiry 
into  the  factors  which  determine  conduct.    I  have  an  interest  in  an 
object  when  I  will  be  affected  in  any  way  by  any  change  in  that 
object,  whether  that  change  is  produced  by  an  outside  agency  or 
occurs  in  the  object  itself.    This  interest  may  vary  in  intensity  from 
mere  idle  curiosity  to  absorption  of  my  entire  welfare.    The  prin- 
cipal object  in  which  man  is  interested  is  himself,  and  self-interest  is 
therefore  the  greatest  interest  in  the  world.    The  number  of  possible 
interests  for  an  individual  in  any  community  will  be  determiiied  by 
the  economic  development  and  civilization  of  that  commtmity.'    As 
the  objects  which  existed  in  primitive  life  were  few,  and  the  intellect 
tual  and  ethical  development  of  the  members  of  the  commtmity  was 
limited,  the  number  of  interests  which  actually  existed  was  small 
compared  to  the  diversity  which  may  be  enumerated  in  a  modem 
civilized  commimity.    My  interest  in  an  object  may  be  affected  by 
(A)  a  change  in  my  attitude  toward  the  object,  (B)  a  change  in  the 
object  itself,  (C)  the  action  of  some  outside  agency.'  Since  we  are 
dealing  only  with  human  conduct,  we  shall  confine  our  attention  to 
the  cases  where  the  interest  is  affected  by  such  conduct,  and  exclude 
the  action  of  the  forces  of  nature.    Our  attention  will  be  confined 
to  an  interest  in  a  human  being,  and  an  interest  in  any  object  other 
than  a  human  being  where  the  interest  is  affected  by  the  conduct  of 

'  The  number  of  interests  in  a  com-         *  My  interest  in  an — 

munity   will   correspond   to    (a)    the  Inanimate  object  will  be  affected  by 
variety  of  objects  which  exist  in  the         The  forces  of  nature 
community,  (6)  the  variety  of  objects         The  conduct  of  man 

outside  to  which  the  community  has  Animate  object  by 
a,^mimfid  some  relation,  (c)  the  intelleo-         Forces  of  nature 
tual  and  ethical  development  of  the         Act  of  the  object 
members  of  the  community.     There         Conduct  of  man 

are  more  possible  interests  in  New  and  in  either  case  by  a  change  in  my 

York  and  London  than  thero  are  in  attitude  toward  the  object. 
P&tagaoia  or  Thibet. 
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a  human  being.  If,  therefore,  I  have  an  interest  in  a  horse,  and  my 
interest  is  affected  by  the  horse  nmning  away,  there  is  a  case  outside 
the  discussion. 

Interests  are  protected  and  unprotected.  I  may  have  an  interest, 
for  instance,  if  I  am  an  artist,  in  the  picture  of  a  great  master  hanging 
in  the  Louvre,  and  if  that  picture  is  destroyed  by  fire  or  carried  off 
by  an  invading  enemy,  my  interest  is  affected;  whereas,  my  neighbor, 
who  is  not  an  artist,  will  have  no  interest  in  the  picture  and  be 
entirely  tmconoemed  by  its  removal  or  destruction.  In  like  manner,  I 
have  an  interest  in  my  neighbor,  which  interest  is  affected,  according 
to  my  attitude  toward  that  neighbor,  by  his  death  or  by  hearing 
^ome  spicy  piece  of  scandal.about  him  or  his  wife.  These  are  instances 
of  unprotected  interests,  that  is,  interests  which  may  be  affected 
without  my  being  able  to  obtain  any  redress  either  through  my  own 
efforts  or  through  the  assistance  of  external  aid.  An  interest  is  pro- 
tected when  I  am  able  to  set  in  motion  some  external  means  of  deter- 
mining the  conduct  which  is  affecting  the  interest. 

Two  or  more  persons  may  have  the  same  interest — a  joint  or 
collective  interest,  and  a  body  of  individuals  may  have  an  interest  in 
the  body  as  such  or  in  some  outside  object.  A  classification  of  the 
interests  which  exist  in  the  modem  world  lies  outside  the  scope  of 
this  discussion.  The  enumeration  we  have  made  will  be  found  suffi- 
cient to  indicate  the  scope  of  the  treatise  which  will  relate  to  the 
conduct  and  interests  of  certain  bodies  of  individuals,  to-wit,  inde- 
pendent states. 

Factors  Dclni'ininfan  Conduct* 


Prbuminary. 


§5.  The  conduct  of  a  human  being  will  be  determined  by  an 
infinite  number  of  factors  which,  however,  may  be  arranged  under 
two  headings:  (A)  internal,  those  arising  from  the  characteristic 
of  man  himself  as  a  human  being;  (B)  external,  those  proceeding 
from  objects  external  to  the  particular  human  being  whose  conduct 
is  affected.  It  is  important  to  clearly  distinguish  these  factors, 
because  conduct  is  one  thing,  and  the  factors  influencing  conduct 
are  something  else,  and  much  confusion  prevails  because  of  the  failure 
to  keep  the  distinction  clearly  in  mind.^ 

*  Table  showing  arrangement  of  dis-  Instincts |7 

cussion  of  factors  determining  conduct:         Reason §8 

Internal — inherent  in  man  Habit |9 


I 


I 
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§§6,  7,  8  Instinct,  Reason 

Factors  Inherent  in  Man  Determining  Conduct 


Preliminary. 


§6.  The  conduct  of  man  as  a  rational  animal  is  determined  very 
largely  by  factors  to  be  learned  only  by  examination  of  the  nature  of 
man  himself.  The  discussion  of  the  internal  characteristics  of  man 
is  tinnecessary  to  the  discussion  and  may  be  left  to  the  branches  of 
learning  devoted  to  those  subjects.  We  start  with  the  asstmiption 
that  conduct  is  determined  in  many  instances  by  impulses  inherent 
in  man,  and  proceed  upon  the  following  rough  classification  of  those 
impulses:  (A)  Instinct.  (B)  Reason.  (C)  Habit.  (D)  Attitude 
towards  self-interest.  (E)  Attitude  toward  interest  of  others.  These 
will  be  considered  in  the  order  named.  The  importance  of  this  classi- 
fication of  internal  factors  lies  in  the  fact  that  it  helps  to  make  clear 
the  distinction  between  external  and  internal  factors,  a  distinction 
which  is  of  vital  importance  to  the  further  understanding  of  the 
discussion.  A  large  part  of  the  obscurity  in  the  discussion  of  the 
nature  and  meaning  of  law  as  it  appears  in  the  current  writings  arises 
from  a  failure  to  keep  this  distinction  clearly  in  mind. 

Instincts. 

§7.  Instincts  are  perhaps  the  most  important  internal  factors 
determining  conduct,  but  do  not  require  any  extended  reference.  It 
is  sufficiently  clear  that  man  is  governed  in  the  main  by  himger, 
thirst,  sex,  desire  of  life,  instinct  of  self-preservation,  etc.,  and  that 
these  are  the  fundamental  imderl3dng  motives  or  impulses  of  conduct. 
There  is  a  distinction  perhaps  between  animal  desires  and  instincts 
which,  however,  is  unnecessary  for  our  purpose.  We  are  only  con- 
cerned with  the  external  manifestations  of  these  factors.  There  is, 
however,  one  instinct  which  is  of  great  importance  in  our  discussion, 
that  is,  the  gregarious  instinct.  Man  is  a  gregarious  animal,  and  the 
consequent  association  with  his  fellow  men  produces  external  factors 
determining  conduct  which  would  be  absent  if  he  lived  alone. 

Reason. 

§8.  The  human  intellect  is  imitative,  disinclined  to  think,  and  has 
a  great  reverence  for  the  past  and  that  which  has  already  been 

Attitude  towards  self-interest . .    (lO  Presstire  of  other  men 

Attitude    towards    interest    of  Apart  from  political  power...   §14 

others {11  From    exertion    of    political 

External — toman  power 5S15-19 

Forces  of  nature }12 


/ 
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arranged  and  aocomplished.  The  ideas  of  most  men  ate  inherited 
from  their  ancestors,  continue  without  change  during  life,  and  are 
handed  down  to  posterity  with  very  few  alterations,  and  this  is 
particularly  true  of  ideas  relating  to  the  ordinary  daily  conduct  of 
humanity.  A  few  minds  are,  from  time  to  time,  able  to  rise  above  the 
intellectual  level  of  the  mass  of  men  and  evolve  new  ideas.  Clear 
thought  is  extremely  rare,  and  there  is  a  universal  dislike  of  that 
which  is  unknown  and  a  fear  of  any  change,  and  these  characteristics 
are  not  very  much  modified  by  modem  civilization.  The  minds  of 
the  mass  of  men  move  so  slowly  that  they  caxmot  keep  up  with  the 
change  in  the  world,  and  the  vast  majority  of  human  beings  are  a 
generation  behind  the  vanguard  of  society.  The  average  man  will 
go  where  the  crowd  goes  and  do  what  the  crowd  does  without  any 
thought  whether  that  is  the  best  thing  to  do  or  not. 

The  prevailing  ideas  in  a  commtmity  determine  the  conduct  of 
the  members  of  that  commtmity,  and  in  every  mass  of  men  the  same 
idea  prevails  generally  as  to  conduct  upon  a  particular  occasion* 
There  is  therefore  in  such  bodies  of  men  a  tmiformity  of  conduct. 
This  is  amply  demonstrated  by  the  immense  difficulty  of  teaching 
the  mass  of  the  people  sanitation,  cleanliness  and  obedience  to  the 
rules  of  health.  The  prejudice  on  these  points,  which  has  obtained 
for  generations,  is  a  great  obstacle  to  any  improvement.  If  the 
change  is  to  the  self-interest  of  the  individual,  modifications  in  con- 
duct can  be  introduced  more  quickly.  Every  man's  conduct  con- 
forms to  his  ideas  and  education,  with  the  additional  proposition 
that  the  mass  of  men  have,  under  the  same  circumstances,  the  same 
ideas.  Uniformity  of  action  springs  from  identity  of  idea^  which 
identity  of  idea  in  the  same  commtmity  is  a  fact  of  human  native. 

Habit. 

§9.  The  conduct  of  man  is,  to  a  large  extent,  unconscious  and 
individuals  adjust  themselves  to  each  other  in  following  the  conduct 
to  which  they  were  impelled  by  natural  instinct.  In  the  case  of  the 
lower  animals,  such  activities  are  described  as  habit.  The  same  is 
true  of  man.  There  is  a  large  part  of  his  conduct  which  is  merely 
habit.*    Man  unconsciously  repeats  a  former  act  which  has  produced 

*  "The  best  illustration  of  the  forma-  view,  or  by  mere  accident.    If  others 

tion  of  such  habitual  coiu'ses  of  action  follow  in  the  same  track,  which  they 

is  the  mode  in  which  a  path  is  formed  are  likely  to  do  after  it  has  once  been 

across  a  common.   One  man  crosses  the  trodden,  a  path  is  made."     Holland, 

common,  in  the  direction  which  is  sug-  Jurisprudence,  10  ed.,  p.  55.   (1908). 
gested  either  by  the  purpose  he  has  in 
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a  leaction  of  pleasure,  and  by  reason  of  this  and  of  the  intellectual 
tendencies  we  have  referred  to»  he  continues  to  follow  the  same 
conduct.  Most  of  the  conduct  in  a  community  is  largely  a  matter 
of  hatrit,  and  all  the  members  of  all  communities  of  men  dwell 
together  in  surprising  amity  and  accord.  The  principal  conflict  is 
between  communities.  It  seems  perfectly  dear,  from  the  examples 
l^t  have  been  adduced  from  the  life  of  primitive  peoples,  that  many 
communities  will  follow  conduct  without  having  any  idea  of  the 
meaning  of  their  acts.  Thus,  in  some  tribes,  there  will  be  elaborate 
marriage  ceremonies  or  sacred  dances  which  no  one  is  able  to  explain 
or  give  any  reason  for.  These  instances  clearly  illustiate  the  tre- 
mendous effect  of  habit  on  the  conduct  of  the  members  of  the  com- 
munity. 

Attitude  Toward  Sblp  Interest. 

§10.  The  attitude  of  man  toward  his  own  interest  has  a  very 
powerful  effect  upon  conduct  and  determines  to  a  very  large  extent 
the  conduct  of  most  individuals  in  the  community.  It  is  only  neces- 
sary to  notice  that  such  attitude  exists  in  the  majority  of  instances, 
and  that  always  in  studying  conduct  we  must  recognize  the  existence 
of  this  attitude,  and  the  great  effect  it  will  have  upon  conduct  in  any 
particular  case.  Self-interest  is  the  greatest  of  all  possible  interests 
in  the  worid  and  is  of  special  importance  in  international  law. 

Attituob  Toward  Interest  of  Others. 

(11.  The  attitude  of  an  individual  toward  the  interest  of  others, 
which  is  generally  one  of  indifference,  may  affect  his  conduct  where 
the  individual  has  a  regard  for  these  interests  which  leads  him  to 
respect  them.  This  is  what  is  sometimes  referred  to  as  altruistic 
motives  of  conduct,  and  is  the  least  effective  of  all  inward  character- 
istics of  man  determining  conduct.  The  motives  of  conduct,  as 
egoism  or  altruism,  are  immaterial  to  us,  as  we  are  only  concerned 
with  conduct  as  a  fact,  whether  conduct  be  good  or  bad,  according 
to  any  particular  standard. 

External  Factors  Influendiig  Conduct 


Forces  op  Nature. 


§12.    The  conduct  of  man  is  also  determined  by  the  forces  of 
nature.    Among  these  are  climatic  and  geographic  conditions,  storms, 
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powers  of  the  sea,  etc.  No  attempt  has  ever  been  made  to  form  a 
jtiral  conception  of  these  influences  upon  conduct  because  they  are 
facts  which  are  entirely  beyond  the  control  of  man.  It  is  of  great 
importance,  in  order  to  illustrate  or  to  ascertain  the  development  of 
various  races  of  man,  to  know  how  climatic  conditions  influence 
conduct.  It  is  unnecessary,  however,  for  the  legal  philosopher  to 
burden  himself  with  that  investigation.  It  is  sufiident  for  him  to 
know  that  conduct  is  in  fact  so  influenced,  and  to  separate  in  his 
investigation  conduct  so  influenced  from  conduct  influenced  by 
other  factors,  and  then  disregard  the  forces  of  nature  as  unnecessary 
to  the  discussion.  It  is  true  that  in  the  municipal  law,  the  drctun- 
stance  that  conduct  has  been  determined  by  a  force  of  nattuie  to  be 
other  than  that  which  would  have  been  followed  without  the  opera- 
tion of  the  force  qi  nature,  is  ofttimes  of  importance  in  ascertaining 
whether  a  given  individual  will  or  will  not  be  excused  from  liability 
by  reason  of  the  variation  in  conduct  produced  by  the  operation  of 
the  force.  In  this  case,  the  court  is  simply  recognizing  the  fact  that 
conduct  is  in  fact  so  determined. 

Factors  Other  Than  Forces  of  Nature. 


Preliminary.    The  Grbgariousness  op  Man. 


§13.  Man  is  a  gregarious  animal  and  tmiversally  lives  with  his 
fellowman.  The  few  o^ses  which  have  occurred  of  a  man  living 
alone  and  entirely  cut  off  from  other  men  are  so  rare  and  abnormal 
that  no  account  need  be  taken  of  them.  The  gregarious  instinct 
was  perhaps  developed  among  animals  from  the  advantage  to  the 
individual  from  a  common  effort  and  association.  Civilized  man 
owes  his  present  advanced  state  largely  to  cooperation,  and,  without 
it,  modem  civilization  would  perish.  It  is  utterly  immaterial  to  our 
discussion  whether  the  gregarious  instinct  of  itself  has  produced  a 
closer  association  of  nien  or  whether  economic  changes  and  the 
advantages  and  protection  of  such  association  develofied  and  accentu* 
ated  the  instinct  of  gregariousness.  This  gregariousness  brings  man 
into  more  or  less  contact  with  his  fellowmen,  with  the  result,  there- 
fore, that  his  conduct  will  be  influenced  by  pressure  from  these  other 
men,  which  will  be  discussed  tmder  the  heading  of  (A)  influences 
apart  from  political  power,  and  (B)  those  arising  from  the  exercise  of 
political  power. 
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J514,  15,  16 


Pressure  from  Other  Individuals 


Pressure  from  Other  iNDivrouALs  Apart  prom  Political  Power. 

§14.  The  pressure  of  other  individuals  will  vary  from  the  gentle 
influences  of  love  and  friendship  and  appeals  to  reason,  to  intimidation 
or  overpowering  force.  It  is  impossible  to  draw  any  line  and  say 
when  the  conduct  ceases  to  be  determined  by  the  inherent  factors 
and  when  it  begins  to  be  influenced  by  direct  external  compulsion. 
The  influence  of  public  opinion  may  partake  of  each.  In  most  cases, 
it  will  be  impossible  to  tell  which  of  these  various  factors  has  a  pre- 
ponderating influence,  and  they  may  often  work  at  cross-purposes. 
We  can,  however,  in  theory  separate  the  elements  of  external  com- 
pulsion and  distinguish  between  (A)  individual  compulsion,"  as  the 
command  of  a  father  to  his  child,  (B)  the  collective  compulsion  of  a 
ntmiber  of  individuals,  as  for  instance,  the  pressure  of  a  labor  union 
which  compels  a  workman  to  become  a  member  or  else  lose  his  job, 
(C)  the  political  power  of  the  state.  The  idea  is  not  an  external 
factor  determining  conduct  although  the  idea  may  be  changed  by 
influences  from  without.  It  is  not  always  easy  to  tell  when  the  idea 
has  been  changed  by  external  influence  and  when  it  has  not. 

Pressure  From  Political  Power. 


Preuminary. 


{IS.  The  political  power  of  the  community  is  a  factor  of  great 
importance  in  determining  htunan  conduct.  First,  however,  we 
must  inquire  what  this  political  power  is,  and  how  it  is  manifested. 

Dspinition  op  the  Community. 

§16.  The  community  has  already  been  referred  to  several  times, 
and  there  seems  to  be  some  little  difficulty  about  the  meaning  of  the 
word.  A  community  consists  of  a  number  of  men  permanently 
living  together.^    Man  has  always  lived  in  a  community  of  some 


*  An  individual  may  determine  the 
conduct  of  another  by  intimidation  or 
by  the  exercise  of  force.  The  instances 
of  such  action  will  vary  in  different 
communities  according  to  development 
and  civilization. 

^  "A  community  may  be  said  to  be 
the  body  of  a  number  of  individuals 
more  or  less  bound  together  through 


such  common  interests  as  create  a 
constant  and  manifold  intercourse 
between  the  single  individuals."  1  Op- 
penheim,  Int.  L.,  2  ed.  (1912)  10.  It  is 
unnecessary  to  add  to  the  definition  the 
statement  that  they  are  united  by  the 
same  interest  because  they  will  not 
live  together  unless  they  are  so  united, 
and  the  word   "community"   clearly 
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§17 


sort,  and  there  has  always  been  some  bond  by  which  the  members 
of  the  community  really  are,  or  are  conceived  to  be,  bound  together.* 
There  is  some  difference  of  opinion  as  to  what  was  the  original  type 
of  this  organization,  and  it  is  not  clear  just  what  was  the  historical 
sequence  of  the  various  forms  which  have  appeared.  It  is,  however, 
immaterial,  for  the  purposes  in  hand,  what  conclusion  may  be  reached 
on  these  points.  The  jural  conception  of  that  organization  and  its 
relation  to  law  is  the  same  in  any  case.  It  is  sufficient  for  the  legal 
philosopher  to  know  that  such  institutions  have  existed  and  do  exist, 
and  to  confine  his  attention  to  the  part  they  play  in  the  development 
and  conception  of  law. 

The  members  of  a  community  come  into  it  involuntarily,  by  birth, 
capture,  or  being  brought  in  imder  disability;  and  voltmtarily  under 
some  regulation  adopted  by  the  commtmity.*  In  ancient  times,  there 
was  some  kind  of  adoption;  in  modem  times,  it  is  by  naturalization.^* 
The  members  of  a  community  may  withdraw  in  the  absence  of  any 
regulation  to  the  contrary ,^^  and  self-interest  may  or  may  not  impel 
a  number  to  remain.  A  ntmxber  of  individuals  thus  bound  together 
have,  from  the  fact  of  that  bond  and  their  common  association,  a 
collective  force  or  power  which  will  be  of  varying  strength  and  exer- 
cised in  different  vmys  and  under  different  forms,  according  to  the 
economic  development  and  civilization  of  the  community. 

Thb  Organization  op  thb  Community. 

§17.  This  community  of  men  has  always  had  some  organization 
in  all  examples  of  human  life  which  have  been  discovered  to  have 
existed  in  the  past  or  which  exist  in  the  world  today.    Such  organiza- 


conveys  the  idea  of  such  a  union.  This 
definition,-  furthermore,  confines  the 
word  to  the  body  of  the  individuals, 
whereas,  it  is  conceived,  it  more  prop- 
erly refers  to  the  individuals  taken 
together  collectively,  the  body  as  an 
organization,  or  the  government. 

'The    various    bonds    which    have 
appeared  are  as  follows: 
Blood 

Real 

Artificial — adopted 
Tribal 

Feudal  vassalage 
National 


Relationship  from  dwelling  together  in 
the  same  territory. 

*  Membership  in  a  Community. 
Involimtary 

By  birth 

By  captivity 

By  being  brought  in  under  disability. 
Voluntary — by  admission  into  the  com- 
munity 

Fiction  of  adoption,  ancient, 

Naturalization,  modem. 

"*See  {{430,  et  seq.  post,  on  mem- 
bership in  the  state. 

"  See  }428,  post,  on  movement  of 
individuals  from  one  state  to  another. 
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The  State 


tion  appears  among  many  of  the  lower  animals,  as,  for  instance,  the 
ant.  It  may  be  assumed,  therefore,  that  the  instinct  and  fact  of 
QCganization  is  as  old,  if  not  older,  than  man  himself.  The  gxeat 
mistake  made  by  the  legBi  philosophers  is  in  not  having  a  sufficiently 
enlarged  historical  perspective.  It  is  common  to  suppose  that 
because  our  written  records  of  law  and  political  institutions  only  go 
back  a  few  thousand  years,  that  we  have  the  beginnings  of  these 
institutions  before  our  eyes.  Man  is  peiiiaps  a  htmdred  thousand 
years  old,  and  it  is  pretty  safe  to  assume  that  we  will  have  to  go  back 
fifty  thousand  years  in  the  life  of  the  most  advanced  communities  of 
today  to  find  the  beginnings  of  the  legal  and  political  phenomena 
which  most  writers  assume  began  within  a  few  thousand  years  of  the 
Christian  era.  This  organization  is  an  entity  existing  apart  from 
the  coomiunity,  and  the  members  of  the  community,  and  the  power 
exercised  by  that  organization  is  called  "political  pof^er." 

The  power  of  the  community  is  necessarily  exercised  by  individtials. 
Man  naturally  tends  to  follow  a  leader  and  be  governed  by  somebody, 
and  some  men  are  natural  leaders  and  able  to  exert  authority  over 
others.  Such  persons  will  inevitably  come  to  the  front  and  assume 
leadership,  whether  as  a  tribal  chief,  a  king,  a  statesman  or  a  political 
boss,  and  will  work  the  mechanism  of  the  political  institution  in 
whatever  form  it  may  occur.  Their  personal  authority  and  power 
will  vary  according  to  the  circumstances  of  the  case.  Modem  devel- 
opment of  political  institutions  has  tended  to  diminish  the  power  of 
individual  leaders  and  transfer  that  power  by  some  means  or  other 
to  the  members  of  the  community.  The  exact  relation  which  a 
leader  bears  to  the  unit  he  leads,  and  how  much  he  exercises  his  own 
power,  and  how  much  the  power  of  the  mass,  are  matters  of  profound 
interest  which  will  bear  much  analysis,  for  which  space  is  wanting  in 
this  discussion." 

Thb  State. 

§18.  In  this  discussion  the  word  ''state"  will  be  used  as  meaning  a 
commtmity  of  men  existing  from  within,  and  exerting  its  power  by  its 


^  The  following  suggestion  seems  to 
be  in  point:  Let  the  power  of  an 
individual  be  represented  by  X.  It 
seems  clear  that  the  joint  power  of  two 
individuals  is  greater  than  X  plus  X, 
and  is  perhaps  not  so  great  as  X  multi- 
plied by  X.  One  of  the  individuals, 
who  is  a  leader  of  the  other,  exercises 


his  own  power  X,  plus  the  power  X  of 
the  other  individual,  plus  the  increased 
power  gained  by  the  associated  effort. 
It  seems  probable  also  that  as  the 
increase  in  the  number  of  individuals 
in  a  mass  becomes  greater,  the  increaes 
in  the  massed  power  increases  in  pro- 
portion. 
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own  inherent  force.^'  The  word  "state"  is  used  in  several  different 
senses  by  the  writers,  to  which,  however,  it  is  unnecessary  to  refer.^* 
A  commtmity,  therefore,  may  or  may  not  be  a  state,  and  the  govern- 
ment of  the  state  is  a  political  organization,  distinct  from  the  state, 
and  which  may  be  changed  or  become  extinct  without  affecting  the 
life  of  the  state  which  may  be  regarded  as  a  living  organism.^^  A 
corporation  is  an  organization  but  derives  its  powers  and  authority 
to  organize  from  a  superior  power.  It  is  therefore  not  a  state.^*  So, 
also,  a  municipality,  as  it  exists  in  England  and  America,  is  a  cor- 
poration, exercising  its  power  by  grant  from  the  state.  It  is  therefore 
not  a  state.  Many  voltmies  have  been  written  on  the  nature  and 
definition  of  the  state,  but  this  simple  conception  is  sufficient  for  the. 
present  discussion. 


w  

How  Political  Power  Determines  Conduct. 

§19.  The  political  power  of  the  state  determines  conduct  in 
several  ways,  which  will  be  through  the  exercise  of  the  several  branches 
of  executive,  judicial  or  legislative  organs  of  the  government.^  Thcj 
exercise  of  the  political  power  may  also  be  analyzed  from  another 
point  of  view,  as  follows:  the  power  may  be  exercised  (A)  by  pre- 
scribing a  rule  of  conduct  for  the  future,  and  affixing  some  penalty 
for  its  disobedience,  (B)  by  prescribing  a  rule  of  conduct  without 
imposing  any  penalty,  (C)  by  affording  redress  for  damage  to  interests 
without  prescribing  any  rule  to  be  followed  by  the  organ  of  govern- 
ment affording  such  redress,  in  which  case  the  organ  of  government 
may  attempt  to  follow  some  rule  in  affording  redress  or  may  act 
without  any  such  attempt. 


"Oppenheim,  Int.  L.,  2  ed.  (1912), 
Vol.  1,  9,  says  that  the  conception  of  a 
community  is  wider  than  that  of  a 
state;  that  a  state  is  a  community  but 
that  every  commtmity  is  not  a  state. 

*^  The  size  of  a  state,  its  organization, 
its  laws,  or  its  customs  are  immaterial. 
An  ancient  village  community  or  a 
family  was  just  as  truly  a  state  as  is 
the  Empire  of  Great  Britain  today. 
For  a  further  discussion  of  this  point, 
see  §42,  post. 

"  See  §68,  post,  on  continuity  of  a 
state. 

•*  See  §48,  post,  on  independent  states. 


*  It  is  not  necessary,  for  the  purpor  es 
of  the  discussion,  to  observe  this  dis- 
tribution of  the  state  power.  It  is 
common  to  confine  the  discussion  to 
the  judicial  power  of  the  state,  which, 
it  is  submitted,  overlooks  the  fact  that 
the  executive  may  often  afford  redress 
for  damage  to  an  interest.  The  dis- 
tinction is  only  necessary  when  we 
come  to  deal  with  the  analysis  of  the 
various  rules  prevailing  within  a  state, 
which  is  the  applied  philosophy  of  the 
municipal  law  and  entirely  outside  the 
scope  of  our  present  discussion. 
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§W 


Political  Power 


The  state  has  very  little  power  in  barbaric  commtmities,  and  there 
are  no  courts  or  legislattires.  The  life  of  the  people  flows  in  accus- 
tomed channels;  needs  are  few  and  easily  satisfied;  there  is  little 
personal  property  and  almost  no  thefts.  Men  are  nearly  of  equal 
strength,  and  this  equality  of  personal  force  prevents  any  undue 
exploitation  of  one  by  another.  When,  however,  civilization 
increases,  and  wealth  and  material  prosperity  appear  in  a  community, 
great  inequality  is  created  between  the  various  individual  members, 
inequality  of  physical  strength  and  of  mental  power,  and  as  a  result, 
the  weak  are  preyed  upon  by  the  strong.  As  this  situation  tmfolds 
itself,  there  is  an  increasing  need  of  the  state  exerting  its  power  in 
order  to  protect  men  from  each  other,  consequently  developing 
civilization  sees  a  development  of  courts,  of  legislatures  and  of  the 
exercise  of  the  power  of  the  state.  In  modem  civilization,  further- 
more, not  only  is  there  greater  opportunity  for  the  strong  to  plunder 
the  weak,  but  the  rewards  of  such  plunder  are  greater,  and  the 
temptation  correspondingly  increased.  As  the  old  Hebrew  proverb 
runs,  if  the  state  did  not  exist,  the  strong  would  destroy  the  weak. 
Failure  of  the  power  of  the  state  is  still  with  us.  Early  communities 
were  powerless  to  enforce  rules  now  easily  enforced,  and  the  rules 
that  we  cannot  now  enforce  may  be  easily  enforced  in  the  future. 
The  state  finally  curbed  the  robber  baron  and  violent  men  of  the 
community,  and  such  crimes  are  negligible  in  a  modem  civilized 
commtmity.  We  now  have  crimes  of  fraud  prevailing,  and  the  state 
is  stmggling  as  desperately  to  curb  the  promoters  of  fraud  as  the 
princes  of  the  middle  ages  did  to  break  the  power  of  the  robber  baron.* 


^  The  following  table  sets  out  the  var- 
iottsfactorsdetennininghuman  conduct: 
Factors  inherent  in  xnan 

Instinct §7 

Reason §8 

Habit §9 

Attitude  toward  self-interest  —  §  1 0 
-  Attitude  toward  interest  of  others  §11 
Factors  external  to  man 

Facts  and  forces  of  nature §12 

Factors  proceeding  from  other 
'    men  and  present  because  of 
the  gregariousness  of  man 
\    Apart  from  political  power. , . . .   §14 
Parental 
Marital 

Master  and  servant 
PorCe  and  intimidation  from 
another  individual 


Societies  and  bodies  of  men 
Ideas  in  the  community,  pub- 
lic opinion, 
Custom 
Ethics 
From  political  power §15 

(A)  Prescribing  a 
rule  of  conduct 
and  affixing  a 
penalty 

(B)  Prescribing  a 
rUiC  without  a 
penalty 

f  (C)  Affording 


Execu-     /  In  any 
tive  \  one  or  ] 


-    ,.  .  -    fall  of 
Judicial   I  ^^.^^ . 


re- 


Legislative 


I 


dress  without 
prescribing  any 
rule 
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Rules  of  Conduct  §§20,  21 

Conduct  as  Detennined  by  Bxternal  Factors  Ottier  tfum  Foccas  of 

Natiira* 


Prbliminary. 


$20.  Conduct  as  a  fact  has  been  defined  and  the  external  factors 
determining  conduct,  which  are  also  facts,  have  been  pointed  out. 
What  conclusion  is  to  be  reached  when  we  consider  them  together? 
It  will  be  assumed  that  the  conception  of  conduct  as  determined  by 
external  factors  is  a  jural  conception,  and  the  suspicion  will  be 
entertained  that  by  analyzing  that  conception  we  shall  be  able  to 
shed  some  light  on  the  meaning  and  nature  of  law.  It  is  first  neces- 
sary to  say  a  few  more  words  about  conduct.  Conduct  is  to  be  dis- 
tinguished from  the  description  of  the  conduct,  as  conduct  may  take 
place  without  anyone  ever  describing  it,  and  we  may  describe  conduct 
which  never  has  and  probably  never  will  occur.  Conduct  is  past, 
present  or  fiittu^,  and  the  description  will  vary  in  tense  according  to 
which  it  is  applied,  with  this  distinction:  past  and  present  conduct 
will  be  described  as  actual  facts  while  the  description  of  future 
conduct  will  be  of  la  fact  which  may  or  may  not  occur  as  described. 

RuLBS.oF  Conduct,  Dbpinition  of.  Distinction  Bbtwbbn  and 

ExTBRNAL  Factors. 

§21.  The  factors  influencing  conduct  result  in  more  or  less  con- 
tinuous conduct  in  some  semblance  of  order,  but  the  description  of 
that  conduct  in  terms  of  order,  and  the  factors,  are  to  be  clearly  dis- 
tinguished. A  rule  of  conduct  is  therefore  simply  the  expression  of  a 
conscious  mental  effort  to  describe  conduct  historically,  in  the  present 
tense,  or  as  a  source  of  information  to  members  of  the  community 
of  the  conduct  to  be  followed  in  the  futtu^.  A  rule  of  conduct  is 
therefore  a  mental  abstraction  and  cannot  exist  apart  from  reason. 
This  description  of  future  conduct  may  incorporate  the  idea  of  some 
external  factor  detemmiing  the  conduct,  or.  it  may  not.  The  con- 
ception of  conduct  will  differ  according  to  the  point  of  view.  If  we 
look  at  conduct  which  has  taken  place  in  the  past,  we  describe  it  in 
terms  of  history  or  habit.  If  we  look  at  the  actions  of  animals,  we 
describe  the  action  which  they  ordinarily  follow  as  the  habit  of  the 
animal.  The  same  is  true  of  man,  only  instead  of  using  the  word 
"habit"  we  use  the  word  "conduct."  A  rule  of  conduct  is  nothing 
but  a  description  of  conduct  which  ntiay  be  phrased  either  in  the  form 
of  a  description  of  past  or  present  conduct,  as  all  men  turn  to  the 
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right  when  meeting  a  traveler  on  the  highway,  or  in  terms  of  the 
future,  in  which  case  the  phrase  will  be — ^all  men  shall  or  will  turn 
to  the  right. 

Redress  for  Damage  to  an  Interest. 

{Z2.  The  principal  operation  of  the  external  factors  detemuning 
conduct  is  to  protect  interests,  and  the  protection  of  interests  by 
these  factors  necessarily  determines  the  conduct  affecting  the  interest. 
How  then  are  interests  protected?  My  interest  in  an  object  may  be 
affected  by  the  conduct  of  another  person,  by  a  change  in  the  object 
itself,  and  when  that  object  is  a  person,  the  conduct  of  the  object. 
My  attitude  towacxls  such  conduct  will  vary  according  to  whether 
the  effect  produced  is  contrary  to  my  liking.  If  the  dSect  is  sufS- 
dently  unpleasant,  I  will  be  filled  with  revenge  or  be  moved  to  seek 
some  redress  either  by  way  of  compensation  or  by  way  of  an  attempt 
to  restrain  a  repetition  of  the  conduct.  The  extent  to  which  I  may 
have  such  redress  will  be  determined  by  the  ideas  prevailing  in  the 
oonmiunity  as  to  the  conduct  which  should  be  pursued  tmder  such 
circumstances,  and  those  ideas  will  very  largely  correspond  to  the 
habitual  conduct  which  has  in  fact  been  followed  in  the  past,  irre- 
spective of  what  the  origin  of  that  conduct  may  be,  and  will  be 
determined  largely  by  what  the  other  members  of  the  community 
feel  as  to  stmQar  conduct  affecting  a  like  interest  in  themselves.  The 
oommtmity  will  therefore  regard  redress  as  suitable  on  some  occasions 
and  as  inappropriate  in  others.  There  will  be  a  difference  also  in 
the  amount  and  kind  of  redress  tmder  different  circumstances. 
Conduct,  therefore,  affecting  interests,  leads  to  personal  disputes, 
and  the  community  will,  from  time  to  time,  interest  itself  in  settling 
sudi  disputes. 

There  are  three  kinds  of  redress^  which,  in  the  historical  order  in 
which  they  have  generally  supposed  to  have  appeared,  are  as  follows: 
(A)  Self*help/  which  is  the  action  taken  by  the  person  aggrieved,  of 
his  own  volition,  to  secure  revenge  or  satisfaction.  (B)  Arbitration,' 
whidi  is  where  the  parties  voluntarily  submit  the  dispute  to  a  third 
person  or  persons  for  decision.  (C)  Power  of  state  which,  is  where 
the  state  by  its  proper  official,  generally  judicial,  pronounces  judgment 
and  enforces  the  cmler  made  against  the  parties  by  the  power  of  the 
state.    The  latter  two  exhibit  the  common  element  of  a  third  party 

*  Redress   contemplates — oompensa-      see  §540,  §546,  post. 

tioQ  for  damage, — ^prevention.  *As  to  arbitration  in  international 

*  As  to  self-help  in  interoational  law      law  see  f  545,  post. 
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determining  the  dispute;  in  arbitration,  however,  the  submissioh  to 
the  judgment  is  voluntary,  whereas,  in  the  case  of  a  state  officer,  the 
process  is  compulsory  and  enforced  by  the  state.  It  seems  reasonable 
to  suppose  that  self-help  was  first  in  order  of  development,  arbitration 
next,  and  the  power  of  the  state  last.  There  is,  however,  no  absolute 
evidence,  and  we  can  only  make  a  conjecture  as  to  the  historical  order. 


Discussion  of  Current  Definitions  of  Law. 

§23.  A  ntmiber  of  different  definitions  of  law  have  been  collected 
in  the  note,  which  do  not  by  any  means  include  all  which  have  been 
propounded.'  A  sufficient  ntmiber  have  been  referred  to,  however, 
to  indicate  the  general  trend  of  opinion  and  demonstrate  that  the 
failture  of  the  definitions  arises  &om  an  insufficient  analysis  of  the 
facts  and  an  attempt  to  lay  stress  on  one  or  more  external  factors 
to  the  exclusion  of  others.  None  of  these  definitions  brings  out  the 
abstract  nature  of  law  as  a  puxe  mental  conception,  and  all  overlook 
the  variety  of  factors  which  determine  conduct.'    The  popular  view. 


*  It  is  to  be  observed  that  there  is  an 
obscurity  arising  from  the  fact  that 
in  French  and  German  there  is  no  word 
corresponding  to  the  English  word 
' '  law. '  *  Jus,  droit  and  rccht  equal  right 
as  well  as  law,  so  that  the  definitions  of 
continental  writers  are  to  be  used  .with 
great  caution.  See  (29,  post,  on  rights. 
See  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  1;  iWestlake,  Int.  L.,  2  ed. 
(1910)  9;  Wheaton,  Elements,  Dana's 
ed.  (1866)  18,  19. 

'  The  definitions  may  be  grouped  as 
follows:  (a)  Definitions  emphasizing  the 
external  power  of  the  state,  and  exclud- 
ing from  the  meaning  conduct  as  deter- 
mined by  any  other  factor:  "We  may 
then  say  that  law  is  a  body  of  rules  for 
human  conduct  within  a  community 
which  by  common  consent  of  this  com- 
munity shall  be  enforced  by  external 
power,"  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  8.  "Municipal  law  ...  is 
properly  defined  to  be  a  rule  of  civil 
conduct  prescribed  by  the  supreme 
power  in  a  state,  commanding  which  is 
right  and  prohibiting  what  is  wrong," 


Blackstone,  Comm.  Introduction,  Sec. 
II.  (b)  Definitions  emphasizing  the  cor* 
ception  of  order  in  fact,  in  conduct  or 
in  the  operations  of  nature,  and  ignor- 
ing the  external  factors  determining 
such  conduct:  "Laws  in  their  most 
geners^l  significance  are  the  necessary 
relations  arising  from  the  nature  of 
things,"  Montesquie,  "Spirit  of  Laws," 
Book  I,  1.  "Law  in  its  most  general 
and  comprehensive  sense,  signifies  a 
rule  of  action;  and  is  applied  indiscrim- 
inately to  all  kinds  of  action,  whether 
animate  or  inanimate,  rational  or  irra- 
tional," Blackstone,  Comm.,  Introduce 
tion.  Sec.  II.  "  But  laws,  in  their  more 
confined  sense  .  .  .  denote  the  rules 
not  of  action  in  general  but  of  human 
action  or  conduct,"  Ibid,  Sec.  II.  (c) 
Definitions  bringing  out  the  thought 
that  a  number  of  external  factors  are 
involved  in  the  definition  of  law  but 
failing  to  accurately  note  and  distin- 
guish them :  "  The  most  important  out- 
come was  embodied  in  Savigny's  decla- 
ration that  law  is  not  the  creation  of  the 
will  of  individuals^  but  the  outcome  of 


DEFINITION  AND  NATURE   OP  LAW 


45 


§24 


Author's  Definition  of  Law 


and  that  of  English-speaking  judges  and  lawyers,  is  that  law  describes 
the  power  of  the  state  in  determining  conduct,  which  power  may  be 
exercised  by  prescribing  a  rule,  with  or  without  a  sanction,  or  by 
afiEording  redress  according  to  the  external  factors  operating  in  the 
oommtmity  independently  of  any  action  by  the  legislature.  This 
view,  however,  appears  inaccurate  upon  careful  analysis.  We 
have  two  elements,  the  description  of  the  conduct  and  the  power  of 
the  state  through  various  organizations  enforcing  the  conduct  so 
described.  The  power  of  the  state  is  one  element,  the  description 
of  the  conduct  another.  These  elements  may  be  separated,  but  the 
two  are  generally  both  designated  by  the  term  law.  If  we  look  at 
the  conduct  solely  through  the  description,  we  include  all  conduct, 
past  and  present,  which  may  be  reduced  to  terms  of  order.  If  we 
consider  solely  the  power  of  the  state,  we  consider  only  future  conduct 
and  endeavor  to  state  what  the  conduct  may  be  expected  to  be. 

Author's  Definition  of  Law. 

$24.    Law  as  applied  to  human  conduct  in  its  broadest  significa- 
tion which  will  include  all  possible  meanings,  is  the  jtu^l  conception 


the  consdousnessof  the  people,  like  their 
social  history  or  their  language.  .  .  . 
The  world  is  beginning  to  understand 
that  law  is  neither  the  command  of  an 
outside  sovereign,  nor  a  collection  of 
abstract  principles  in  force  by  the 
nature  of  things  for  all  ages,  but  the 
expression  for  the  time  being  of  the 
dominant  force  of  the  conununity," 
Hannis  Taylor,  "The  Science  of  Juris- 
prudence," 22  Harv.  Law.  Rev.  243, 
246.  Kant's  definition  of  law  as  "a 
totality  of  the  conditions  under  which 
the  free  will  of  one  man  can  be  united 
with  the  free  will  of  another  in  accord<* 
ance  with  the  general  law  of  freedom," 
does  not  define  law,  but  describes  the 
state  of  affairs  in  which  the  conduct  of 
the  members  of  the  community  is  so  ad- 
justed as  to  give  the  greatest  freedom 
to  each  individual  consistent  with  the 
greatest  freedom  of  all  other  members 
of  the  community,  a  condition  brought 
about,  as  he  admits,  by  the  observation 
of  law.    The  proposed  definition,  there- 


fore, begs  the  question  by  using  the 
word  attempted,  to  be  defined  as  a 
term  of  the  definition.  His  provisional 
formula  of  precision  is  that  "law  is  the 
delimitation  of  what  may  be  done  or 
may  not  be  done  without  incurring  (the 
risk  of)  a  judgment,  attachment,  or  a 
special  use  of  force."  With  the  aid  of 
evocation,  his  definition  reads:  "law  is 
the  delimitation  of  what  man  and  hu- 
man groups  have  the  liberty  of  doing 
or  not  doing  without  inciuring  (the  risk 
of)  a  judgment,  and  attachment,  or  a 
special  use  of  force."  Henri  Levy- 
Ullman,  translated  in  12  Amer.  J.  Int. 
Law,  438.  This  is  merely  an  abstract 
formula  standing  for  the  conduct  which 
is  not  determined  by  the  external  fac- 
tors referred  to.  The  words  "attach- 
ment" and  "judgment"  refer  only  to 
special  forms  of  the  exercise  of  political 
power,  and  the  term  "special  use  of 
force  "  may  refer  to  individual  power  or 
to  some  act  of  the  state,  as  an  arrest  by 
a  policeman. 


/ 
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of  human  conduct  as  influenced  by  external  factors  other  than  forces 
of  nature.  This  definition  extends  to  the  conduct  in  fact  and  to  the 
external  factors  influencing  that  conduct,  and  to  the  description  of 
the  conduct.  This  conception  may  be  of  (A)  past,  (B)  present,  (C) 
future  conduct,  and  will  be  subject  to  slight  variations  accordingly. 

(A)  Past.  The  conduct  whidi  has  in  fact  occurred  in  the  past 
involves  the  question  of  what  was  the  conduct  and  what  external 
factors  in  fact  determined  that  conduct.  (B)  Present.  The  conduct 
which  is  taking  place  at  present  involves  the  question — ^what  is  that 
conduct  which  is  now  taking  place,  and  what  factors  are  determining 
it?  (C)  Future.  The  futiuie  conduct  involves  the  question — ^what 
conduct  will  take  place  in  the  future,  and  what  factors  will  determine 
it?  In  answering  this  question,  we  have  still  greater  uncertainty 
and  are  necessarily  faced  by  the  variation  produced  by  the  presence 
of  the  internal  factors  determining  conduct,  which  will  produce  a 
disttu'bance  of  the  effect  of  the  external  factors.  In  (A)  and  (B) 
there  is  a  certainty  as  to  both.  The  tmcertainty  as  to  factors  arises 
entirely  from  the  difficulty  in  fact  of  separating  the  influence  of  each 
factor  from  that  of  the  others. 

What  is  the  jural  conception  of  conduct,  and  how  is  it  the  pure 
mental  conception?  Conduct  is  a  fact  and  when  directly  observed 
appears  to  us  as  a  fact,  and  the  mental  impress  of  that  fact,  whatever 
the  metaphysicians  call  it,  corresponds  to  the  fact  and  need  not  for 
the  purposes  of  the  present  discussion  be  differentiated  from  it. 
Conduct  directly  observed  is  motion  consisting  of  a  number  of  con- 
tinuous acts,  just  as  the  spectacle  of  a  galloping  horse  is  a  fact  which 
may  be  analyzed  into  several  different  dements.  Conduct,  therefore, 
may  be  analyzed,  and  a  number  of  different  instances  of  conduct  of 
an  individual  or  a  number  of  individuals  may  be  grouped  together, 
each  group  forming  a  larger  fact  or  set  of  facts.  There  comes  a  time 
in  this  process  of  grouping  when  the  mind  is  unable  to  directly 
grasp  the  multitude  of  facts  assembled  and  must  resort  to  some 
abstract  conception  whidi  will  serve  to  represent  the  aggr^ate  of 
them.  We  may  directly  observe  two  or  three  objects  as  a  whole,  but 
as  the  number  of  the  objects  increases,  oiur  capacity  of  direct  appre- 
hension will  decrease  according  to  the  size  of  the  objects  and  our 
facilities  for  observation.  1000  ants  may  be  directly  observed  when 
100,000  battleships  will  be  beyond  mental  comprehension.  The  whole 
aggregate  of  human  conduct,  even  in  any  given  community,  presents 
a  mass  of  fact  beyond  possible  enumeration  and  comprehension. 

Suppose  a  three-masted  ship  is  being  driven  through  the  water 
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by  the  wind  and  by  steam  power.  The  wind  exerts  its  pressure  on 
the  sails  of  the  masts,  which  are  the  external  factors,  and  the  engine 
and  the  helmsman  are  the  internal  factors  determining  the  course 
of  the  ship.  Now,  the  course  of  the  ship  through  the  water  corre- 
sponds to  the  description  of  human  conduct.  After  the  ship  has 
passed,  the  line  the  ship  made  through  the  water  is  merely  an  imagi- 
nary one.  So  also  the  course  upon  which  it  is  about  to  enter  is  an 
imaginary  one,  but  the  action  of  the  ship  in  going  through  the  water 
is  a  fact.  In  the  same  way  an  individual's  conduct,  as  we  view  it  in 
the  present,  is  a  fact,  but  a  description  of  that  fact,  as  it  was  in  the 
past  or  as  it  may  be  supposed  to  be  in  the  future,  is  in  each  case  a 
purely  imaginary  conception.  We  may  therefore  undertake  to 
define  the  course  of  the  ship  through  the  water  as  detenxiined  by  the 
sails,  engine  and  pilot,  forming  a  mental  picture  of  the  whole  process 
of  the  ship  going  through  the  water.  This  will  correspond  to  the 
conception  €l  law,  which  conc^tion  may  be  colored  by  the  point 
of  view  of  the  person  forming  the  conception,  and  the  principal 
elements  of  color  in  such  cases  are  the  external  factors  determining 
conduct  Thus,  an  ethical  conception  of  conduct  is  a  conception 
of  conduct  as  determined  by  ethics;  a  religious  conception  of  conduct 
is  a  similar  idea  as  determined  by  religion.  The  legal  philosopher, 
however,  must  take  a  view  of  conduct  as  a  whole  as  determined  by 
all  external  factors.  He  cannot  confine  himself  to  the  external  factor 
of  the  political  power  of  the  state;  even  the  practical  administration 
ci  the  law  is  constantly  confronted  with  the  external  factors  of  custom, 
habit,  public  opinion,  etc.* 


Nature  op  Law. 

{25.    Law,  therefore,  is  a  mental  conception  and  an  attempt  to 
combine  in  one  view  two  facts,  conduct  and  factors,  determining 


*The  following  algebraic  formula 
may  assist  the  reader  in  comprehending 
the  distinction  taken  in  the  text.  Let 
c* present  conduct,  c'^past  conduct, 
c^"- future  conduct,  d«  description  of 
the  conduct,  f  ^ "-  external  factors  arising 
from  presence  of  other  men,  apart  from 
political  power  of  the  state,  f  «  external 
factor  of  political  power.  Expanding 
these  symbols  in  the  form  of  equations 
and  letting  the  letter  "x"  represent 
law,  we  find  the  following  propositions: 


according  to  definition  a  in  the  note, 
f  "x;  according  to  definition  b  in  the 
note,  c-|-c*-|-c*-|-d—x;  according  to 
definition  c  in  the  note,  f*  -|-f*  =  x.  It  is 
obvious,  therefore,  that  the  letter  "x" 
has  different  values  in  the  different 
equations.  The  definition  proposed  in 
the  text  appears  in  the  form  of  the  fol- 
lowing equation:  c*-|-c-|-c'+P-|-f*+d 
»x,  which  includes  all  the  other 
equations. 
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conduct.  Law,  therefore,  has  no  motive,  no  activity,  no  purpose,* 
is  a  piu-e  philosophical  speculation.  The  political  power  of  the  state 
is  a  fact,  and  the  people  of  the  state  or  the  governors  of  the  state 
may  have  a  motive  or  purpose  in  prescribing  a  certain  rule  and 
afiixing  a  sanction.  The  factor  of  the  political  power  more  nearly 
expresses  the  entire  conception  of  law  because  the  legislature  may 
prescribe  the  conduct  and  apply  the  external  factor  by  sanction, 
whether  the  conduct  so  prescribed  is  already  determined  by  other 
external  factors  or  not.  Cases  may  occur  where  the  other  external 
factors  are  stronger  than  the  power  of  the  state,  and  then  we  have  a 
case  of  law  which  is  a  dead  letter.  It  is  probable  after  all  that  the 
state  can  by  its  political  power  only  add  a  more  emphatic  and  forcible 
factor  to  the  determination  of  conduct  as  already  performed  in  a 
large  part  by  the  prevailing  ideas  and  habits  of  the  community. 
The  most  autocratic  ruler  is  frequently  unable  to  exert  his  power  in 
opposition  to  the  prejudices  and  habits  of  the  people  he  governs. 

Different  suggestions  have  been  made  of  the  relation  between  the 
state  and  the  law.*  Law,  in  one  sense,  is  a  rule  of  conduct  enforced 
by  the  power  of  the  state.  If  this  is  so,  then  there  can  be  no  laW  until 
there  is  a  power  of  state  to  enforce  it,  and  if,  therefore,  the  law  depends 
on  the  state,  it  is  impossible  to  say  that  the  state  is  a  product  of  that 
which  depends  upon  it.  If,  however,  we  define  law  as  being  merely 
the  description  of  the  habitual  conduct  of  the  members  of  the  com- 
munity, followed  by  them  without  the  exertion  of  the  power  of  the 
state,  then  the  exertion  of  that  power  is  independent  of  and  has  no 
connection  with  it,  and  is  not  a  necessary  element  in  law  but  an 
dement  which  may  or  may  not  be  present. 

When  it  is  said  that  an  individual  adjusts  his  conduct  in  conformity 
with  a  rule  of  conduct,  we  say  something  that  rarely  happens.  He 
pursues  his  conduct  according  to  his  interest  and  instinct  and  the 
habits  of  the  community  around  him,  and  is  governed  more  or  less 
by  fear  of  redress.  If  it  so  happens  that  his  conduct  in  connection 
with  the  conduct  of  other  individuals  conforms  to  a  certain  rule, 
this  is  a  conception  of  which  he  is  tmaware.    The  average  individual 


• "  Originally  law  was  not  a  product 
of  the  State  but  the  State  was  a  product 
of  law.  The  right  of  the  State  to  make 
law  is  based  upon  the  rule  of  law  that 
the  State  is  competent  to  make  law," 
1  Oppenheim,  Int.  L.,  2ed.  (1912)  14n». 
"Law  creates  the  state  and  the  state 
creates  law  by  a  oommon  and  mutual 


impulse;  the  two  are  bom  at  an  instant, 
are  inseparable  through  life  and  must 
die  together,"  Beale,  J.  H.,  Conflict  of 
Laws,  Vol.  1,  §101  (1916).  "The  state 
is  an  historical  and  political  fact,  the 
creator  rather  than  a  creature  of  law," 
Hershey,  Int.  L.,  (1912)  115,  and 
authorities  cited. 
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is  no  more  conscious  of  the  elaborate  jural  conceptions  of  the  philoso- 
pher than  the  ant  is  of  the  observations  of  the  learned  scientist  who 
is  watching  his  movements.  If  a  rule  describes  conduct  which 
individuals  follow  from  an  inward  conviction  of  right,  even  though 
that  conviction  is  shared  by  the  majority  of  the  members  of  the 
community  who  act  upon  the  same  impulse,  the  motive  is  inward. 
In  such  cases  the  individuals  follow  the  rule  from  what  may  be  termed 
inward  compulsion  or  motive.  Certain  individuals,  however,  may 
not  have  the  same  ethical  ideas  as  those  possessed  by  the  majority, 
and  therefore  may  be  willing  to  commit  a  breach  of  the  rule  of  conduct 
in  question,  but  dread  of  the  moral  condemnation  of  the  other 
members  of  the  community  will  compel  such  a  one  to  obey  the  rule. 
This  individual  acts  from  external  compulsion,  to-wit,  public  opinion. 
This  same  rule  of  conduct  may  therefore  appear  to  some  individuals 
as  merely  descriptive  of  conduct  alwa3rs  voluntarily  followed  without 
compulsion,  and  may  appear  to  another  individual  as  a  hateful 
restriction,  only  to  be  complied  with  because  of  external  compulsion, 
which  may  be  either  the  opinion  of  the  fellow  members  of  the  com- 
mtmity  or  the  political  power  of  the  state.  A  rule  enforced  by 
political  authority  frequently  has  the  same  aspect.  People  of 
highly-developed  ethical  ideas  may  pass  their  entire  life  without 
ever  coming  actually  in  contact  with  the  state  or  the  agents  of  the 
state,  and  be  in  entire  ignorance  of  htmdreds  of  criminal  statutes 
which  are  complied  with  by  them  as  a  matter  of  second  nature.  It 
is  obvious  that  in  such  case  even  rules  have  no  imperative  aspect  to 
such  a  person.  Does  the  rule  cease  to  be  a  law  as  to  that  person? 
The  question  whether  an  imperative  sanction  by  the  state  is  annexed 
to  positive  law  or  common  law  is  easily  answered,  and  if  that  be 
the  test  of  law,  the  test  applies  irrespective  of  the  attitude  of  any 
individual  mind  toward  it.  If  we  reject  any  such  formal  descriptive 
quality,  then  we  find  that  the  existence  or  non-existence  of  any 
external  compulsion  of  public  opinion  differs  according  to  the  attitude 
of  the  individual  toward  the  conduct.  If  this  test  is  applied,  the 
same  rule  will  be  law  to  some  and  not  looked  on  as  law  by  others. 

A  rule  of  conduct,  therefore,  is  a  description  of  the  conduct  which 
individuals  follow  upon  certain  occasions,  which  rule  may  be  volun- 
.  tarily  and  imconsciously  followed  by  some  members  of  the  commtmity, 
and  followed  by  others  because  of  external  compulsion  of  public 
opinion,  and  by  still  others  solely  because  of  the  power  of  com- 
pulsion applied  by  the  state.  Furthermore,  there  may  be  conduct 
not  habitual  with  members  of  the  community  generally  but  followed 
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only  by  a  few  of  advanced  ethical  development.  These  differences 
of  conduct  are  probably  more  extensive  in  modem  times.  If  our 
definition  includes,  as  it  does,  the  external  compulsion  from  the 
prevailing,  ideas  of  the  commtmity,  which  therefore  may  include 
ethical  and  religious  conceptions,  it  seems  to  follow  that  law  is  properly 
used  in  referring  to  the  ethical  and  religious  law.  We  may  take  a 
step  backward  in  our  perspective  view  of  human  society  and  include 
all  these  external  forces  of  compulsion,  or  we  may  separate  them  and 
consider  some  to  the  exclusion  of  others.  The  difiictilty  is  that  by 
attempting  to  include  them  all,  the  philosopher  is  frequently  lost 
in  the  confusion  of  thought  which  is  produced  by  the  attempt  to  com- 
bine in  the  same  chain  of  reasoning  the  conception  of  what  ought  to 
be  with  the  conception  of  what  is,  or  what  is  likely  to  be.  This  con- 
fusion was  apparent  in  the  thought  of  the  ancient  and  medieval 
world,^®  and  it  is  only  in  recent  years  that  advanced  minds  have  been 
able  to  clearly  distinguish  these  two  conceptions. 

Origin  of  Law. 

§26.  Law,  therefore,  is  a  mental  conception,  a  jural  description 
of  conduct,  and  consequently  originates  only  in  the  mind  of  the 
thinker,  just  as  the  description  of  the  habits  of  the  lower  animals  is  a 
mental  conception  of  the  scientist  fotmded  on  his  observation  of 
their  actions.  The  history  of  law  and  the  origin  of  law  is  simply 
a  history  of  the  origin  and  development  of  the  various  ideas  or  jural 
conceptions  of  conduct  which  have  been  entertained  by  thinkers 
from  time  to  time  in  the  past.  We  must  distinguish,  therefore, 
origin  of  law  and  origin  of  conduct.  The  conduct  is  a  fact,  and 
different  conduct  appears  at  different  times  in  different  communities. 
The  explanation  of  those  differences  in  conduct,  and  why  conduct 
is  as  it  is,  is  no  concern  of  the  legal  philosopher  but  lies  within  the 
attention  of  the  sociologist.  It  is  probable  that  the  conduct  of  man 
was,  in  the  first  instance,  adjusted  by  instinct  to  the  surroundings 
in  which  he  found  himself.  It  is  further  Ukely  that  conduct  developed 
gradually  and  was  altered  by  the  pressure  of  surrounding  circum- 
stances. One  man,  under  certain  facts,  would  find  it  necessary  to 
vary  slightly  from  the  conduct  which  had  theretofore  obtained. 

Others,  when  faced  with  the  same  circumstances,  would  be  likely  to 

* 

*•  Ethics  and  law  were  confused  in  of  things  human  and  divine,  the  science 
early  times.  Thus,  jurisprudence  was  of  the  just  and  the  unjust,"  Dig.  I, 
de6ned  by  Ulpian  as  "the  knowledge      1.10. 
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imitate  him,  and  so  a  slightly  different  line  of  conduct  would  be 
established.  Gradually  this  conduct  became  more  and  more  fixed. 
As  the  intellect  of  man  developed,  and  he  began  to  think  more  clearly 
about  himself  and  the  surrotmding  world,  he  began  to  consciously 
observe  his  conduct  and  endeavor  to  explain  in  some  way  why  he 
habitually  did  a  certain  thing.  Conduct  became  more  complex  as 
the  community  advanced  in  civilization,  and  many  circumstances 
would  occur  so  infrequently  in  the  life  of  a  particular  individual  that 
he  would  have  no  previous  personal  experience  to  guide  him  as  to  the 
conduct  to  be  followed.  Perhaps  his  neighbor  would  be  as  ignorant. 
It  therefore  became  necessary  that  there  should  be  some  persons  in 
the  community  who  would  be  experts  on  matters  of  conduct  and  be 
able  to  inform  others  what  should  be  done.  It  finally  became 
necessary  to  have  more  accurate  and  permanent  knowledge,  and 
with  the  invention  of  the  means  of  writing,  we  have  the  first  appear- 
ance of  what  we  call  written  law. 

It  is  also  likely  that  the  period  of  civilization  which  we  see  in  the 
Mesopotamian  Valley  and  in  India,  antedating  perhaps  by  some 
thousands  of  years  the  Christian  era,  is,  after  all,  a  community  in  a 
state  of  legal  development  far  advanced  beyond  the  state  of  affairs 
we  are  attempting  to  describe.  The  people  who  drew  up  the  Code 
of  Manu  must  indeed  have  reached  an  intellecttial  development  far 
superior  to  that  of  the  community  in  which  it  is  possible  to  detect 
the  first  beginnings  of  orderly  conduct  and  the  germ  of  rules  of  con- 
duct. It  is  apprehended,  therefore,  that  it  is  a  mistake  to  suppose 
that  rules  of  conduct  or  law  may  be  assigned  as  originating  within 
the  space  of  recorded  history,  or  that  the  Twelve  Tables  of  Rome 
or  the  Eastern  Codes  represent  in  any  way  the  beginnings  of  law. 
At  the  time  these  codes  were  drawn  up  man  must  have  passed  over 
many  centuries  of  legal  development.  When  we  compare  the 
civilization  of  ancient  India  even  with  the  development  of  the  bush- 
men  of  Australia,  we  can  easily  see  how  far  that  Indian  civilization 
had  progressed  from  the  original  condition  of  man  as  he  first  existed 
in  a  savage  state. 

Divisions  op  Law. 

§27.  Law,  or  rather  jural  conception  of  conduct,  will  be  divided 
in  three  ways,  according  to  which  of  three  predominating  elements 
are  selected:  (A)  One  division  proceeds  by  classification  of  the 
objects  whose  conduct  is  involved.  Thus  personal  law  is  law  relating 
to  the  conduct  of  persons  as  determined  by  their  personal  status, 
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tribal  relationship,  etc.  Territorial  law  is  law  relating  to  the  conduct 
of  all  persons  within  a  certain  territory.  Corporation  law  is  a  law 
relating  to  the  conduct  of  corporations.  International  law  is  law 
relating  to  the  conduct  of  independent  states.  (B)  Another  classi- 
fication proceeds  by  distinguishing  the  external  factors  determining 
the  conduct  in  question.  Thus,  we  have  international  law,  without 
the  factor  of  external  political  power;  municipal  law,  with  that 
factor;  customary  law,  without  the  external  factpr  of  political 
power  but  determined  by  custom  only;  the  law  of  morals,  with  the 
external  factor  of  ethical  ideas,  etc.  It  sometimes  happens,  however, 
that  the  same  conduct  is  determined  by  two  or  more  external  factors, 
in  which  case  there  will  be  a  difficulty  in  separating  the  exact  force 
which  each  has  on  the  conduct  in  question.  (C)  Another  division 
proceeds  by  classification  of  the  interests,  which  are  or  ate  not  pro- 
tected by  the  various  external  factors.  Thus,  we  have  the  law  of 
real  property,  the  law  of  crimes,  etc.  All  these  divisions  cross  each 
other  at  various  points,  and  no  one  can  be  carried  out  to  the  exclusion 
of  the  others. 

Justice. 

§28.  When  we  say  that  a  man  has  not  secured  justice  or  that 
he  has  been  unjustly  treated,  we  express  the  general  idea  in  the  com- 
munity as  to  the  redress  which  the  man  should  have  or  as  to  the 
consequences  which,  in  the  opinion  of  the  community,  should  follow 
his  conduct.  He  has  either  had  an  interest  of  his  damaged,  or  he 
has  exerted  himself  and  the  attendant  results  of  the  exertion  have  not 
been  realized  because  of  some  outward  agency.  There  is  a  justice 
secured  by  the  redress  afforded  by  the  political  power  in  the  com- 
munity. There  is  also  an  idea  of  justice  which  does  not  alwa3rs 
correspond  to  justice  enforced  by  political  power  but  which  is  enter- 
tained by  the  more  advanced  members  of  the  commtmity.  Acts 
damaging  interests  will  be  differently  regarded  by  the  community 
and  some  will  be  considered  as  furnishing  appropriate  actions  for 
redress  of  some  kind,  irrespective  of  the  kind  of  redress;  that  is, 
calling  for  some  kind  of  compensation  or  satisfaction  which  at  first 
largely  appears  as  individual.  Modem  ideas  of  redress  are  inap- 
propriate for  primitive  communities  largely  because  of  the  economic 
differences  which  exist.  Immediate,  personal  satisfaction  was  gen- 
erally sufficient  for  rude  life.  Ideas  of  justice,  therefore,  vary  from 
time  to  time  in  history  and  in  different  communities.  There  is  no 
universal  standard  of  justice  although  the  notion  that  there  is  such 
standard  frequently  appears  in  the  writers. 
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Inequalities  of  rank  and  social  position,  irrespective  of  the  personal 
capacity  of  the  holders  of  the  superior  position  were  accepted  by 
men  of  the  middle  ages  as  a  proper  state  of  things.  Changing  ideas 
destro}red  the  political  fabric  of  Europe  under  the  conception  that 
all  men  must  have  an  equal  opportunity,  and  the  feeble  and  the 
weak  should  not  be  set  over  the  others  by  artificial  means.  The 
removal  of  these  conditions  produced  an  opportunity  for  the  full  play 
of  the  natural  inequality  of  man.  Now,  some  philosophers  say  that 
this  natural  inequality  of  man  must  be  allowed  full  scope,  and  every 
man  must  accept  that  inferiority  in  the  social  order  caused  by  his 
own  incapacity.  If  he  cannot  make  a  fortune  he  must  be  content 
to  be  poor;  if  he  has  not  the  brains  of  a  great  man,  he  must  be  a 
small  one.  He  cannot  complain  of  the  consequences  resulting  from 
his  own  personal  equation.  A  new  philosophy  has  arisen — that  all 
men  must  have  equal  status,  the  weak  and  the  powerful  together, 
and  that  no  man  should  be  permitted,  by  the  exertion  of  superior 
force  and  power,  to  reap  extra  consequences  in  the  way  of  gain. 
That  is,  a  superior  man  cannot  have  the  fruits  of  his  superiority 
to  himself  but  must  share  them  with  others  so  the  community  can 
take  care  of  those  who  are  below  the  average.  The  task  of  the 
statesmen  is  to  reconcile  these  two  opposing  theories  in  such  manner 
as  will  not  deprive  the  superior  man  of  his  incentive  and  thus  impede 
the  progress  of  society,  and,  at  the  same  time,  prevent  him  from 
making  too  great  acquisitions  for  himself  at  the  expense  of  the 
weaker  individuals. 

Rights. 

§29.  The  word  "right"  is  used  in  so  many  different  senses  that 
it  has  lost  all  possibility  of  accurate  significance.  The  word  is 
extensively  employed  in  legal  philosophy  and  in  practice,  without 
any  regard  to  accuracy,  however,  and,  as  a  consequence,  generally 
serves  to  obscure  rather  than  enlighten.  Some  of  the  various  mean- 
ings of  the  word  "right"  have  been  pointed  out  by  a  recent  author." 

"  Roscoe    Pound    classification    in  order  to  secure  interests,  that  is, 

International  Journal  of  Ethics,  Octo-  capacity  of  influencing  the  con- 

ber,  1915,  referred  to  and  summarized  duct  of  others, 

by  J.  H.  Beale,  "Conflict  of  Laws,"  (3)  Right  as  a  legal  power. 

Vol.  1,  §139.  (4)  Right  as  a  legal  privilege. 

(1)  Right  in  the  sense  of  an  interest.  (5)  Right    in    the    popular    sense    as 

(2)  Right    as    designating    the    chief  meaning  that  which  is  just. 

means  which  the  law  adopts  in 
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The  ambiguity  of  the  word  renders  it  imperative  for  any  writer 
on  law,  and  particularly  a  writer  on  international  law,  to  exactly 
indicate  the  sense  in  which  he  proposes  to  use  the  word  and  rigidly 
adhere  to  his  definition.  Any  failure  to  do  this  raises  a  well-merited 
criticism  of  obscurity.  The  author  has  not  found  any  writer  on 
international  law  who  has  clearly  indicated  the  sense  in  which  he 
uses  the  word,  and  most  of  the  writers  appear  entirely  unconscious 
of  any  ambiguity  in  it  at  all.  It  is  believed  that  it  is  entirely  possible 
to  discuss  any  branch  of  law,  and  particularly  international  law, 
without  using  the  word  ''right.''  It  will  accordingly  be  discarded 
from  the  discussion,  although  reference  will  be  made  from  time  to 
time  to  its  use  by  the  writers. 

Some  of  the  various  conceptions  to  which  the  word  "right"  is 
applied  are  as  follows :  (A)  In  popular  and  legal  terminology  as  mean- 
ing that  which  is  just.  Since  there  is  no  absolute  standard  of  justice, 
its  use  in  this  sense  really  means  nothing  except  as  describing  that 
which  a  particular  individual  or  commtmity  thinks  is  just.  (B)  As 
meaning  an  interest.  There  is  no  occ^on  to  employ  it  in  this  con- 
nection, as  the  word  "interest"  sufficiently  and  mote  accurately 
describes  the  conception.  (C)  As  meaning  the  potency  of  obtaining 
external  assistance  in  protecting  an  interest,  and  may  be  limited  to 
one  or  more  of  the  external  factors,  and  usually  includes  the  potency 
of  obtaining  redress  by  the  external  factor  of  the  power  of  the  state. 
(D)  As  meaning  that  which  is  in  fact  the  conduct  determined  by  the 
external  factors  in  any  community,  that  is,  custom  of  the  people, 
generally  a  popular  usage.  (E)  As  meaning  power  to  act  as  deter- 
mined by  external  factors  apart  from  the  inherent  power  of  the 
individual  himself.  When  the  external  factor  of  the  political  power 
of  the  state  is  in  view,  the  use  is  purely  technical,  and  under  it  many 
different  powers  are  distinguished,  as  power  to  make  a  will,  power 
to  appoint,  power  of  an  agent,  power  of  attorney,  etc.  It  is  used  in 
popular  terminology  in  the  same  sense  with  particular  reference  to 
the  external  factor  of  political  power.  We  have  not  enumerated  all 
the  various  uses  of  the  word,  and  the  learned  reader  will  easily  be 
able,  upon  reflection,  to  think  of  other  ambiguities." 


*'  The  following  quotation  indicates 
the  complete  obscurity  which  generally 
attends  the  use  of  the  word  "right;" 
"In  order  to  protect  the  individual 
members  of  human  society  from  one 
another,  and  to  make  a  just  society 
possible,  the  Creator  of  man  has  im- 


planted in  his  nature  certain  concep- 
tions which  we  call  rights,  to  which  in 
every  case  obligations  correspond," 
Woolsey,  Int.  L..  6  ed.  ( 1897).  Accord- 
ing to  this,  the  Creator  has  implanted 
the  conc^eption,  but  it  seems  rather 
remote  to  say  that  the  notion  of  right 
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Summary. 

$30.  The  object  of  the  first  chapter  is  to  form  an  idea  of  the 
definition  and  nattire  of  law,^  and  as  a  starting  point  we  assume  that 
law  has  something  to  do  with  human  conduct,  and  exclude  from  the 
discussion  anything  else  with  which  it  may  have  to  do,*  and  direct 
our  attention  to  the  acts  of  human  beings  which  are  externally 
apparent,  and  to  certain  factors  determing  those  acts.' 

I  have  an  interest  in  an  object  when  I  will  be  affected  in  any  way 
by  any  change  in  the  object,  whether  that  change  is  produced  by  an 
outdde  agency  or  occurs  in  the  object  itself.^  Nearly  all  conduct 
may  be  referred  to  some  interest,  and  our  attention  will  be  confined 
to  the  case  where  an  interest  is  affected  by  htmian  conduct,  that  is, 
our  inquiry  is  human  conduct,  and  nearly  all  htmian  conduct  affects 
an  interest  of  some  kind.  An  interest  is  protected  when  I  am  able 
to  set  in  motion  some  external  means  of  determining  the  conduct 
which  is  affecting  the  interest,  and  unprotected  when  I  am  helpless 
as  to  such  external  means.^  Two  or  more  persons  may  have  the 
same  interest,  and  a  body  of  individuals  may  have  an  interest  in 
the  object  as  such  or  in  some  outside  objects.  International  law 
relates  to  the  interests  of  certain  bodies  of  men.^ 

Human  conduct  will  be  determined  by  a  number  of  factors,  which 
may  be  (A)  internal  or  inherent  in  man  himself,  i.  e.,  those  proceeding 
from  his  characteristics  as  an  animal  and  a  rational  being;  which 
may  be  roughly  classified  under  the  headings  of  (a)  instinct,*  (b) 
reason,'  (c)  habit,',  (d)  attitude  towards  self-interest,'  (e)  attitude 
toward  interest  of  others.*  (B)  External,  which  are  (a)  those  arising 
from  the  forces  of  nature,^®  (b)  those  proceeding  from  other  men." 
The  latter  are  present,  because  man  is  a  gregarious  animal,  and  will 
be  absent  when  he  is  alone.  Our  attention  will  be  confined  to  the 
latter  external  factors,  which  are  of  infinite  variety,  extending  from 
the  gentle  pressure  of  love  and  friendship  to  intimidation  and  force, 
and  from  the  collective  action  of  a  few  individuals  to  the  political 
power  of  the  state. 

Man  has  always  lived  in  a  commtmity,^^  and  every  community 
has  an  organization  of  some  kind"  which  exercises  the  power  of 

is  of  ^  divine  origin.      Furthermore,  the  *  See  §1,  ante.    •  See  §2,  ante.    •  See 

members  of  society  are  protected  from  §3,   ante.     *  See    §4,  ante.     *  See   §7 

each   other   by   the   external  factors  ante.    *See  §8,  ante.    ^See  §9,  ante, 

determining  conduct,  and  these  factors  'See    §10,    ante.      *See    §11,    ante, 

if  they  have  any  relation  to  rights,  ^^See    §12,    ante.      ^^See    §13,    ante, 

delimit  those  rights.  ^See    §16,    ante.      "See    §17,    ante. 
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that  community.  Every  body  of  men  having  an  organization 
exercising  such  power  from  within  constitutes  a  state**  which  by 
exercising  its  power  over  its  members,  to  a  greater  or  less  extent 
determines  their  conduct. 

The  state  may  (A)  prescribe  a  rule  of  conduct  for  the  future  and 
afBx  some  penalty  for  its  disobedience.  (B)  Prescribe  a  rule  of  con- 
duct without  imposing  any  penalty.  (C)  Afford  redress  for  damage 
to  interests  without  prescribing  any  rule  to  be  followed  by  the  organ 
of  government  affording  such  redress  in  which  case  the  organ  of 
government  may  attempt  to  follow  some  rule  in  affording  redress 
or  may  act  without  any  such  attempt.  The  state  had  little  power 
in  barbaric  communities  and  while  that  power  has  increased  enor- 
mously with  the  progress  of  civilization,  it  seems  to  always  be  a 
little  behind  the  actual  needs  of  the  commimity.*  The  conduct  of  a 
human  being  as  thus  determined  by  the  action  of  these  various 
external  factors  is  a  fact  which  in  the  past  and  present  may  be  studied 
as  such  fact,  just  as  the  habits  of  animals  are  studied.  The  conduct 
is  to  be  distinguished  from  the  description  of  the  conduct  and  from 
the  factor  determining  it.^  A  rule  of  conduct  is  the  expression  of  a 
conscious  mental  effort  to  describe  conduct  historically  (A)  in  the 
present  tense,  (B)  in  the  future  tense  as  a  sotu'ce  of  information  to 
the  members  of  the  commtmity  as  to  the  conduct  to  be  followed 
in  the  future.'  The  proper  operation  of  the  external  factors  of 
conduct  we  are  discussing  is  to  protect  interests,  which  is  accomplished 
by  aff brding  to  a  greater  or  less  extent  redress  for  damage  to  an  inter- 
est. The  extent  and  nature  of  the  redress  will  vary  in  different 
communities  and  in  the  same  community  at  different  times.  The 
three  modes  of  redress  in  the  historical  order  in  which  they  are  gener- 
ally supposed  to  have  appeared  are  (A)  self-help,  (B)  arbitration, 
(C)  power  of  the  state  which  is  generally  by  judicial  process.* 

Law,  as  it  relates  to  human  conduct  may  be  defined  to  be  the 
jural  conception  of  human  conduct  as  determined  by  external  factors 
other  than  the  forces  of  nature.  The  definitions  current  in  the  books 
generally  emphasize  one  external  factor  to  the  exclusion  of  the  others, 
or  fail  to  indicate  whether  the  term  is  applied  to  the  conduct  or  the 
factor  or  both.  The  only  definition,  therefore,  which  will  include 
all  possible  meanings  must  include  conduct  and  all  factors.  The 
definition  must  further  emphasize  that  law  is  a  pure  conception,  a 
product  of  pure  reason  and  has  no  existence  in  fact  unless  the  defini- 

"  See  jl8,  ante.       « See    j20,   ante.        <  See  j22,  ante. 
1  See  {19,  ante.     <  See  {21,  ante. 
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tion  is  narrowed  to  one  only  of  the  factors  as  is  the  custom  with 
English  speaking  judges  and  practicing  lawyers  who  use  the  word 
"law"  exclusively  to  mean  the  rule  of  conduct  as  described  by  the 
political  power  of  the  state,  irrespective  of  whether  it  i&  in  fact 
enforced  by  that  political  power  or  not.  This  meaning  of  law  is 
sufficiently  clear  and  corresponds  very  closely  to  the  popular  meaning 
of  the  word.  The  legal  philosopher,  however,  cannot  confine  himself 
to  this  narrow  conception,  as  by  so  doing  he  will  fail  to  grasp  the 
external  factors  other  than  the  power  of  the  state  determining 
ccmduct,  which  factors  cannot  be  left  out  of  view  by  the  lawyer,  the 
jurist  or  the  statesman.  The  controversy  over  the  meaning  of  the 
word  "law"  simply  amoimts  to  this:  all  agi^  that  it  embodies  the 
conception  of  order,  but  as  limited  to  order  in  hxmian  conduct  there 
is  a  difference  in  opinion  as  to  which  one  or  more  of  the  external 
factors  is  embraced  in  the  meaning  of  the  word,  a  difference  of 
opinion  so  acute  that  it  can  only  be  removed  by  taking  the  word  as 
extending  to  all  the  external  factors.' 

It  is  not  possible,  furthermore,  to  accurately  separate  the  effect  of 
the  various  external  factors.  They  may  all  unite  in  determining  the 
same  conduct  or  may  work  at  cross-purposes.  The  same  external 
factor  may  have  different  aspects  to  different  individuals,  some  being 
more  impressed  by  one  than  another,  and  many  people  have  a  very 
dim  realization  of  any  of  these  external  factors  at  all.  Such  persons 
conform  in  their  conduct,  as  determined  by  their  inherent  char- 
acteristics and  instincts,  to  that  detennined  by  the  external  factors 
in  the  community.* 

Law  then  has  no  origin  or  existence  outside  the  mind  of  the  thinker 
although  conduct  and  the  external  factors  are  facts  which  have  existed 
and  exist  in  the  world  today.^  Law  is  susceptible  of  various  divisions, 
and  the  one  which  illustrates  the  subject  of  otir  discussion  is  that 
between  conduct  as  determined  by  the  external  political  power  of 
the  state  and  conduct  not  so  determined.  The  only  instance  of  the 
latter  is  that  of  the  conduct  of  independent  states  with  which  inter- 
national law  is  concerned.*  We  must  furthermore  remember  that 
there  is  no  general  or  absolute  standard  of  justice  although  many 
writers  make  the  mistake  of  supposing  that  there  is.  Consequently, 
any  supposed  standard  of  justice  is  merely  an  individual  opinion  or 
the  opinion  of  a  group  of  individuals,  therefore  not  susceptible  of 
general  application.*    The  word  "right"  has  been  used  in  so  many 

*  See  {24,  ante.       *  See  §25,  ante.  *  See  {28,  ante. 

^  See  {26,  axite.       *  See  §27,  ante. 
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diffex^ent  senses  that  it  is  entirely  useless  in  any  accurate  discussion 
of  law,  and  will  therefore  be  discarded.  This  can  be  done  quite 
easily  in  international  law  where  the  words  "power"  and  "interest" 
will  mo^  accurately  and  with  sufficient  deamess  indicate  all  the 
necessary  meaning  in  which  the  word  "right"  is  used  by  the  writers. 

In  practice,  EngUsh-q)eaking  judges  and  lawyers  use  the  word 
"right"  in  a  strictly  tedinical  significance,  which  is  sufficiently  dear 
to  them  but  when  disassociated  from  the  practical  atmosphere  of  the 
courts  has  no  value  whatever. 

There  is  a  further  ambiguity  in  this  use  of  the  word  arising  from 
the  circumstance  that  "droit"  and  "recht"  in  French  and  German^* 
must  serve  for  the  conception  embraced  in  the  word  "law"  in  Eng- 
lish, because  th^e  is  no  other  word  existing  in  these  languages 
oonesponding  to  the  word  law.^* 

^^  See  {23nS  ante.  "  See  §29,  ante. 
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Preliminary. 


§40.  The  peculiar  nature  of  an  independent  state,*  and  the 
great  difference  between  it  and  an  individual,  necessitates  a  rather 
more  detailed  examination  of  facts  which  are  so  obvious  in  municipal 
life  that  they  are  taken  for  granted  by  the  lawyer  and  layman.^ 

^  It  has  already  been  pointed  out  that  butes  is  so  universal  and  so  largely  a 

international  law  is  a  conception  of  the  matter  of  daily  experience  as  to  be 

conduct  of  independent  states.      See  almost  unconscious.     It  is  only  when 

§4,  ante.  our  attention  is  directed  to  the  subject 

*  Thus,  in  municipal  law,  the  animal  that  we  realize  that  the  conception  of 

man  is  the  principal  fact.     Knowledge  man  as  a  fact  is  absolutely  essential  to 

of  his  general  characteristics  and  attri-  the  understanding  of  mimicipal  law. 
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Nation  Defined 


This  chapter,  therefore,  will  be  devoted  to  a  discussion  of  the  organ- 
isms we  call  states,  their  origin,  extinction,  manner  of  conduct,  and 
characteristics;  the  relation  between  them  and  the  nature  of  the 
jurisdiction  they  exercise.' 


Nation  Defined. 

§41.  A  nation  is  an  aggregation  of  people  having  a  community 
of  instinct  and  generally  a  common  origin,  and  a  greater  or  less 
community  of  language,  law  and  custom,  who  may  or  may  not  occupy 
a  fixed  territory  on  the  surface  of  the  earth  or  have  a  national  political 
organization.  A  few  definitions  are  collected  in  the  note.^  The 
word  "nation"  is  a  translation  of  the  Roman  word  "gens,''  and  was 
fixed  in  international  usage  when  bodies  of  men  were  more  generally 
classified  by  tribal  affinity  than  as  they  are  to  day  by  local  contiguity.* 


*  The  writers  generally  fail  to  empha- 
size this  distinction  between  fact  and 
law.  Lorimer,  Inst.  (1883-4)  Vol.  1, 
91-219  discusses  the  various  facts  of 
International  life  under  what  he 
describes  as  the  doctrine  of  recognition, 
making  it  appear  as  if  the  facts  did 
not  exist  apart  from  recognition,  which, 
it  is  apprehended,  is  a  confusion  in 
thought.  Confer,  however,  Twiss,  L. 
of  Nations,  Peace,  2  ed.  (1884)  16, 
"Incidents  and  Modifications  of  Inter- 
national Life." 

*  "A  'people'  is  a  large  ntimber  of 
human  beings,  united  together  by  a 
common  language  and  by  similar  cus- 
toms and  opinions,  resulting  usually 
from  common  ancestry,  religion  and 
historical  circumstances;"  Holland, 
Jurisprudence,  (l90d)  10  ed.  43.  "The 
term  Nation,  in  its  primary  and 
etymological  sense,  denotes  a  race  of 
men,  in  other  words,  an  aggregate  body 
of  persons,  exceeding  a  single  family, 
who  are  connected  by  the  ties  of  a 
common  lineage,  and  perhaps  by  a 
cdknmon  language.  In  a  secondary  and 
political  sense  the  term  Nation  signifies 
a  society  of  persons  occupying  a  com- 
mon territory,  and  united  under  a 
coounott  government,  in  other  words,  a 


Commonwealth  or  State;"  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  1.  "A 
nation,  as  the  word  is  used  in  the 
term  'law  of  nations,'  and  generally  in 
the  language  of  international  law, 
means  a  state  considered  with  refer- 
ence to  the  persons  composing  it;" 
1  Westlake,  Int.  L.,  2  ed.  (1910)  3,  4. 
"A  nation  is  an  organized  community 
within  a  certain  territory;  or,  in  other 
words,  there  must  be  a  place  where 
its  sole  sovereignty  is  exercised;" 
Woolsey,  Int.  L.,  6  ed.  (1897)  62. 
There  is  no  necessity  of  a  fixed  loca^ 
tion.  This  common  fact  in  modem 
times  has  led  to  the  erroneous  beUcf 
that  it  is  indispensable. 

*  Thus,  the  Jews  are  a  nation  scat- 
tered over  the  world,  without  occupy- 
ing a  fixed  territory,  and  are  subject  to 
the  government  of  many  different 
states.  The  Poles  occupy  a  fixed  por- 
tion of  the  world  but  their  territory  has 
been  divided  among  several  states. 
The  ancient  Servian  nation,  after  losing 
its  independence  and  suffering  many 
vicissitudes,  has  only  in  part  attained 
an  independent  state  existence,  and  a 
portion  of  that  nation  is  still  subject  to 
Austria  and  the  Ottoman  Porte.  On 
the  other  hand,  the  French,  English 
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{42.  A  state  is  a  community  of  men  exerting  its  power  as  an 
organization  by  its  own  inherent  force,  and  not  by  a  delegation  of 
power  from  any  other  organization.*  It  is  a  living  organism  and 
corresponds  in  many  particulars  to  the  characteristics  of  animal  life. 
Some  definitions  are  appended  in  the  note.  ^    The  states  existing  in  the 


and  German  peoples  occupy  a  certain 
territory  and  have  state  governments 
coterminous  with  these  boundaries. 
Nationality  means  the  quality  of  being 
national  and  describes  the  connection  a 
particular  individual  has  with  a  certain 
nation  of  whose  peculiarities  he  par- 
takes. See  §430,  et  seq.  post,  as  to 
membership  in  the  community. 

*See  §19,  ante,  for  a  discussion  of 
the  state. 

^ "  A  numerous  society  united  by  a 
common  sense  of  right  and  mutual  par- 
ticipation in  advantages,"  Cicero,  de 
Rep.,  I,  i,  §25.  For  a  discussion  of. 
Cicero's  definition,  see  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  3: 
Wheaton,  Elements,  Dana's  ed.  (186S) 
30.  "A  perfect  society  of  free  men 
•united  for  the  promotion  of  right  and 
the  common  advantage;"  Grotius, 
Belli,  ac.  Pads  (1625)  I,  I.,  XIV,  2.  It  is 
not  essential  to  the  idea  of  a  state  that 
it  be  united  for  the  promotion  of  right. 
"A  'State'  is  a  nimierous assemblage 
of  human  beings  generally  occupying  a 
certain  territory,  amongst  whom  the 
will  of  the  majority,  or  of  an  ascer- 
tained class  of  persons,  is  by  the 
strength  of  such  majority,  or  class, 
made  to  prevail  against  any  one  of  their 
number  who  oppose  it;"  Holland, 
Juxisprudence,  10  ed.  (1908)  44.  "A 
state  is  a  permanent  association  of 
people  politically  organized  upon  defi- 
nite territory  and  habitually  obeying  the 
same  autonomous  government;"  Her- 


shey.  Int.  L.,  (1912)  93.  Objection 
that  it  confines  the  state  to  a  fixed 
territory.  "A  State  is  a  body  politic, 
or  society  of  men  united  together  for 
mutual  advantage  and  safety;"  1 
Halleck,  Int.  L.,  4  ed.  (1908)  69.  "A 
state  may  be  defined  as  a  political 
community,  the  members  of  which  are 
bound  together  by  the  tie  of  common 
subjection  to  some  central  authority, 
whose  commands  the  bulk  of  them 
habitually  obey;"  Lawrence,  Int.  Law, 
5ed.  (1913)55.  *'TheStateis  .  .  . 
seen  to  be  an  aggregate  of  human 
beings  (the  number  of  whom  cannot 
be  definitely  assigned,  though  both 
superior  and  inferior  limits  no  doubt 
exist),  having  definite  relations  to 
territory,  to  social  existence,  to  govern- 
ment, and  to  certain  moral  ideas,  of 
which  the  ideas  of  past  and  a  future, 
and  of  a  national  unity,  are  the  most 
dominant  and  unmistakable;"  Mann- 
ing, Int.  L.,  2  ed.  Amos.  (1875)  92. 
"A  State  proper — in  contradistinction 
to  so-called  Colonial  States — is  in 
existence  when  a  people  is  settled  in  a 
country  under  its  own  Sovereign 
Government;"  that  the  conditions  for 
the  existence  of  a  state  are  a  people,  a 
country,  a  government,  a  sovereign 
government;  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  108.  "A  Civil  Stote  is  a 
compound  Moral  Person,  whose  will 
being  united  and  tied  together  by  those 
covenants  which  before  passed  amongst 
the  multitude,  is  deemed  the  will  of  all, 
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world  are  sufficiently  tangible  and  definite  for  aU  purposes  of  tbe 
study  of  international  law  except  in  a  few  instances.  A  state  may  be 
coterminous  with  a  nation  or  it  maV  be  coterminous  with  two  or  more 
nations.  A  state  is  a  fact,  the  diaracteristics  of  whidi  aie  to  be 
learned  by  observation.  The  word  "state"  is  also  used  to  designate 
the  government  of  a  state  and  few  writers  on  international  law  make 
any  distinction  in  the  meaning.*  Indeed,  most  of  them  use  it  inter- 
changeably without  realizing  the  ambiguity  involved.  It  wiU  be 
used  in  this  discussion  as  meaning  the  community  apart  from  the 
government. 


Characteristics  of  a  State. 

§43.    Size,  origin,  form  of  government,  and  goodness  or-  badness 
of  the  people  of  a  state,  as  well  as  permanency  and  definite  territory 


to  the  end  that  it  may  use  and  apply 
the  strength  and  riches  of  private  per- 
sons towards  maintaining  the  common 
peace  and  security/'  Puffendorf,  tran»> 
lated  by  Twiss,  L.  of  Nations,  Peace, 
(2  ed.  1884)  4,  5. '  '*  But  for  all  purposes 
of  International  Law,  a  State  .  .  . 
may  be  defined  to  be,  a  people  perma- 
nently occupying  a  fixed  territory 
.  .  .  ,  bound  together  by  common 
laws,  habits,  and  customs  into  one 
body  politic,  exercising,  through  the 
mediiun  of  an  organized  Government, 
independent  sovereignty  and  control 
over  all  persons  and  things  within  its 
boundaries,  capable  of  making  war 
and  peace,  and  of  entering  into  all 
International  relations  with  the  other 
communities  of  the  globe;"  1  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  81. 
"A  State  may  be  defined  as  the  union 
of  a  determinable  territory  with  a  de- 
terminable people  combined  politically, 
that  people  enjoying  independence 
from  habitual  external  human  con- 
trol;" Walker,  Man.  Int.  L.,  (1895)  1. 
'*  Cicero,  and  after  him,  the  modem 
public  jurists,  define  a  State  to  be  a 
body  political,  or  society  of  men,  united 
together  for  the  purpose  of  promoting 
their  mutual  safety  and  advantage  by 


their  combined  strength;"  Wheaton,< 
Elements,  Dana's  ed.  (1866)  29,  30. 
"A  state  is  a  community  of  persons 
living  within  certain  limits  of  territory, 
under  a  permanent  organization,  which 
aims  to  secure  the  prevalence  of  justice 
by  self-imposed  law;"  Woolsey,  Int. 
L.,  6  ed.  (1897)  34.  Westake,  Int.  L., 
2  ed.  (1910)  Vol.  1,1,2,  3,  says  that  the 
word  " state"  is  used  to  designate  three 
different  bodies:  (1)  States  of  intei^ 
national  law  as  Prance,  United  States, 
etc.  (2)  States  supreme  over  their  suly 
jects  but  not  states  of  international  law, 
as  Austria  or  Hungary.  (3)  States  not 
even  entirely  supreme  over  their  sub* 
jects,  as  particular  states  of  the  United 
States,  New  South  Wales,  Victoria,  etc., 
which,  he  says,  have  the  title  "State" 
by  way  of  compliment.  He  entirely 
misunderstands  the  American  situa- 
tion. *  *  A  body  politic  or  society  of  men 
who  seek  their  well-being  and  common 
advantage  in  the  combination  of  their 
forces;"  Vattel,  (1758)  Chitty's  Trans. 
Book  I,  {1.  See  definitions  collected 
1  Moore,  Dig.  of  Int.  L.,  (1906)  14 
et  seq.;  Holland,  Jurisprudence,  10  ed. 
(1908)  45. 

*See  §55,  post,  for  the  distinction 
between  a  state  and  its  government, 
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are  all  tinneoessary.to  the  idea  of  a  state.^  An  organization  of  men 
for  a  brief  period  is  a  state.  A  fact  is  none  the  less  a  fact  because 
it  is  fleeting.  The  difficulty  is  that  most  writers  confuse  the  idea 
of  a  state  as  such  with  the  idea  of  an  international  person  as  it  exists 
today  in  international  life,  and  thus  reach  the  conclusion  that  an 
organization  is  not  a  state  unless  it  is  an  international  person,  whereas, 
in  truth,  some  states  are  international  persons  and  some  are  not.^® 

A  mob  does  not  constitute  a  state  because  it  has  no  organization, 
although  it  may  exercise  its  inherent  forces  from  within.  The 
existence  of  a  legislature  and  courts  is  not  necessary  to  the  concep- 
tion of  a  state  as  the  form  of  government  is  immaterial.  An  absolute 
potentate  may  govern  a  state.  The  general  tendency  is  to  incorporate 
into  the  definition  of  a  state  certain  attributes  usually  present.  It 
promotes  clear  thought  to  reduce  the  idea  to  its  simplest  terms  and 
then  recognize  a  great  many  different  varieties  all  having  the  same 
characteristics.'^ 


*  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  92,  states  that  the  change  from 
monarchial  to  modem  forms  of  govern- 
ment has  strikino^ly  altered  the  concep- 
tion entertained  of  a  state.  If  a  cor- 
rect idea  of  a  state  had  been  formed, 
no  change  in  it  would  be  caused  by 
changes  in  an  immaterial  factor,  to- wit, 
the  fonn  of  government.  "Thus,  a 
state  may  place  itself  under  any  form 
of  government  that  it  wishes  and  may 
frame  its  social  institutions  upon  any 
model;"  Hall,  Int.  Law,  6  ed.  (1909) 
,43.  This  is  inaccurate.  The  people  of 
a  state  place  themselves  under  a 
government.  More  proper  to  say  the 
people  adopt  a  form  of  government. 
See  {56,  post,  as  to  form  of  govern- 
ment of  a  state.  Confer  Wheaton, 
Elements,  Dana's  ed.  (1866)  30: 

(1)  A  people  permanently  organized 
for  political  purposes,  i.  e. — the  main- 
tenance of  law,  liberty,  and  a  relative 
quality  of  opportunity  as  conditions 
necessary  for  individual  and  social 
well-being.  (2)  A  definite  territory 
containing  inhabitants  sufficiently  civ- 
ilized and  numerous  and  resources 
sufficient  to  insure  a  certain  degree  of 


permanence,  stability  and  independ- 
enc2.  (3)  A  certain  degree  of  sov- 
ereignty, of  autonomy  and  independ- 
ence (i.  e.  relative  freedom  from  a 
higher  or  an  external  control)  and  a 
government  which  is  habittially 
obeyed;"  Hershey,  Int.  L.,  (1912) 
93,  94. 

^^  See  {60,  post,  on  personality  of  a 
state. 

»  Thus,  when  Wilson,  Int.  L.,  (1910) 
23,  22,  distinguishes  a  state  from  a 
private  commercial  company  on  the 
ground  that  one  is  for  private  ends  and 
the  other  for  public,  he  overlooks  the 
point.  Autocracies  exist  for  the  private 
ends  of  the  ruler  as  much  as  any  com- 
pany. The  distinction  is  in  the  source 
of  the  power,  whether  from  within  or 
from  above  by  grant  from  a  superior 
political  power.  There  is  objection 
to  the  notion,  apparently  advanced  by 
Burke,  quoted  and  adopted  by  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  Vol.  1, 
204,  205,  that  the  notion  of  a  state 
necessarily  includes  the  idea  of  extent 
in  time,  and  therefore  the  individuals 
and  organizations  existing  at  a  particu- 
lar moment  of  time  do  not  constitute 
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The  oriental  tax-gathering  empire,  which  has  caused  so  much 
difficulty  to  many  writers,  is  simply  an  instance  tf  a  state  exercising 
external  control  over  a  large  number  of  small  local  village  communi- 
ties or  organizations  which  are  nothing  but  states,  and  practically 
absorbing  all  the  foreign  relations  of  such  states.  It  is  more  like  a 
confederacy  than  an3rthing  else.  The  notion  has  been  advanced  that 
a  body  of  pirates  is  not  a  state  because  of  the  fact  that  it  is  not 
recognized  by  the  world  and  is  organized  for  evil  purposes."  This, 
it  is  submitted,  is  an  error.  Pirates  are  an  organization  of  men  having 
the  power  from  nowhere  but  within,  and,  although  not  recognized, 
they  bear  all  the  marks  of  a  state.  Many  volumes  have  been  written 
on  the  state,  and  a  great  difference  of  opinion  has  developed  as  to 
what  the  conception  of  a  state  is,  which  controversy  entirely  overlooks 
the  circumstance  that  a  state  is  an  existing  object,  just  as  a  proto- 
plasm, and  upon  examination  will  be  found  to  be  mostly  a  discussion 
of  what  the  state  ought  or  ought  not  to  do,  which  involves  the 
ambiguity  usually  attendant  on  the  use  of  the  word  "ought." 


A  Statb  Distinguishbd  prom  a  Nation. 

§44.  A  state,  therefore,  is  to  be  distinguished  from  a  nation  in 
that  the  former  is  a  political  society  existing  entirely  apart  from  and 
independently  of  the  nationality  or  characteristics  of  the  individuals 
who  compose  it;  whereas  a  nation  is  a  collective  body  of  people 
frequently  without  any  conmion  political  government." 


a  state  but  only  the  individuals  as 
they  have  existed  in  the  past,  as  the 
author  says :  "  One  generation  does  not 
constitute  a  state."  This  notion  is 
more  nearly  true  of  a  nation  than  it  is 
of  a  state  because  a  nation  must  have 
ties  extending  over  a  period  of  time. 
It  would  not  be  possible  to  constitute 
a  nation  without  the  existence  of 
several  generations  of  people  giving  an 
opportunity  for  the  acquisition  of  a 
common  language,  etc. 

"Woolsey,  Int.  L.,  6  ed.  (1897)  34, 
says  pirates  are  no  state,  being  an 
association  for  temporary  purposes  and 
designing  to  act  injuriously .  by  its 
very  existence.  "A  state  might  arise 
out  of  a  nest  of  pirates,  but  would  not 
begin  to  be  a  state  until  it  laid  aside 


its  piratical  character."  See  |286,  et 
seq.  post,  as  to  piracy,  and  Wheaton, 
Elements,  Dana's  ed.  (1866)  30. 

*•  Some  writers  are  of  the  opinion 
that  the  words  state  and  nation  are 
synonymous.  E.g. — 1  Moore,  Dig.  of 
Int .  L. ,  ( 1 906)  ,14.  "  Nations  or  states 
are  bodies  politic,  societies  of  men 
united  together  for  the  purpose  of 
promoting  their  mutual  safety  and 
advantage  by  the  joint  efforts  of  their 
combined  strength:"  Vattel,  (1758) 
Chitty's  Trans.  PreL,  §1.  Twiss,  L. 
of  Nations,  Peace,  (2  ed.  1884)  2,  speaks 
of  the  elements  which  impart  to  a 
state  the  character  of  a  nation  and 
seems  to  imperfectly  apprehend  the 
distinction.  See  definitions,  n.  7  ante. 
Some  writers  acctu'ately  distinguish  a 
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The  state  appeared  in  early  times  universally  in  the  form  of  an 
organization  of  a  family  or  tribe,  and  the  nation  and  state  were 
practically  coterminous.  The  exclusiveness  and  strength  of  the  tribal 
relationship  has  been  weakened  by  modem  civilization,  and  the  state 
is  now  so  frequently  composed  of  people  of  different  nationalities 
united  together  simply  because  of  their  dwelling  together  in  a  com- 
mon territory  that  the  meaning  of  the  word  "state"  and  "nation" 
must  be  kept  clearly  separate.^^  The  use  of  the  word  "nation"  as 
meaning  a  people  of  common  descent  occupying  a  fixed  territory  and 
existing  as  an  organized  body  politic,  although  accurately  describing 
a  state  of  facts  which  perhaps  generally  exists,  and  frequently  used 
by  writers  in  international  law,  must  be  discarded  in  the  interests  of 
precision  and  dear  thinking.^'  Modem  thought  seems  to  be  demand- 
ing that  every  nation  shall  have  a  fixed  portion  of  the  earth's  surface 
for  its  occupation  and  be  permitted  to  form  a  government  of  its  own.^ 
Such  an  arrangement,  if  universal,  would  probably  tend  to  remove 
some  existing  causes  of  international  friction.  It  is  not  proper,  how- 
ever, to  anticipate  the  ideal  by  forcing  a  definition  to  describe  it, 
rather  than  the  reality  as  it  exists  in  the  world  at  the  present  time. 

The  feeling  of  nationality  is  a  survival  of  the  ancient  tribal  exclusive- 
ness and  is  one  of  the  greatest  obstacles  to  the  further  development 
of  the  international  world  that  there  is  today.  This  fierce  spirit  of 
national  exclusiveness  insists  upon  a  certain  commtmity  of  people 
having  their  own  government  over  a  certain  area  of  the  earth,  without 
regard  to  the  fact  that  some  other  community  may  be  equally  as 
well  accommodated  by  having  their  government  on  the  same  terri- 
tory. It  also  leads  to  a  strong  desire  on  the  part  of  each  of  sudi 
states  to  increase  their  acquisitions  at  the  expense  of  their  neighbors. 


nation  and  a  state;  Holland,  Juris- 
prudence, 10  ed.  (1908)  44;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  70;  LAwrence,  Int. 
Law,  5  ed.  (1913)  55n.  "A  State  is 
also  distinguishable  from  a  Nation, 
since  the  former  may  be  composed  of 
different  races  of  men,  all  subject  to 
the  same  supreme  authority  ;"Wheaton, 
BlemenU,  Dana's  ed.  (1866)  30,  31. 

*^  See  {432,  post,  on  change  in  state 
membership. 

^  See  {96,  et  seq.  post,  on  jurisdic- 
tion. 

^Hershey.  Int.  L.,  (1912)  95n\  says 
that  nations  have  an  inherent  right  to 


form  themselves  into  states.  This,  it  is 
apprehended,  is  a  misuse  of  the  word 
"right."  More  accurately  expressed, 
the  thought  is  that  the  unquestioned 
power  of  every  nation  to  exist  as  an 
independent  state  should  not  be  im- 
paired by  the  action  of  any  political 
power  external  to  the  nation.  Woolsey, 
Int.  L.,  6  ed.  (1897)  64,  however,  is 
of  the  opinion  that  where  two  nation- 
alities are  united  in  one  state,  no  out- 
side state  of  the  same  nationality  has  a 
so-called  right  to  force  itself  into  the 
union. 
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Now,  the  development  of  the  modem  world  is  towards  the  principle 
of  a  political  commtmity  based  entirely  on  the  principle  of  contiguity, 
that  is  composed  of  the  people  living  together  on  the  same  territory. 
It  has  been  demonstrated  by  the  example  of  some  modem  states 
that  such  a  govenmient  is  feasible  and  practicable  even  though  the 
persons  living  together  are  of  different  nationalities  provided  they 
have  about  the  same  amount  of  civilization  and  education.  The 
probability  is  that  modem  civilization  has  now  seen  the  final  cul- 
mination of  the  strugfgle  for  popular  liberty  and  that  absolute  govern- 
ments will  practically  disappear  from  the  world.  The  closing  of 
every  such  mqvement  is  always  the  precursor  of  the  beginning  of 
another,  which  probably  is  in  the  direction  of  fixed  political  units, 
each  having  a  certain  definite  territory  and  exercising  its  powers  of 
government  entirely  without  regard  to  and  irrespective  of  the 
religion,  nationality  or  other  differences  of  the  people  who  compose  it. 

Classiflcatioii  of  States. 


Prbliminary. 


t45.  It  is  now  necessary  to  distinguish  and  classify  the  bodies 
called  states  in  order  that  we  may  separate  independent  states, 
which  as  has  already  been  hinted  on  several  occasions,  are  the  bodies 
whose  conduct  is  regulated  by  international  law.  Ntunerous  divisions 
may  be  adopted  and  have  been  propounded  from  time  to  time.*  It 
is  only  necessary  for  us  to  make  those  distinctions  which  are  material 
in  the  study  of  intemational  law.  The  classification  usually  found 
in  the  writers  confuses  governments  and  states,  a  confusion  which 
proceeds  from  the  double  meaning  of  the  word  "state,"  which  is 
generally  imperfectly  realized.' 

*  The  following  table  shows  the  classi-  that  from  the  standpoint  of  interna- 

fication  adopted:  tional  law  states  may  be  doubly  classi- 

Fixed  states {46  fied  into  sovereign  and  part-sovereign, 

Moving  states §47  and  into  simple,  composite  and  depend- 

Independent  states §48  ent.    Simple  and  composite,  however. 

Belligerent  and  insurgent  states .   §49  relate  to  the  form  of  government.    See 

Dependent  states §§50-51  §56,  post.     The  learned  professor  no 

Relation  between  independent  doubt  slipped  into  this  faulty  analysis 

and  dependent  states §52  because  of  the  ambiguity  of  the  use  of 

Neutralized  states §53  the   word   "state"   as   meaning   the 

'Hershey,  Int.  L.,  (1912)  99,  says  government  of  the  state. 
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Fixed  States. 


§§46,  47,  48 


§46.  A  fixed  state  is  one  exercising  its  power  continuously,  over 
the  same  portion  of  the  earth's  surface.*  This  is  the  type  of  modem 
state  with  which  we  are  concerned  and  is  self-evident. 

Moving  States. 

{47.  Moving  states  are  those  which  are  continually  roving  from 
place  to  place  and  have  no  fixed  political  habitat.  Here  the  same 
ground  may  in  a  short  period  of  time  be  successively  occupied  and 
subject  to  the  power  of  several  different  states.*  There  are  many 
organizations,  as  Indian  tribes  of  North  Anierica  and  wandering 
hordes  of  primitive  tribes,  which  are  denied  recognition  as  a  state 
by  many  writers.  This  is  apprehended  to  be  an  error.  They 
exert  their  power  by  their  own  inherent  force,  and  the  circumstance 
that  they  have  no  fixed  territorial  jurisdiction  and  are  without  civil- 
ization, may  exclude  them  from  the  bodies  recognizing  each  other  as 
bound  by  international  law,*  but  does  not  make  them  any  less  states.^ 


Independent  States. 

§48.  Some  states  are  independent  of  external  political  power,  as 
Great  Britain,  France,  United  States  of  America.  The  political 
independence  of  a  state  is  a  fact  to  be  learned  by  observation,  and 
may  be  defined  as  the  condition  of  a  state  which  has  no  external 
superior,  that  is,  the  state  may  exercise  its  inherent  force  without 
any  external  superior  constraint.*    Every  such  independent  state 


*  See  §98,  post,  as  to  territorial  juris- 
diction. See  §§211,  212,  post,  as  to 
territory  of  a  state.  Hall,  Int.  Law 
6  ed.  (1909)  19,  says  fixed  territory  is  a 
distinct  requirement  (of  being  subject 
to  law)  which  results  from  the  circum- 
stance that  all  communities  in  Europe 
became  fixed  by  the  Middle  Ages,  and 
such  communities,  therefore,  were  the 
only  ones  dealt  with.  The  fact  that 
these  are  the  only  bodies  dealt  with 
does  not  preclude  the  possibility  of  the 
existence  of  the  others  which  possi- 
bility must  be  recognized  in  the  analy- 
sis. Lawrence,  Int.  Law,  5  ed.  (1913) 
58,  says  a  state  must  have  a  fixed 
territory   before   admission   into   the 


family  of  nations.  See  §80,  post,  on 
membership  in  the  family  of  nations. 

*  See  §98,  post,  on  territorial  juris- 
diction. 

*See  §80,  post,  on  membership  in 
the  family  of  nations. 

'See  §112,  post,  on  scope  of  inter- 
national law. 

•*'The  marks  of  an  independent 
state  are,  that  the  community  consti- 
tuting it  is  permanently  established  for 
a  political  end,  that  it  possesses  a  de- 
fined territory,  and  that  it  is  independ- 
ent of  external  control;'*  Hall,  Int. 
Law  6  ed.  (1909)  17.  This,  however, 
embodies  the  objectionable  notion  of 
permanence  and  defined  territory.    See 
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is  in  a  measure  dependent  on  other  independent  states  and  subject 
to  more  or  less  constraint  when  any  of  them  set  in  motion  the  external 
factors  determining  independent  state  conduct.*  Theoretical  or 
absolute  independence  can  only  be  predicated  of  a  state  existing 
alone  in  the  world.^^  Independence  is  used  in  this  treatise  to  mean 
only  independence  of  external  political  power. 

The  word  "sovereignty"  is  ambiguous.  It  seems  to  be  used  to 
mean  the  independence  and  the  inherent  power  of  a  state,  as  well  as 
being  used  in  other  connections.^^  The  difficulty  is  that  it  is  used  to 
designate  so  many  different  attributes  of  a  state  that  all  possibility 
of  accurate  sense  has  been  lost.  We  propose  to  waste  no  time  in 
chasing  shadows,  and  will  therefore  discard  the  word  entirely.  The 
word  "independence"  sufficiently  indicates  every  idea  embraced  in 
the  use  of  sovereignty  necessary  to  be  kno¥m  in  the  study  of  inter- 
national law. 


|42,  ante,  on  definition  of  a  state.  "A 
sovereign  (independent)  State  is  gen- 
erally defined  to  be  any  nation  or 
people,  whatever  may  be  the  form 
of  its  internal  constitution,  which 
governs  itself  independently  of  foreign 
powers;"  Wheaton,  Elements,  Dana's 
ed.  (1866)  52.  He  has,  however,  pre- 
viously distinguished  a  state  from  a 
nation.  See  §44,  n^  ante.  It  is  there- 
fore improper  to  speak  of  the  independ- 
ence of  a  nation  because  a  nation  may 
be  divided  into  several  states  or  may 
form  part  of  a  state  which  is  subject  to 
another.  See  {44,  ante,  on  the  dis- 
tinction between  a  state  and  a  nation. 
'  For  a  definition  of  see  {105  post. 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  9,  says  that  independence  is  the 
fundamental  element  which  imparts  to 
a  state  the  character  of  a  nation.  ' '  In- 
dependence may  be  defined  as  the  right 
of  a  state  to  manage  all  its  affairs 
whether  external  or  internal  without 
control  from  other  states;"  Lawrence, 
Int.  Law,  5  ed.  (1913)  119. 

"Lorimer,  Inst.  (1883-4)1,  I39etseq., 
and  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  11,  point  out  impossibility  of 
absolute  independence  existing  in  fact. 


Lorimer  says  "A  State  is  entitled  to  be 
regarded  as  independent  if  it  is  not  de 
jtu-e  dependent  upon  any  other  state 
for  its  freedom  of  political  action." 
See  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
180;  Lawrence,  Int.  Law,  5  ed.  (1913) 
121. 

"  The  term  introduced  into  political 
science  by  Bodin  in  1 577.  See  1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  111.  "Sov- 
ereignty is  supreme  authority,  an 
authority  which  is  independent  of  any 
other  earthly  authority.  Sovereignty 
in  the  strict  and  narrowest  sense  of 
the  term  includes,  therefore,  independ- 
ence all  around,  within  and  without 
•the  borders  of  the  country;"  1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  109.  Many 
writers  take  the  correct  view  of  the 
impossibility  of  framing  an  accurate 
definition  of  sovereignty.  The  con- 
flicting views  are  well  sketched  in  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  Hi- 
ll 5.  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  95,  96,  points  out  that  the  terms 
* '  sovereignty ' '  and  '  *  independence ' ' 
are  too  vague  to  be  of  practical  use  in 
political  discussion,  but  are  useful 
because  of  the  weight  they  give  (1)  to 
the  principle  that  no  state  is  entitled 
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Corporations  are  clearly  to  be  distinguished  from  independent 
states^  being  bodies  organized  by  grant  from  the  political  power 
of  the  state.  It  would  not  be  necessary  to  mention  this  point  were 
it  not  for  the  ntmierous  large  corporations  created  by  Prance,  Great 
Britain  and  Holland  for  the  purposes  of  trade  and  government  in  the 


to  interfere  in  the  internal  affairs  of 
another  state;  (2)  to  the  principle  that 
every  state  is,  for  the  purposes  of 
political  intercourse  and  ceremonial 
consideration  the  equal  of  every  other 
state.  While  these  useful  principles 
may  have  in  the  past  been  partly  sup- 
ported by  this  vague  notion,  there  does 
not  seem  to  be  any  necessity  of  further 
thinking  obscurely  on  the  subject. 
The  word  "independence,"  however,  is 
perfectly  dear.  The  following  writers 
adhere  to  the  conception  of  sovereignty : 
Vattel,  (1758)  Chitty's  Trans.  Book 
1  ((1,  4;  *  1  Halleck,  Int.  L.,  4  ed. 
(1908)  10,  where  he  says  "A  sovereign 
State  may  therefore  be  defined  to  be 
any  nation  or  people  organized  into  a 
body  politic  and  exercising  the  rights 
of  self-government."  Westlake,  Int. 
L.,  2  ed.  (1910)  Vol.  1,  21,  retains  the 
conception  and  says  that  the  different 
uses  of  the  word  "sovereign"  are 
sufficiently  analogous  not  to  offend 
against  propriety  of  speech.  Inter- 
national law,  however,  needs  something 
more  in  the  way  of  accuracy  than  mere 
propriety,  and  the  mere  statement  that 
it.  does  not  offend  is  not  sufficient 
without  showing  how  the  conception 
can  be  clearly  applied.  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  23,  24, 
distinguishes  "sovereignty"  from  "in- 
dependence," instancing  the  member 
states  of  United  States  of  America 
which  are  regarded  as  sovereign  states 
although  dependent.  This  is  only 
another  instance  of  the  ambiguity  of 
the  word  "sovereign."  "The  term 
sovereign  power  is  sometimes  used 
by  publicists  in  a  metaphorical  sense 
to  denote  the  entire  state  or  nation 


viewed  from  without;"  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  16. 
Halleck,  Int.  L.,  4  ed.  (1908)  Vol.  1, 
72,  says  that  the  sovereignty  of  a  state 
is  not  necessarily  destroyed  by  a  nom- 
inal obedience  to  others,  citing  the  case 
of  the  free  state  of  Craoow  as  ooosti* 
tuted  by  the  congress  of  Vienna  in  1815. 
"Every  nation  that  governs  itself, 
under  what  form  soever,  without 
dependence  on  any  foreign  power,  is 
a  Sovereign  State,"  Vattel  (1758) 
Chitty's  Trans.  Book  1,  (4*  For 
etymology  of  sovereignty  and  suze- 
rainty, see  1  Westlake,  Int.  L.,  2  ed. 
(1910)  220n.^  There  can  be  no  such 
thing  as  a  semi-sovereign  state,  using 
the  word  sovereign  as  meaning  a  state 
completely  independent  of  external 
control.  Halleck,  Int.  L.,  4  ed.  (1908) 
Vol,  1,  79,  distinguishes  semi-sovereign 
states.  Twiss,  L.  of  Nations,  Peace, 
2  ed.  (1884)  24,  25,  points  out  the 
solecism  of  the  phrase  "semi-sover- 
eign." Independence  is  an  absolute 
freedom  from  control,  and  cannot 
therefore  exist  in  degrees.  The  depend- 
ence which  is  the  opposite  of  inde- 
pendence may  be  greater  or  less, 
according  to  the  extent  of  the  restraints 
which  exist.  Some  writers  distinguish 
part  sovereign,  Hershey,  Int.  L.,  (1912) 
99;  others  full  and  not  full  sovereign 
states,  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  107;  Lawrence,  Int.  Law,  5 
ed.  (1913)  61.  Confer  "Sovereignty  in 
English  Law,"  Frederick  Pollock,  8 
Har.  Law  Rev.  243.  "Notes  on 
Sovereignty  in  a  State,"  Robert 
Lansing,  1  Amer.  J.  Int.  Law,  105  et 
seq.  and  297  et  seq. 
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east  and  in  the  colonies.  Some  of  these  corporations  exercised  great 
powers  of  government.  They  were,  however,  dependent  upon  the 
political  power  of  the  state  which  created  them." 

Bblugbrbnt  and  Insurgent  States. 

§49.  Internal  dissensions  in  a  state  affecting  the  government 
will  tend  to  disturb  the  international  relations  of  the  state  since 
the  government  is  the  organ  for  those  relations.  Among  autocratic 
governments  any  revolt  is  suppressed  with  an  iron  hand  and  is  gener- 
ally an  attempt  to  subvert  the  existing  dynasty  and  establish  a  new 
one.  Controversies  of  this  kind  were  frequent  in  western  Europe, 
and  the  neighboring  potentates,  when  such  a  revolt  arose,  took  such 
attitude  as  best  suited  their  own  interests,  rendering  assistance  to 
the  usurper  or  recognizing  him  accordingly.^*  A  revolt  among  the 
people  in  establishment  of  popular  rights  was  regarded  as  being  espe- 
cially dangerous  and  common  cause  was  generally  made  in  such  a 
case.*^  With  the  rise  of  democracies  and  limited  governments,  the 
vdce  of  the  people  was  heard  with  different  effect,  the  stigma  of 
treason  became  less  applicable,  and  the  power  of  the  people  to  govern 
themselves  and  choose  their  own  government  could  not  be  denied. 
A  body  of  people  revolting  from  the  parent  state  became  of  impor- 
tance in  international  relations  and  consequently  presented  a  state  of 


''See  (18,  ante,  as  to  distinction 
between  a  corporation  and  a  state. 
British  East  India  Co.,  referred  to  1 
Pbillinx)re,  Int.  L.,  3  ed.  (187^1888) 
199,  was  chartered  to  exercise  many  of 
the  functions  of  a  state  outside  the 
jurisdiction  and  within  the  jurisdiction 
of  no  state,  or  rather  in  that  of  states 
too  feeble  to  resent  the  intrusion  on 
their  independence.  Other  companies 
of  this  kind  were  the  East  India  Com- 
pany; Royal  Niger  Co.,  extinguished 
by  act  of  62  and  63  Vict.,  c.  43; 
British  East  Africa  Co. ;  North  Borneo 
Co.:  1  Halleck,  Int.  L.,  4  ed.  (1908) 
71;  Wheaton,  Elements,  Dana's  ed. 
( 1 866)  30.  See  (613,  post,  as  to  powers 
of  government  exercised  by  these  cor- 
porations. British  South  Africa  Co., 
discussed  at  length  by  Lawrence,  Int. 
Law,  5  ed  (1913)  73  et  seq.  It  is 
difficult,  however,  to  see  what  bearing 
the  attitude  of  the  native  mind  toward 


the  corporation  has  on  its  international 
status.  Any  hardy  individual  can 
collect  a  few  retainers,  penetrate  a  new 
country,  and  even  with  a  few  rusty 
rifles  thoroughly  terrorise  the  natives 
and  appear  to  them  as  an  embodiment 
of  some  supemattual  power.  Even  a 
college  freshman  would  not  have  the 
hardihood  to  argue  that  such  indi- 
viduals were  an  international  person 
or  a  supemattual  being. 
^  E.  g. — The  joint  action  against  the 
French  Revolution. 

*^  It  is  necessary  to  distinguish  (a) 
revolt  against  government,  which  re- 
volt, if  successful,  changes  the  govern- 
ment and  leaves  the  state  organism 
unchanged.  E.  g. — French  Revolution. 
(l)  Revolution  against  the  government 
involving  a  new  state  appearing  beside 
the  old  one.  E.  g. — 13  British  Col- 
onies of  North  America. 
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facts  of  which  account  must  be  taken  by  neighboring  independent 
states. 

The  principle  was  not  realized  until  the  opening  of  the  nineteenth 
century.  The  revolts  in  western  Europe,  of  the  Swiss  Cantons, 
and  the  United  Provinces,"  while  having  all  the  elements  of  a  popular 
uprising,  do  not  seem  to  have  presented  any  question  of  belligerency. 
The  revolt  of  the  thirteen  British  Colonies  in  North  America,  followed 
by  the  revolt  of  the  Spanish  Colonies  in  South  America,  of  Greece, 
Belgium,  and  others  since,  have  presented  facts  which  call  for  a  new 
vocabulary  in  the  science  of  international  law.^* 

The  term  "belligerent"  had  long  been  used  in  international  law 
to  describe  independent  states  engaged  in  war,^  and  such  states'  were 
engaged  in  international  violence  which  was  more  or  less  regulated 
by  certain  principles  called  the  laws  of  war.*  The  revolting  com- 
munity, by  making  itself  felt  in  international  life,  acquired  the 
status  of  an  independent  state  engaged  in  war,^  and  therefore  was 
described  as  a  belligerent  state  or  community.  The  international 
status  of  the  community  is  only  for  the  war  and  does  not  necessarily 
extend  to  other  international  functions  which  only  attach  when  the 
revolution  is  successful. 

The  recognition  of  such  a  body  as  a  belligerent*  will  bring  it  within 
the  international  horizon,  and  accordingly  subject  to  the  external 
factors  determining  independent  state  conduct.  The  recognizing 
state  may  therefore  expect  such  a  body  to  conduct  itself  accordingly »• 
and  the  desire  of  the  latter  for  independent  state  life  will  powerfully 
impel  a  recognition  oi  those  factors.    If  they  are  regarded  only  as 


»  Woo's?y,  Int.  L.,  6  ed.  (1897)  292, 
makes  the  point  that  the  revolt  of  the 
Low  Countries  (in  discussing  the 
recognition  of  the  Confederate  States 
of  America)  was  not  an  analogous  case 
as  they  were  states  having  special 
charters,  not  connected  with  Spain 
except  so  far  as  the  King  of  Spain  was 
their  suzerain.  Is  this  distinction 
valid?  Does  it  make  any  difference 
what  the  nature  of  the  tie  is  between 
the  revolting  state  and  its  parent 
state?  In  either  case  the  dependent 
state  has  been  shut  off  from  inter- 
national life,  and  by  a  successful  revolt 
comes  into  that  area. 

"For  history  of  status  of  belliger- 


ency, see  Hershey,  Int.  L.,  (1912)  121. 

' "  When  states  engage  in  armed  con- 
flict, those  thus  engaged  are  called 
'belligerents.'  The  laws  of  war  and 
neutrality  come  into  operation;"  Wil- 
son, Int.  L.,  (1910)  39. 

*See  (606  et  seq.,  post,  on  partie^ 
to  a  war. 

'  See  §734  et  seq.,  post,  on  the  laws 
of  war,  and  Chap.  13  on  the  conduct 
of  hostilities. 

*See  J603,  post,  on  distinction  be- 
tween municipal  and  international 
violence. 

•See  J84,  post,  on  recognition  of 
belligerency. 
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traitors  the  outside  independent  state  will,  as  to  interests  within 
the  political  control  of  the  revolting  body,  be  compelled  to  look  to  the 
parent  state,  which  will  in  fact  be  unable  to  fulfill  its  international 
obligations  as  to  the  interests  existing  within  that  territory.* 

A  distinction  has  been  drawn  as  to  insurgency.  Insurgency  exists 
when  a  number  of  individuals  in  a  commtmity  deny  the  supremacy 
of  the  state  government  and  exert  such  force  that  the  government  is 
unable  for  a  time  to  suppress  them.  A  proper  distinction  between 
that  and  a  belligerency  seems  to  lie  in  the  circumstances  that  the 
belligerency  makes  it  felt  in  international  life,  whereas,  the  insurgency 
is  only  a  municipal  affair.  This  distinction  has,  however,  not  been 
drawn  by  the  writers.' 

Dbpbndbnt  Statbs. 

§50.  A  dependent  state  is  a  state  which  is  subject  to  external 
superior  political  control  which  can  only  be  by  some  other  state.* 
An  independent  state  may  therefore  become  dependent,  and  it  is 


*  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  21,  says  that  if  the  revolution 
fails  the  status  quo  revives,  and  if  the 
revolution  proves  successful  the  gov- 
ernment de  facto  succeeds  to  the  rights 
and  obligations  of  its  predecessor  in  all 
international  matters,  and  intercourse 
is  resumed  with  other  nations  on  that 
understanding.  How  does  this  bear  on 
the  distinction  between  a  revolution 
succeeding  by  breaking  away  from  the 
former  state  and  leaving  it  remain  in 
international  life  and  one  which  is 
merely  a  change  in  governments  leaving 
the  state  organism  as  it  was  before  and 
one  which  completely  destroys  the  old 
state  and  sets  up  a  new  one  in  its 
place.  See  (508,  post,  on  recognition 
of  belligerency  as  an  intervention. 
Halleck,  Int.  L.,  4  ed.  (1908)  Vol.  2, 
485  et  seq.,  in  discussing  what  he  calls 
right  of  resistance  to  the  conqueror  and 
right  of  revolution,  says  that  the  right 
of  revolution  is  opposed  by  juris 
consults  on  technical  ground,  and 
admitted  by  the  people  on  grounds  of 
necessity.  This  illustrates  the  unfor- 
tunate ambiguity  which  attends  the 


use  of  the  word  right."  What  the 
learned  author  is  speaking  of  is  the 
power  of  a  body  to  resist  a  conqueror 
or  set  on  foot  a  revolution.  It  is  a 
question  of  fact  entirely  whether  there 
is  sufficient  power  to  resist  or  revolt. 

'  "The  status  of  insurgency  is  some- 
times admitted  in  cases  where  there  is 
within  a  state  an  organized  body  of 
men  pursuing  public  ends  by  force  of 
arms,  and  temporarily  beyond  the 
control  of  the  civil  authority;"  Wilson, 
Int.  L.,  (1910)  43.  Insurgency  defined 
by  Lawrence,  Int.  Law,  5  ed.  (1913) 
354,  355,  as  a  condition  midway 
between  belligerency  and  piracy.  See 
Wilson,  Int.  L.,  (1910)  43-49.  Wilson 
&  Tucker,  Int.  L.,  (1901)  63.  George 
G.  Wilson,  "Insurgency"  Lectures, 
U.  S.  Naval  War  College,  1900.  "In- 
surgency and  International  Maritime 
Law,"  1  Amer.  J.  Int.  Law  46;  see 
Hall,  Int.  Law  6  ed.  (1909)  29-39. 

•"Dependent  or  Semi-Sovereign 
States  are  States  which  without 
being  members  of  a  composite  State 
retain  a  certain  degree  of  sovereignty 
and  international  personality  in  spite 
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sometiines  a  difficult  question  of  fact  to  determine  just  when  a  state 
ceases  to  be  independent  and  when  a  dependent  state  becomes  inde- 
pendent. There  are  varying  degrees  of  dependence,  from  the  lowest 
kind  of  external  control  to  complete  merger  of  the  dependent  state. 
The  sole  question  for  the  international  lawyer  is  of  how  far  the 
dependent  state  may  exercise  international  ftmctions.*  There  is 
scrnie  difficulty  in  distinguishing  between  a  dependent  state/  as  the 
State  of  Pennsylvania,  or  the  State  of  New  York,  and  a  local  political 
sub-division  of  a  state,  as  a  city.  The  distinction  seems  to  be  that  a 
dependent  state  is  a  state  which  derives  all  its  political  authority 
frcxm  the  people  who  compose  it  and  has  become  dependent  on 
another  state  by  its  own  act,  voltmtary  or  forced.^®  A  local  political 
sub-division,  however,  is  a  political  entity  created  only  by  authority 
of  the  state  of  which  it  is  a  part,  and  it  may  be  extinguished  at  any 
time  by  the  authority  of  such  a  state. 

There  are  no  degrees  of  independence.'^    Independence  is  absolute. 
An  independent  state  may  bind  itself  by  contract  without  impairing 


of  the  fact  that  in  the  conduct  of 
foreign  relations  they  are  at  least 
partially  subject  to  the  control  of 
another    state;"     Hershey,    Int.    L., 

(1912)  105.  "The  best  definition  is 
perhaps  that  given  by  Kluber,  Sec.  24: 
'When  one  State  is  dependent  on 
another  in  the  exercise  of  one  or  more 
of  the  essential  rights  of  sovereignty 
but  is  otherwise  free,  it  is  called  depend- 
ent or  mi-souverain;' "  Hershey,  Int. 
L.,  (1912)  105n*«.  "Part-sovereign 
states  may  be  defined  positively  as 
political  communities  in  which  the 
domestic  rulers  possess  a  portion  only 
of  the  powers  of  sovereignty,  the  re- 
mainder being  exercised  by  some 
external  political  authority;  or  nega- 
tively as  states  which  do  not  possess 
absolute  control  of  the  whole  of  their 
policy;"    Lawrence,  Int.  Law,  5  ed. 

(1913)  62,  63.  The  definitions,  how- 
ever, are  involved  in  hopeless  obscurity 
by  the  use  of  the  words  right  and  sover- 
eign. A  state  does  not  forfeit  its  in- 
dependence so  long  as  it  retains  the  right 
of  self-government  by  becoming  a  mem- 
ber of  a  federal  union,  paying  tribute, 
accepting  the  protection  of  a  foreign 


power;  I  Wildman,  Int.  L.,  (1849)  67. 
Test  is  not  self-government  but  rela- 
tion  between  the  states.  A  state  may 
have  exclusive  powers  of  self-govern- 
ment and  yet  be  dependent  and  entirely 
shut  off  from  international  life.  See 
{398,  post,  on  effect  of  treaties  on 
independence,  and  see  §85,  post,  as  to 
recognition  of  independence  and  new 
states. 

*  See  (52,  post,  on  relation  between 
independent  and  dependent  states. 
For  international  powers  and  interests 
of  dependent  states,  see  (140,  post,  on 
intercourse;  see  (348,  post,  on  treaties; 
see  (252,  post,  on  transfer  of  territory; 
see  (614  et  seq.,  post,  on  power  to  make 
war;  see  (670,  post,  on  neutrality. 

1*  Lawrence,  Int.  Law,  5  ed.  (1913) 
91,  says  that  a  state  loses  its  corporate 
existence  when  it  is  obliterated  as  a 
subject  of  international  law  by  merger 
or  by  becoming  a  dependent  state. 

"  Because,  as  pointed  out,  it  nega- 
tives dependence  and  negatives  admit 
of  no  degrees.  1  Westlake,  Int.  L.,  2 
ed.  (1910)  22.  He  admits,  however, 
.that  there  may  be  a  qualification  of 
sovereignty. 
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its  independence.  There  are  d^jees  of  dependence,  and  a  state 
may  be  partly  dependent  and  yet  have  some  part  in  international 
life," 

Sbmi-Indbpbndbncb — Notion  of. 

(51.  A  number  of  writers  speak  of  semi-independent  or  semi* 
sovereign  states  in  referring  to  dependent  states  which  have  some 
international  functions.^  The  phrase  is,  it  is  believed,  inaccurate 
because  the  exercise  or  non-exercise  of  the  international  function 
has  no  reference  to  the  degrees  of  dependence,  but  simply  depends 
upon  the  relation  existing  between  the  independent  state  and  the 
dependent  state  dependent  upon  it  The  proper  distinction  is 
between  states  with  and  states  without  international  functions, 
which  distinction,  of  course,  caimot  always  be  drawn  clearly  in  fact 
as  some  dependent  states  will  have  more  international  functions  than 
others.  There  is,  furthermore,  no  such  equal  distribution  of  inter- 
national functions  between  the  independent  and  dependent  states  as 
will  su£Sce  for  an  accurate  use  of  the  word  ''semi.'* 

T&B  Rblation  Bbtwbbn  Indbpbndbnt  and  Dbpbndbnt  Statbs. 

(52.  The  relation  between  dependent  and  independent  states 
assumes  a  number  of  different  forms,  many  of  them  matters  of  histori- 
cal acddent.^^    The  different  forms  of  the  relation  are  entirely  imma- 


^A  curious  distinction  has  been 
drawn  between  external  and  internal 
independence;  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  177.  It  is  submitted  that 
the  distinction  is  unsound.  Independ- 
ence is  a  fact  of  freedom  of  control  by 
a  superior  and  from  interference  by  an 
equal,  and  is  predicated  entirely  of  and 
upon  that  which  exists  outside  of  the 
independent  body.  It  cannot,  there- 
fore, be  external  or  intemaL  Internal 
independence  is  about  as  significant  as 
internal  superiority. 

>*  Dependent  states  designated  as 
semi-sovereign  by  some  writers;  1 
Halleck,  Int.  L..  4  ed.  (1908)  79. 
Han,  Int.  Law  6  ed.  (1909)  26,  speaks 
of  imperfect  independence. 

'^Canada  in  British  Empire  has 
international  fimctions.    Hershey,  Int. 


L.,  (1912)  94,  95,  says  that  the  constitu- 
tions of  (Canada  and  Australia,  although 
made  by  themselves,  are  technically 
grants  of  the  British  Parliament,  and 
the  exercise  of  international  functions 
they  enjoy  is  due  to  the  discretion  and 
wisdom  of  the  British  Government. 
"The  Constitution  of  Canada  in  its 
Historical  and  Practical  Working," 
William  R.  Riddell  (1917).  The 
member  states  of  the  German  En>- 
pire  have  some  international  status, 
while  those  of  the  United  States  of 
America  have  none,  yet  each  is  a 
federal  union.  The  member  states  of 
the  United  States  are,  by  the  Federal 
Constitution  of  1787,  Art.  1,  Sec.  10, 
prohibited  as  follows:  "No  state  shall 
enter  into  any  treaty,  alliance  or  oon- 
fedefation.    ...    No    state    shall 
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taial  in  international  law,  and  the  only  question  is  of  how  far  the 
dependent  state  is  wholly  shut  off  from  international  life  and  relations. 
This  is  a  question  of  fact  generally  answered  by  the  attitude  which  the 
independent  state  upon  which  the  state  is  dependent  assumes.  The 
sole  question  as  to  a  dependent  state  for  the  international  lawyer  is 
whether  and  to  what  extent  that  state  exercises  international  func- 
tions. Many  writers  attempt  to  classify  these  different  relations 
and  lay  down  rules  as  to  the  degrees  of  participation  in  international 
life  defined  by  each  relation. ^^  This,  it  is  apprehended,  is  unsound, 
as  the  names  of  the  different  relations  are  indiscriminately  used  and 
different  aspects  appear  tmder  what  is  designated  by  the  same  name. 
The  conventional  classification  is  into  suzerain  states,  vassal  states, 
half-sovereign  states,  protected  states,  international  protectorates.^' 


without  the  consent  of  congress  .  .  . 
enter  into  any  agreement  or  compact 
with  another  state  or  with  a  foreign 
power,  or  engage  in  war  unless  actually 
invaded  or  in  such  imminent  danger  as 
will  not  admit  of  delay."  There  was  a 
difference  of  opinion  as  to  the  status  of 
the  former  South  African  Republic, 

1  Oppenheim,  Int.  L.,  2  ed.  (1912)  181, 
Great  Britain  contending  that  it  was 
not  independent,  and  the  South 
Africui  Republic  contending  that  it 
was.  See  1  Oppenheim,  Int.  L.,  (1912) 
181,  where  he  expresses  the  opinion 
that  Cuba  is  independent,  and,  on  182, 
that  Panama  is  not  an  American 
protectorate. 

"Futility  of  attempts  at  classifica- 
tion pointed  out  by  Manning,  Int.  L., 

2  ed.  Amos.  (1875)  95.  Nature  of 
relation  between  independent  and  de- 
pendent states  of  more  importance  than 
extent  of  its  dependence;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  71.  The  unsatis- 
factory nature  of  the  current  terms 
apprehended  by  Lawrence,  Int.  Law, 
5  ed.  (1913)  63  et  seq.,  who,  however 
only  adds  fresh  confusion  by  pro- 
pounding the  term  "client  states"  as 
applicable  to  those  which  are  in  fact 
dependent.  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)   19,  says  that  an 


independent  state  may  separate  itself 
from  the  independent  community  of 
which  it  has  been  a  member  and  delcare 
itself  an  independent  state,  which 
requires  no  recognition  so  long  as  it 
abstains  from  international  intercourse. 
He  cites  no  instance.  The  situation  is 
believed  to  be  practically  impossible. 
See  Ibid.  22-46  for  a  discussion  of 
dependent  states,  some  of  which  he 
calls  protected  independent  states. 

**  "Vassal  and  suzerain  states"  term 
borrowed  from  feudalism.  For  ety- 
mology of,  see  1  Westlake,  Int.  L.,  2  ed. 
(1910)  220;  Hershey,  Int.  L.,  (1912) 
105,  106;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  140-144;  I  Westlake,  Int.  L., 
2  ed.  (1910)  25.  Protectorates:  Hall, 
Int.  Law,  6  ed.  (1909)  125-128;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  144- 
147;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
22,  121  et  seq.  International  Pro- 
tectorates: Hershey,  Int.  L.,  (1912) 
107,  who  (108)  distinguishes  between 
international  protectorates,  a  merely 
protected  state,  and  a  colonial  pro- 
tectorate. He  also  distinguishes  what 
he  calls  states  without  full  sovereignty 
from  what  he  calls  colonial  states. 
B.  g. — Dominion  of  Canada  or  Com- 
monwealth of  Australia,  which  latter, 
he  says,  has  no  international  position 
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There  is,  however,  a  distinction  of  importance  ^^ch  has  been 
generally  overlooked  although  sometimes  indirectly  referred  to. 
These  dependent  states  may  be  divided  into  three  ck^ses:  (1)  those 
where  the  dependent  and  independent  states  are  so  united  that  each 
actually  governs  the  same  territory  so  that  the  people  have  two 
organizations  exerting  the  power  of  the  commtmity,  a  superior  and 
inferior,  which  inferior  may  or  may  not  have  {unctions  in  international 
life.  This  is  a  federal  tmion.  (2)  Where  the  superior  state  exercises 
no  function  of  government  within  the  dependent  state  but  controls 
it  entirely  through  external  contact  with  its  organization.  (3)  Where 
the  dependent  is  completely  merged  in  the  superior  state  and  loses 
its  identity  entirely  as  a  state.^  Some  dependent  states  are  referred 
to  in  the  note.' 


whatever,  and  in  the  note  (110)  that  a 
treaty  concluded  by  Canada  with 
foreign  states  is  not  a  Canadian  treaty 
but  a  treaty  concluded  by  Great  Britain 
for  Canada.  For  a  discussion  of  the 
various  kinds  of  these  states,  see 
Hershey,  Int.  L.,  (1912)  105  et  seq.;  1 
Halleck,  Int.  L..  4  ed.  (1908)  72,  73;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  140- 
147;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  22-46.  Lawrence,  Int.  Law,  5  ed. 
(1913)  1 67  et  seq.,  discusses  the  relation 
between  independent  and  dependent 
states  under  the  heading  of  the  different 
degrees  of  power  possessed  by  the 
independent  states  over  the  territory 
of  the  dependent  state,  which  is 
entirely  aside  from  the  question  of  the 
international  functions  of  the  depend- 
ent state.  Westlake,  Int.  L.,  2  ed. 
(1910)  Vol.  1,  37,  properly  points  out 
the  disproportionate  amount  of  space 
given  by  the  writers  to  the  different 
kinds  of  tmions.  Oppenheim,  Int.  L., 
2  ed.  (1912)  Vol.  1,  133  however, 
disagrees,  and  says  many  important 
questions  are  connected  with  the  ques- 
tion, which  is  true.  But  the  important 
question  is  of  the  international  ftmction 
of  the  dependent  state  upon  which  no 
light  is  shed  by  an  elaborate  classifica- 
tion of  different  kinds  of  relations. 


1 1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
139.  Difficulties  will  arise  as  to  inter- 
national aspect  as  between  independent 
states  and  dependent  states  and  third 
states.  Sometimes  as  in  the  United 
States  of  America,  international  activ- 
ity in  certain  aspects  is  not  prohibited 
by  the  federal  constitution  but  the 
federal  government  is  not  vested  with 
complete  municipal  control  co-exten- 
sive with  its  international  aspect. 
See  (458,  post.  Lawrence,  Int.  Law, 
5  ed.  (1913)  68,  designates  a  confeder- 
acy as  a  part  sovereign  state.  His 
remarks  are  ambiguous  as  the  member 
states  of  the  confederation  are  depend- 
ent but  it  is  difficult  to  see  how  the 
confederation  is  anything  but  inde- 
pendent. See  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed..  Part  1,  VIII, 
4,  5,  6,  as  to  the  different  relations 
between  the  Roman  Empire  and  de- 
pendent states.  See  Hershey,  Int.  L., 
(1912)  106;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  24,  as  to  member 
states  of  the  Holy  Roman  Empire. 
See  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed..  Part  II,  II,  as  to  relation 
between  princes,  superiors  and  inferiors. 

'  The  following  are  instances  of 
dependent  states:  Abysiinia,  1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  16,  145,  147. 
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American  Indiaiia  were  under  the  pro- 
tection and  care  of  the  United  States 
of  America,  and  although  at  various 
times  recognized  by  the  latter  as  inde- 
pendent states,  never  seem  to  have  had 
any  status  in  international  life.  Neither 
international  nor  colonial  protector- 
ates, but  in  a  sense  protectorates,  and 
in  a  class  by  themselves;  'l  Halleck, 
Int.  L.,  4  ed.  (1908)  81n»,  82,  83;  Her- 
shey,  Int.  L.,  (1912)  I09n«;  1  Moore. 
Dig.  of  Int.  L.,  (1906)  30-39;  Wheaton, 
Elements,  Dana's  ed.  (1866)  58-60; 
"  Indians  and  the  Law,'*  Austin  Abbott, 
2  Harv.  L.  Rev.  167  et  seq.  Andorra, 
Republic  of,  is  under  the  joint  protec- 
torate of  Prance  and  Spain;  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  146;  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  44; 
not  even  a  state,  according  to  Hershey, 
Int.  L.,  (1912)  109n'^  Annam,  Prench 
protectorate  over;    Hershey,  Int.  L., 

(1912)  107.  Barbary  States,  Turkey; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
57.  Cambodia,  Prance;  Hershey,  Int. 
L.,  (1912)  107.  Cracow,  former  free 
city  of,  imder  protection  of  Russia, 
Austria  and  Prussia,  by  Congress  of 
Vienna;  Twiss,  L.  of  Nations,  Peace, 
2  ed.  (1884)  37-43;  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  53;  Historical 
protectorate,  according  to  Hershey, 
Int.  L.,  (1912)  107n*«.  Crete,  a  vassal 
autonomous  state  under  the  suzerainty 
of  the  Ottoman  Porte;  Hershey,  Int. 
L.,  (1912)  106n».  Cuba  and  the 
United  States  of  America.  "  The  joint 
resolution  of  Congress  respecting  rela- 
tions between  the  United  States  and 
Cuba,"  Carman  P.  Randolph,  1  C>>1. 
Law  Rev.  352.  A  protected  state, 
according  to  Hershey,  Int.  L.,  (1912) 
108n'*  but  there  are  opinions  to  the 
contrary;    Lawrence,  Int.  Law,  5  ed. 

(1913)  66.  Cuba  and  International 
Relations,  (1899)  J.  M.  Callahan. 
Confederacy  of  the  Rliine  (1806-1813), 
Prance,  Hershey,  Int.  L.,  (1912)  109. 
Cyprua,  Lawrence,    Int.   Law,  5  ed. 


(1913)  79.  Dominican  Republic,*  pro- 
tectorate of  United  States  of  America, 

1  Moore,  Dig.  of  Int.  L.,  (1906)  279.. 
Egypt  was  formerly  a  tributary  state 
under  suzerainty  of  the  Ottoman 
Porte,  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  142,  but  in  fact  the  country  was 
occupied  and  its  affairs  practically 
administered  by  Oreat  Britain.  Dec. 
8,  1914,  Great  Britain  proclaimed 
British  protectorate.  The  Khedive  of 
Egypt,  Albas  M.  Pasha,  was  deposed, 
and  Prince  Huzzlein  Kamel  Pasha,  last 
living  prince  of  the  family  of  Moham- 
med, was  made  Khedive  of  Egypt.  See 
table  of  international  persons,  and 
Wheaton,  Elements,  Dana's  ed.  (1866) 
56.  Vassal  state,  according  to  Hershey, 
Int.  L.,  (1912)  106n»,  and  on  107  he 
says  it  is  an  international  protectorate 
since  Pranco-British  agreement  of  1904; 
Federated  Malay  States  since  1847 
under  protection  of  Great  Britain  "as 
a  relation  of  international  law,"  what- 
ever that  means;    1  Westlake,  Int.  L., 

2  ed.  (1910)83.  Ionian  Islands,  United 
Republic  of  Great  Britain  exercised  a 
protectorate  over  from  1815  to  1863, 
when  they  were  united  to  Greece; 
Walker,  Man.  Int.  L.,  (1895)  15; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
53,  54,  55.  An  historical  protectorate 
according  to  Hershey,  Int.  L.,  (191'2) 
107n**.  See  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  33;  1  Phillimore, 
Int.  L.,  3  ed.   (1879-1888)   101-111; 

1  Westlake,  Int.  L.,  2  ed.  (1910)  23. 
India.  The  princes  of  the  native 
states  have  been  described  as  vassal 
states  of  Great  Britain.  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  27;  are 
protectorates  but  not  international  pro- 
tectorates or  colonial  protectorates.  In 
class  by  themselves.  Hershey,  Int.  L., 
(1912)  110,  111.    1  Oppenheim,  Int.  L., 

2  ed.  (1912)  142.  "The  Native  States 
of  India,"  (1910)  Sir  William  Lee- 
Warner.  See  7  Amer.  J.  Int.  Law,  676. 
Jahore,  state  of,  in  Malay  Peninsula. 
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Great  Britain  exercises  protectorate 
over,  assumed  by  treaty  of  December 
11,  1885;  1  Westlake,  Int.  L.,  2  ed. 
(1910)  83.  Khanates  of  Khiva  and 
Bokhara — ^Russia;  Hershey,  Int.  L., 
(1912)  108.  Korea— Japan;  Hershey, 
Int.  L.,  (1912)  108;  Lawrence,  Int. 
Law,  5  ed.  (1913)  67.  Kniphausen, 
Lordship  of,  in  North  Germany,  which 
exercised  independent  jurisdiction  over 
and  had  a  flag  of  its  own  under  the 
protection  of  the  German  Confedera- 
tion and  the  suzerainty  of  Oldenburg; 
1  PhilliAiore.  Int.  L.,  3  ed.  (1879-1888) 
100;  for  full  discussion  of  see  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  30. 
Merged  in  1854  in  Oldenburg;  1  Op- 
penheim,  Int.  L.,  2  ed.  (1912)  143. 
Madagascar — Prance  formerly  exer- 
cised protectorate  over,  and  by  law  of 
August  6,  1896  declared  it  a  French 
colony.  Hershey,  Int.  L.,  (1912) 
107n»;  1  Westlake,Int.  L.,2ed.  (1910) 
84.  Marshall  Archipelago — Germany; 
(August  1,  1914);  Hershey,  Int.  L., 
(1912)  108.  Moldavia,  Wallachia  and 
Servia  were  under  the  suzerainty  of 
the  Ottoman  Porte;  1  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  100;  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  55.  Monacco 
was  under  the  protectorate  of  Florence, 
Spain,  until  1693;  Savoy,  France,  until 
1815,  and  Sardinia  since.  Italy  has 
never  exercised  the  protectorate;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  146; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  28;  Wheaton,  Elements,  Dana's 
ed.  (1866)  56;  Now  wholly  unprotec- 
ted; Hershey,  Int.  L,,  (1912)  109n» 
Montenegro — Turkey;  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  56.  Morocco 
— ^France;  Hershey,  Int.  L.,  (1912)  107. 
"TJie  New  Moroccan  Protectorate," 
Norman  Dwight  Harris,  7  Amer.  J.  Int. 
Law,  245.  New  Guinea — Germany, 
(August  1,  1914);  Hershey,  Int.  L., 
(1912)  108.  North  Borneo— "Great 
Britain  has  assumed  a  protectorate  on 
North  Borneo,  over  the  State  of  Sara- 


wak, the  Sultanate  of  Brunei,  and  the 
Territories  of  the  North  Borneo  Com- 
pany, in  doing  which  she  had  gratui- 
tously embarrassed  herself  by  expressly 
recognizing  their  independence,  and  by 
specific  limitations  upon  her  own  free- 
dom of  action,  which,  especially  in  the 
case  of  Bnmei,  are  exceeding]^  likely 
to  lead  to  difficulty  with  foreigners;" 
Hall,  Int.  Law  6  ed.  (1909)  128n.i  Jq. 
tematiooal  Protectorate;  Hershey,  Int. 
L.,  (1912)  107.  Poliiza,  RepabUc  of,  in 
Dalmatia  under  protectorate  of  Austria ; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
56.  Porto  Rico  and  the  United  States  of 
America.  "  The  Relations  between  the 
United  States  and  Porto  Rico,"  Pedro 
Cap6-Rodrlgue2,  9  Amer.  J.  Int.  Law, 
883;  10  Amer.  J.  Int.  Law,  65,  312. 
Panama.  A  protected  State  according 
to  Hershey,  Int.  L.,  (1912)  108n"; 
For  text  of  convention  between  United 
States  and  Panama  see  3  American  J. 
Int.  L.,  Supp.  130  et  seq.  San  Marino 
Republic  enjoyed  protection  of  the 
Pope  under  formal  treaty  from  17th 
century  to  1862.  In  1862  taken  under 
the  exclusive  protective  friendship  of 
Italy.  Has  charg^  d'affaires  at  Paris, 
and  consuls  in  Italy,  Prance  and  Aus- 
tria; Hershey,  Int.  L.,  (1912)  108, 
109n'^;  Lawrence,  Int.  Law,  5  ed. 
(1913)  77;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  146;  1  Westlake,  Int.  L.,  2  ed. 
(1910)  23.  Sonth  AMca  Republic  or 
Transvaal  formerly  under  Great  Britain 
(1881-1902):  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  142;  Hershey,  Int.  L., 
(1912)  1  Odn**,  says  was  a  historical  pro- 
tectorate. Tunis  and  its  Bey  and 
France,  a  protectorate;  Hershey,  Int. 
L.,  (1912)  107;  5  Moore,  Dig.  of  Int. 
L.,  (1906)  402.  Togo,  King  of— Ger- 
many: (August  1,  1914)  Hershey,  Int. 
L.,  (1912)  107.  ZanzibaTiSultanateof— 
Great  Britain  protectorate;  Hershey, 
Int.  L..  (1912)  107;  5  Moore,  Dig.  of 
Int.,  L.,  (1906)  869. 
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Neutralized  States. 


§53 


{S3.  A  neutralized  state  is  an  independent  state  which  by  agree- 
ment, signified  by  a  treaty  between  itself  and  other  states,  is  deprived 
toagreaterorlessextent  of  the  function  of  making  war,  and  therefore 
relegated  to  a  greater  or  less  position  of  neutrality  in  any  existing 
war  between  the  other  states  parties  to  the  treaty.*  The  principal 
neutralized  states  are  referred  to  in  the  note.^  A  state  not  a  party 
to  the  treaty  is  not  bound  by  it  to  observe  the  neutrality  of  sudi  a 
state,  but  the  terms  of  the  treaty  may  impose  on  the  state  neutralized 


*A  neutralized  state  is  to  be  dis- 
tinguished from  the  neutralization  of  a 
particular  territory,  as,  for  instance,  the 
Suez  Canal,  Straits  of  Magellan;  for  a 
discussion  of  which  see  §669,  post.  See 
discussion  by  the  American  Society  of 
International  Law,  1 1th  Annual  Meet- 
ing proceedings,  1917,  pp.  125-144. 
"The  Neutralization  of  States  in  the 
Scheme  of  International  Organization." 
"The  Neutrality  of  Hondiiras  and  the 
Question  of  the  Gulf  of  Ponseca," 
Salvador  Rodrlgues  Gonzdles,  10  Amer. 
J.  Int.  Law,  509  et  seq.  "  Neutraliza- 
tion and  Equal  Terms,"  Crammond 
Kennedy,  7  Amer.  J.  Int.  Law,  27  et 
seq.  "Autonomous  Neutralization," 
Stewart  MacMaster  Robinson,  11 
Amer.  J.  Int.  Law  607  et  seq.  "Some 
Effects  of  Neutralization,"  Cyrus  P. 
Wicker,  5  Amer.  J.  Int.  Law  396  et  seq. 
"Neutralization,"  Erving  Winslow,  2 
Amer.  J.  Int.  Law  366  et  seq.  Woolsey, 
Int.  L.,  6  ed.  (1897)  268;  1  Westlake, 
Int.  L.,  2  ed.  (1910)  29.  "  A  neutralized 
State  is  a  State  whose  independence  and 
integrity  are  for  all  the  future  guaran- 
teed by  an  international  convention  of 
the  Powers,  imder  the  condition  that 
such  State  binds  itself  never  to  take  up 
arms  against  any  other  State  except  for 
defense  against  attack,  and  never  to 
enter  into  such  international  obliga- 
tions as  could  indirectly  drag  it  into 
war;"  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  147,  148.  "Neutralized  States 
are  those  whose  neutrality,  independ- 


ence or  territorial  integrity  are  perma- 
nently guaranteed  by  an  international 
agreement  of  the  Great  Powers  on 
condition  that  they  agree  never  to  go 
to  war  except  in  case  of  attack,  and 
never  to  assume  international  obliga- 
tions (as  e.  g.  enter  into  a  treaty  of 
alliance  or  guarantee)  which  might  lead 
them  into  hostilities;"  Hershey,  Int. 
L.,  (1912)  111. 

^Belgimn  neutralized  by  Treaty  of 
London  of  Nov.  15,  1831,  and  April  19, 
1839,  Art.  7.  3  American  J.  Int.  L., 
Supp.  108;  1  Moore,  Dig.  of  Int.  L., 
(1906)  26;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  152.  "The  NeutraUty  of  Bel- 
gium." Alexander  Puehr,  (1915.)  "Bel- 
gium Neutral  and  Loyal,"  Emile  Wax- 
weiler,  (1915.)  Hershey,  Int.  L.,  (1912) 
lim**;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
37  et  seq.  "Belgium  and  the  Great 
Powers:  Her  Neutrality  Explained 
and  Vindicated;"  (1916)  Emile  Wax- 
weiler.  Congo  Free  State,  Former, 
Hershey,  Int.  L.,  (1912)  I13n;  1  Moore, 
Dig.  of  Int.  L.,  (1906)  27;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  153;  I  Westlake, 
Int.  L.,  2  ed.  (1910)  30.  Corfu  and 
Pazso,  Islands  of;  Hershey,  Int.  L., 
( 1 912)  1 1 2n.  "By  the  treaty  of  March 
29,  1864,  Art.  2,  'the  cotuts  of  Great 
Britain,  Prance  and  Russia,  in  their 
character  of  guaranteeing  powers  of 
Greece,  declare,  with  the  assent  of  the 
courts  of  Austria  and  Prussia,  that  the 
islands  of  Corfu  and  Paxso,  as  well  as 
their  dependencies,  shall  after  their 
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Neutralized  States 


an  obligation  of  neutrality  with  respect  to  states  outside  the  treaty.* 
It  seems  to  follow  that  a  neutralized  state  is  impliedly  inhibited  from 
entering  into  any  treaty  or  course  of  action  necessary  or  likely  to 
involve  it  in  a  war  in  violation  of  the  terms  of  the  agreement  of  the 
treaty  of  neutrality.  • 


union  to  the  Hellenic  Kingdom  enjoy 
the  advantages  of  perpetual  neutrality. 
His  Majesty  the  King  of  the  Hellenes 
engages  on  his  part  to  maintain  such 
neutrality;'"  1  Moore,  Dig.  of  Int.  L., 
(1906)  26.  Cracow,  Former  Republic 
of,  neutralized  by  act  of  Congress  of 
Vienna  of  1815;  Halleck,  Int.  L.,  4  ed. 
(1908)  Vol.  1,  72,  says  sovereignty  of 
was  not  impaired;  Hershey,  Int.  L., 
(1912)  113n«;  Wheaton,  Elements, 
Dana's  ed.  (1866)  53.  Ionian  Islaiids, 
United  States  of,  Constituted  by  Con- 
vention of  Paris  of  Nov.  5,  1815, 
between  Austria,  Great  Britain,  Prussia 
and  Russia.  For  some  of  the  provisions, 
see  Wheaton,  Elements,  Dana's  ed. 
(1866)  53,  54;  3  American  J.  Int.  L., 
Supp  117.  •  Luzembufg  neutralized  by 
the  Treaty  of  London  of  May  11,  1867; 
3  American  J.  Int.  L.,  Supp.  118; 
Hershey.  Int.  L.,  (1912)  11  In";  1 
Moore,  Dig.  of  Int.  L.,  (1906)  26;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  152. 
Malta,  Attempt  to  neutralize  by  Treaty 
of  Amiens,  Art.  10,  between  Great 
Britain  and  France,  1801-1802,  but 
failed  of  execution.  Said  to  be  first 
case  of  attempted  permanent  neutrali- 
zation; Hershey,  Int.  L.,  (1912)  113n«*. 
Norway  perhaps  neutralized  in  1907; 
Hershey,  Int.  L.,  (1912)  113n". 
Samoan  Islands,  1  Moore,  Dig.  of  Int. 
L.,  (1906)  27.  W.  S.  Penfield,  7  Amer. 
J.  Int.  Law,  767.  Savoy,  portion  of. 
Treaty  of  Vienna  of  1815;  Hershey, 
Int.  L.,  (1912)  llln«*.  Switzerland 
neutralized  by  Art.  84  of  the  Act  of 
Congress  of  Vienna  of  1815;  1  Moore, 
Dig.  of  Int.  L.,  (1906)  26;    1  Oppen- 


heim, Int.  L.,  2  ed.  (1912)  151;  For 
text  of  the  supplementary  convention 
of  Nov.  20,  1815,  between  Austria, 
France,  Great  Britain,  Prussia  and 
Russia,  see  3  American  J.  Int.  L.,  Supp. 
106.  "The  Maintenance  of  Swiss 
Neutrality  in  Present  War,"  65  Univ. 
of  Pa.  L.  Rev.  315etseq.;  "The Neu- 
trality of  Switzerland,"  12  Amer.  J.  Int. 
Law  241,  et  seq.,  462  et  esq., 780  etseq., 
Gordon  E.  Sherman.  For  comments  on 
the  distinction  between  the  terms  of  the 
guarantees  of  neutrality  of  Belgium, 
Switzerland  and  Luxemburg,  see  Her- 
shey, Int.  L.,  (1912)  llln";  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  28. 

*  "  If  all  the  Great  Powers  do  not  take 
part  in  the  treaty,  those  which  do  not 
take  part  in  it  must  at  least  give  their 
tacit  consent  by  taking  up  an  attitude 
which  shows  that  they  agree  to  the 
neutrality  although  they  do  not  guar- 
antee it;"  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  148.  The  learned  professor 
cites  no  authority  for  the  statement, 
and  it  is  difficult  to  find  any  such  obli- 
gation resting  upon  powers  not  a  party 
as  the  neutrality  of  such  a  state  may 
be  violated  without  such  a  third  power 
being  in  any  way  concerned. 

*  As  to  neutralized  state  entering  into 
a  treaty  of  guarantee,  see  (347,  post,  or 
ceding  territory,  see  (249,  post.  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  Vol  1,  149, 
says  neutralized  states  cannot  cede 
territory  or  acquire  without  consent  of 
the  powers,  and  cannot  conclude  trea- 
ties of  alliance  or  guarantee.  This 
statement  is  believed  to  be  too  broad. 
1  Westlake,  Int.  L.,  2  ed.  (1910)  28. 
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The  Govemment  of  a  State. 


Preliminary  AND  Dbpinition. 


§54«  The  government  of  a  state  is  the  political  organization 
which  eacerdses  the  power  of  the  state/  but  the  word  is  sometimes 
used  in  popular  parlence  to  denote  the  party  having  control  of  that 
organization.  The  government  is  the  organ  through  which  the 
state  preserves  its  contact  with  other  states  and  participates  in 
intemational  life.  Many  writers,  however,  discuss  the  forms  of 
government  of  a  state  as  a  form  of  the  state  under  the  influence  of 
the  use  of  the  word  state  as  referring  to  the  government  of  the  state, 
and.  failing  to  distinguish  between  a  state  and  its  government.* 

Distinction  Between  a  State  and  its  Government. 

(55.  The  power  of  the  state  will  be  exerted  through  some  form 
of  political  organization,  and  that  political  organization  may,  from 
time  to  time,  be  in  the  hands  of  different  individuals.*  Tliere  is, 
therefore,  a  complete  distinction  between  the  state  as  a  whole  and  its 
government  and  the  governors,  the  identity  of  which  is  determined 
solely  by  mtmidpal  law.  Each  independent  state  must  determine 
for  itself  what  political  organization  to  recognize  and  deal  with  in 
each  particular  case.  This  is  a  question  of  fact  and  no  rule  can  be 
laid  down.  Generally,  there  is  no  difficulty  and  it  is  only  in  the  case 
of  a  revolution  or  disorder  in  a  community  in  a  backward  state  of 
civilization  that  the  question  arises.  The  state  consists  of  the  body 
of  men  exercising  its  power,  and  the  government  is  the  organ  through 
which  that  power  is  exercised.  To  be  accurate,  we  should  therefore 
discuss  intemational  law  in  terms  of  government  of  the  states,  and 
say  that  the  conduct  of  the  government  of  independent  states  is 
determined  by  external  factors  of  intemational  life.  This,  however, 
is  too  cumbersome  a  phrase,  and  the  meaning  of  the  word  "state"^ 

'The  government  of  a  state  is  a  *A  state  does  not  enjoy  any   (so 

matter  entirely  of  municipal  law,  some-  called)  rights  because  of  its  peculiar 

times  dlassified  under  right  of  inde-  internal    organization,    and    changes 

pendence;  Wheaton,  Elements,  Dana's  therein  are  of  no  international  eflfect. 

ed.  (1866)  122  et  seq.;   Zouche,  L.  of  Twiss,   L.  of  Nations,   Peace,   2  ed. 

Nations  (1650)  Carnegie  ed.,  Part  I,  (1884)  20,  21. 

II,  1  et  seq.  ^^  See  (42,  ante,  on  definition  of  a 

'Hershey,  Int.  L.,  (1912)  10  et  seq.  state. 
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Forms  of  Government 


as  used  in  this  connection  is  perhaps  stiffidently  dear,  although  not 
altogether  free  from  ambiguity  to  warrant  its  use  in  deference  to 
established  usage.^^ 

Forms  op  State  Government. 

{56.  These  state  governments  appear  in  several  different  forms, 
which  will  be  referred  to  in  passing  but  which  are  of  subordinate 
importance."  There  is,  however,  the  distinction  between  the  per- 
sonal unlimited  government  of  an  autocrat  and  the  case  of  a  limited 
government  in  which'  the  people  have  a  representation,  a  distinction 
which  will  be  frequently  referred  to  and  has  in  fact  had  an  important 
influence  upon  international  relations.  Where  the  state  has  a  single 
political  organization  throughout  its  extent  there  is  a  simple  form  of 
government,  or  as  it  is  usually  expressed,  a  simple  state."  Where 
there  are  several  states,  each  with^  distinct  government  and  united 


'*  It  is  not  always  easy  to  determine 
when  to  depart  from  established  usage 
and  it  is  only  desirable  to  do  so  in  the 
interest  of  clear  thinking.  Sometimes 
a  word  can  easily  be  discarded,  as 
sovereignty  (see  (48,  ante)  and  another 
word  substituted  which  is  clear.  It  is 
objectionable  to  coin  new  words  as  the 
legal  profession  is  very  conservative 
and  accepts  new  ideas  with  difficulty, 
and  all  such  must  be  couched  in  some 
familiar  phraseology  in  order  that  they 
may  slowly  filter  into  the  hardened 
casing  of  the  legal  mind.  Even  then  it 
takes  a  long  while  for  them  to  have  any 
effect. 

**  Lawrence,  Int.  Law,  5  ed.  (1913) 
59.  Some  writers  regard  the  form  as 
of  considerable  importance  (B.  g.  1 
Lorimer,  Inst.  (1883-4)  162  et  seq.) 
apparently  on  the  theory  that  the  form 
of  the  government  largely  determines 
the  international  conduct  of  the  state. 
It  is  more  accurate,  however,  to  say, 
that  the  government  is  a  product  of 
the  state  life;  Ibid  162  et  seq. 
expresses  the  opinion  that  certain  gov- 
ernments are  excluded  from  recognition 


on  the  grotmd  that  the  form  of  interna 
government  under  which  they  live 
incapacitates  them  from  expressing  or 
realizing  reciprocating  will,  that  is, 
personal  governments.  Vattel,  (1758) 
Chitty's  Trans.  Book  I.  (3.  Twiss,  L. 
of  Nations,  Peace,  2  ed.  (1884)  16,  17, 
says  forms  of  government  immaterial 
but  that  change  in  continuity  of  state 
government  is  of  importance  in  inter- 
national relations,  that  in  absolute 
monarchies  the  relations  are  considered 
as  maintained  de  jure  between  the  two 
crowns.  For  reference  to  forms  of 
government,  see  Hall,  Int.  Law  6  ed. 
( 1 909)  23  et  seq. ;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  49  et  seq.;  Wheaton, 
Elements,  Dana*s  ed.  (1866)  65  et  seq.; 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed..  Part  I.  VII.  1-4  and  II  et  seq. 
The  government  should  be  discussed 
separately,  and  it  is  misleading,  as 
Oppenheim,  Int.  L.,  2  ed.  (1912)  Vol.  1, 
132  et  seq.  does,  to  discuss  the  govern- 
ment as  affecting  the  peisoiiality  of  an 
independent  state. 

"  E.   g. — France,   Belgium,  Russia, 
&c. 
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by  some  relation,  there  is  a  oomposite  government  or  state.  ^^  A 
personal  union  exists  where  there  are  two  monarchies,  and  the  same 
individtial  occupies  the  throne  of  each  in  which  case  the  separate 
identity  of  each  state  remains  in  its  international  aspect  entirely  as 
if  the  same  person  did  not  occupy  the  thrones.^*  The  term  ''real 
imion"  is  usually  confined  to  monarchies  and  is  used  where  the 
governments  are  so  combined  that  they  exercise  joint  international 


^*  All  confederacies  and  federal  unions 
are  composite  states.  Close  confedera- 
tion and  loose  confederation.  Halleck, 
Int.  L..  4  ed;  (1908)  Vol.  I.  77;  and 
Wheaton,  Elements,  Dana's  ed.  (1866) 
65,  distinguish  confederated  states 
and  composite  states,  by  latter  term 
apparently  meaning  a  federal  union. 
"A  composite  International  Person  is  • 
in  existence  when  two  or  more  Sov- 
ereign States  are  linked  together  in  such 
a  way  that' they  take  up  their  position 
within  the  Family  of  Nations  either 
exclusively  or  at  least  to  a  great  extent 
as  one  international  person,"  and  are 
of  two  kinds:  real  unions  and  feder- 
ated states;  1  Oppenheim,  Int.  L.,  2 
ed.  (1912)  133. 

"•Personal  unions  were  formerly  of 
frequent  occurrence  but  none  are  in 
existence  at  the  present  time  (1919). 
The  following  have  occurred:  1386 — 
Duke  Jagello  was  elected  King  of 
Poland  thereby  forming  personal  imion 
with  Lithuania.  1519-1558 — Spain 
and  the  Empire  during  the  reign  of 
Charles  V.  Prussia  and  Neufchatel 
down  to  1857.  Saxony  and  Poland, 
1697-1763.  Schlesweig-Holstein  and 
Denmark,  1773-1863.  England  and 
Scotland,  1603-1707.  Great  Britain 
and  Hanover,  1714-1837.  Nether- 
lands and  Luxemburg,  1815-1890. 
Belgium  and  Congo  Free  State,  1885- 
1 908.  ' '  A  personal  union  is  in  existence 
when  two  Sovereign  States  and  sepa- 
rate International  Persons  are  linked 
together  through  the  accidental  fact 
that  they  have  the  same  individual  as 


monarch;"  1  Oppenheim,  Int.  L.,  2 
ed.  (1912)  133.  See  Twiss,  L.  of 
Nations,  Peac^,  (2  ed.  1884)  48  et  seq.; 
Wheatcn,  Elements,  Dana's  ed.  (1866) 
60, 6 1 .  By  the  treaty  between  Denmark, 
Prance,  Great  Britain  and  Russia,  signed 
at  London,  July  13,  1863,  for  the 
accession  of  George  I.  to  the  throne  of 
Greece,  it  is  expressly  declared  (Art. 
IV.)  that  in  no  case  shall  the  crowns  of 
Greece  and  Denmark  be  united  on  the 
same  head.  A  similar  declaration  was 
made  in  the  Peace  of  the  Pyrenees,  of 
November  7,  1659,  and  the  treaty  of 
Utrecht  ( 17 13),  in  regard  to  the  crowns 
of  France  and  Spain;  1  Moore,  Dig.  of 
Int.  L.,  (1906)  22.  The  constitution  of 
Brazil  provided  that  its  crown  should 
never  be  on  the  same  head  as  that  of 
Portugal.  Marriage  between  reigning 
sovereigns  did  not  always  result  in 
permanent  incorporation  of  territories, 
as  for  instance,  Philip  of  Spain  and 
Mary  of  England;  Francis  II.  of 
France  and  Mary  of  Scotland;  William 
of  Orange  and  Mary  of  England;  1 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
384.  Thus,  if  one  state  of  the  personal 
union  is  engaged  in  war,  it  does  not 
necessarily  involve  the  other;  Vattel, 
(1758)  Chitty's  Trans.  Book  I.  {9. 
1603 — ^James  VI.  of  Scotland,  at  peace 
with  Spain,  succeeded  to  the  British 
crown  on  the  death  of  Elizabeth, 
England  being  at  war  with  Spain. 
James  had  friendly  relations  with 
Ferdinand  and  Isabella,  r^ents  of  the 
Netherlands,  before  peace  between 
England  and  Spain  in  1604. 
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functions.'  A  confederacy  is  where  the  governments  of  several  states 
combine  and  form  a  central  government  for  the  discharge  of  certain 
functions  of  government  and  international  relations.  The  character- 
istic of  a  confederacy  is  that  the  government  rests  on  the  states  only 
and  has  no  relation  whatever  to  the  people  composing  the  states, 
and  its  acts  affect  only  the  particular  states  and  not  the  individual 
members.*  A  federal  union  is  a  government  brought  about  by  the 
union  of  several  independent  states,  but  has  the  distinguishing 


*  Real  Unions. — E.g. — United  King- 
dom of  Great  Britain  and  Ireland,  1707 
-1919.  Lawrence,  Int.  Law,  5  ed. 
(1913)  59,  60,  distinguishes  Great 
Britain  and  Ireland  since  1700  as  an 
incorporate  union.  Sweden  and  Nor- 
way probably  constituted  a  real  union 
in  1814,  1  Westlake,  Int.  L.,  2  ed. 
(1910)  35,  although  many  writers  hold 
a  contrary  opinion.  The  union  was 
peacefully  dissolved  by  treaty  of  Karl- 
sUdt  of  October  26,  1905.  The  inde- 
pendence and  integrity  of  Norway, 
which  became  a  separate  kingdom,  was 
guaranteed  by  Great  Britain,  Prance, 
Germany  and  Russia  by  treaty  of 
Christiana  of  November  2,  1907;  1 
Moore,  Dig.  of  Int.  L.,  (1906)  22; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  135; 
Twiss,  L.  of  Nations,  Peace,  (2  ed. 
1884)  51  et  seq.  As  to  dissolution 
between  Norway  and  Sweden,  in  1905, 
sec  Wilson,  Int.  L.,  (1910)  28n". 
Austria  and  Hungary  became  a  real 
union  in  1723  by  pragmatic  sanction 
providing  for  succession  of  Maria 
Theresa  to  both  thrones.  There  is  a 
difference  of  opinion  whether  the  union 
before  that  date  was  real  or  personal. 
Wheaton,  Elements,  Dana's  ed.  (1866) 
6  In**.  In  1849  Hrmgary  was  united  to 
Austria.  In  1867  Hungary  became  a 
separate  state  and  the  real  tmion  was 
re-established;  1  Oppenheim,  Int.  L., 
2ed.(1912)134-I35.  Saxe-C^oburg and 
Saxe-Gotha  in  the  German  Empire  are 
real  unions,  according  to  Oppenheim, 
Int.   L.,   2  ed.   (1912)   Vol    1.    134n«. 


Denied,  see  Hershey,  Int.  L.,  (1912) 
103n>*.  Halleck,  Int.  L.,  4  ed.  (1908) 
Vol.  1,  76-77,  draws  a  distinction  be- 
tween a  real  and  an  incorporate  tmion 
which  he  does  not  make  c!ear,  and 
which  seems  immaterial  from  any  point 
of  view.  "A  Real  Union  is  in  existence 
when  two  Sovereign  States  are  by  an 
international  treaty  recognized  by 
other  Powers,  linked  together  forever 
under  the  same  monarch  so  that  they 
make  one  and  the  same  International 
Person;"  I  Oppenheim,  Int.  L.,  2  ed. 
(1912)  134.  The  union  is  not  itself  a 
state  but  a  union  of  two  states,  which 
make  one  composite  international 
person.  As  to  the  nature  of  the  tmion 
between  Rtissia  and  Poland  established 
by  the  Congress  of  Vienna,  see  Wheaton, 
Elements,  Dana's  ed.  (1866)  63,  64. 

*  Confederacies  of  which  none  are  in 
existence  at  the  present  time  (1919). — 
The  following  examples  have  occtured: 
Greek  Confederation.  The  empire  as 
constituted  by  the  Peace  of  Westphalia 
in  1648  and  Germany  from  1815- 
1866;  Wheaton,  Elements,  Dana's  ed. 
(1866)  65-77.  The  confederation  was 
formed  in  1815,  but  it  was  not  finally 
organized  until  the  signature  of  the 
Schluss  Act  in  1820.  See  the  Federal 
Act  in  De  Martens  Nouv.  Rec.  II,  353, 
and  the  Schluss  Act,  Id.  V,  466;  Hall, 
Int.  Law  6  ed.  (1909)  26n^  United 
Provinces  of  the  Netherlands,  1580- 
1795.  United  (Confederate  States  of 
America,  1778-1787.  Switzerland, 
1291-1798,  and  1815-1848;   Wheaton, 
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diaracteristic  that  the  federal  government  rests  not  only  upon  the 
states  but  also  upon  the  people  who  are  members  of  those  states, 
and  its  laws  bind  the  individual  members  of  the  dependent  states 
Bpeat  from  those  of  the  dependent  states  themselves.* 


De  Facto  Government, 

{57.  All  governments  which  eidst  are  de  facto  in  the  sense  that 
they  are  existing  governments.^  Some  may  be  unlawful,  according 
to  municipal  law,  and,  in  such  cases,  there  is  a  possible  government 
lawful  according  to  municipal  law  which  should  exist  in  that  par- 
ticular instance,  but  which  does  not  so  exist.  The  term  "de  facto" 
seems  to  be  applied  to  the  government  existing  in  such  a  case  as 
describing  it  as  an  existing  government,  in  opposition  to  that  which 
ought  to  exist  but  which  does  not.  The  independent  states  of  the 
world  must  necessarily  deal  with  the  government  which  exists  in 
fact  because  it  is  the  only  political  organization  of  the  state  which 
can  participate  in  international  intercourse.  A  de  facto  government 
is  the  government  whidb  exists  in  fact.  It  is  one  which  is  really 
existing,  and  there  is  a  certain  confusion  in  thought  in  using  the 


Elements,  Dana's  ed.  (1866)  83-88. 
Confederation  of  the  Rhine  (Rhein- 
bund),  1806-1813.  Major  Republic 
of  Central  America  composed  of 
Honduras,  Nicaragua,  and  San 
Salvador,  1895-1898.  The  Southern 
Confederacy  which  revolted  against 
the  United  States  of  America  in 
1861  never  became  a  state  in  inter- 
national life.  See  Lawrence,  Int.  Law, 
5  ed.  (1913)  68  et  seq.;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  136. 

•  There  are  a  niunber  of  federal  gov- 
ernments now  (1919)  in  existence, 
which  with  the  date  of  the  beginning 
of  such  government,  are  as  follows: 
United  Stetes  of  America  (1787), 
Switzerland  (1848),  Mexico  (1857), 
Argentina  (1860),  Brazil  (1891).  Vene- 
zuela (1893).  Canada,  Australia  and 
South  Africa  are  federated  unions 
within  the  British  Empire.  Canada 
apparently  has  some  international 
functions.  Hershey,  Int.  L.,  (1912) 
I04n>*,  says  that  they  are  not  even 


states,  as  to  which  see  §52n**,  ante. 
1  Westlake,  Int.  L.,  2  ed.  (1910)  35. 
Wilson,  Int.  L.,  (1910)  34,  says  German 
Empire  had  some  of  the  aspects  of  a 
confederacy  because  some  of  the  mem- 
ber states  had  international  functions. 
This,  however,  is  immaterial  to  the 
distinction  between  a  ooxifederacy  and 
a  federal  union.  As  to  Sardinia  absorb- 
ing Italy,  see  Hall,  Int.  Law  6  ed. 
(1909)  21n>. 

*Woolsey,  Int.  L.,  6  ed.  (1897)  40, 
says  that  international  law  knows  only 
governments  de  facto,  by  which  he 
probably  means  government  in  fact. 
"Governments  de  Facto,"  Everett  P. 
Wheeler,  5  Amer.  J.  Int.  Law,  66  et 
seq.  Halleck,  Int.  L.,  4  ed.  (1908)  Vol. 
1 , 1 65,  says  the  act  of  a  de  facto  govern- 
ment which  is  submitted  to  by  the 
great  body  of  people  and  recognized 
by  other  states  is  binding  as  the  act  of 
the  state,  and  it  is  unnecessary  to 
examine  into  the  origin,  nature  and 
limits  of  that  authority. 
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word  to  distinguish  from  a  de  jure  government,  which  is  also  an 
actual  existing  govermnent  in  n:iany  cases.  The  phrase  was  probably 
originally  used  to  distinguish  the  government  which  is  actually  exists 
ing,  although  unlawfully,  from  the  lawful  government  which  is  not 
in  existence.* 

Title  of  the  Government. 

§58.  The  government  of  a  state  may  assume  such  title  as  it 
sees  fit,  which  is  a  matter  solely  of  municipal  law.  The  title,  how- 
ever, will  not  have  any  currency  in  international  life  until  it  has 
been  recognized  by  other  states,  which  recognition  is  usually  a 
matter  of  course  after  the  recognition  of  the  government.*  In 
former  days  of  personal  rule  of  kings,  titles  were  of  importance  as 
indicating  the  rank  of  the  holder,  and  anyone  desiring  to  assume  the 
title  "king'*  would  have  some  difficulty  in  having  his  claims  recog- 
nized. There  were  consequently  a  number  of  controversies  arising 
from  time  to  time  in  Europe  over  the  recognition  of  these  titles  whidi 
were  often  a  cause  of  war.  The  Pope  and  the  Emperor  each  had  the 
admitted  power  of  conferring  titles  of  royal  rank.^  The  discus- 
sion of  the  subject  belongs  to  history  and  need  not  be  further 
pursued  here.    A  few  instances  are  collected  in  the  note.* 

Different  Governments  in  the  Same  State. 

§59.  It  sometimes  happens  that  there  will  be  different  govern- 
ments, or  what  appear  to  be  different  governments,  in  the  same 


*  The  following  instances  of  de  £acto 
governments  have  occurred:  The  Com- 
monwealth in  England,  1  Moore,  Dig. 
of  Int.  L.,  (1906)  41.  Castine  Island 
in  Maine,  1  Moore,  Dig.  of  Int.  L. 
(1906)  42.  For  a  disctission  of  the 
Confederate  States  of  America  as  a  de 
facto  government,  see  1  Moore,  Dig. 
of  Int.  L.,  (1906)  52,  et  seq.  The 
government  of  a  ceded  territory  be- 
tween the  date  of  the  treaty  of  cession 
and  the  actual  delivery  of  possession 
has  been  styled  a  de  facto  government. 
See  §250,  post,  as  to  transfers  of  state 
territory  t^  de  facto  governments. 

'See  §86,  post,  on  recognition  of 
titles  of  government. 

^Ortain  titles  were  originally  be- 


stowed by  the  Pope  on  monarchs  and 
assumed  by  them,  as  follows:  Kings  of 
France,  "Rex  Christianissimus,  First 
Bom  Son  of  the  Church.*'  Kings  of 
Spain,  since  1496,  "Rex  Catholicus." 
Kings  of  England,  since  1521,  "De- 
fensor Fidei."  Kings  of  Portugal, 
since  1478,  "Rex  Fidellissimus."  King 
of  Hungary,  since  1758,  "Rex  Apo»- 
tolicus." 

*  Some  of  the  titles  which  have  been 
assimied  in  the  past  are  as  follows:  The 
former  republic  of  Venice,  as  well  as  the 
republic  of  Genoa,  were  known  as 
"Serene  Republic;"  the  republic  of 
San  Marino  as  "Most  Serene  Repub- 
lic." By  the  German  constitution  of 
1871,  the  kings  of  Prussia  hold  the 
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state.  This  may  be  a  case  of  different  political  factions  contending 
for  control  of  the  same  government,  the  usual  phenomenon  in  demo- 
cratic countries,  or  it  may  be  two  distinct  governments  contending 
for  possession  of  the  state.  The  contest  in  each  case  may  be  by 
peaceful  methods  or  by  violence,  and  may  result  in  a  new  state  being 
formed  or  merely  in  a  change  in  the  government.' 

Personality  of  a  State. 

§60.  The  bodies  we  call  states  exhibit  many  of  the  character- 
istics of  individuals  and  have  been  regarded  and  described  as  persons. 
This  conception  was  more  appropriate  when  the  monarch  was  the 
state  and  it  was  his  individual  property.  It  is,  however,  a  well- 
settled  and  useful  idea  employed  in  modem  times.  Monarchies  and 
kingdoms  are  usually  referred  to  in  the  feminine  gender,  and  republics 
in  the  neuter  gender.^^  The  conception  is  useful  as  a  means  of  refer- 
ence, but  must  be  used  with  caution  as  a  state  in  many  respects 
differs  materially  from  individuals,  and  many  mistakes  have  been 
made  by  the  writers  by  failing  to  observe  that  distinction.  The 
term  "international  person"  is  used  by  the  writers  in  several  senses. 
Some  suppose  that  it  refers  only  to  members  of  the  family  of  nations; 
others  that  it  includes  all  independent  states  whether  members  or 


title  "German  Emperor."  The  king 
of  England  has  been  styled  "Emperor 
of  India"  since  1877.  The  title  of 
king  was  assimied  by  the  following 
princes:  Servia,  1881;  Roumania, 
1882;  Bulgaria,  1908;  Montenegro, 
1910.  The  title  of  "Emperor  of 
Russia"  assumed  by  Peter  the  Great 
in  1701;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  126,  not  recognized  by  France 
until  1745;  Spain,  1759;  Poland,  1764. 
The  title  of  "  King  of  Prussia  "  assumed 
in  1701  was  not  recognized  by  the 
Pope  tmtil  1786.  1  Halleck,  Int.  L., 
4  ed.  (1908)  126.  See  Wheaton, 
Elements,  Dana's  ed.  (1866)  236,  for  a 
discussion  of  these  and  other  cases. 
1897,  Oct.  12— King  of  Korea  assumed 
title  of  Emperor;  4  Moore,  Dig.  of  Int. 
L.,  (1906)  463.  As  to  the  title  of 
German  Emperor,  see  Zouche,  L.  of 
Nations    (1650),    Carnegie   ed..    Part 


II.  II.  1-3  and  Bryce,  "Holy  Roman 
Empire,"  188  et  seq.;  1  Halleck,  Int. 
L.,  4  ed.  (1908)  126,  127n>;  Martens, 
G.,  Law  of  Nations,  (1788)  Cobbett's 
Trans.  IV.  II.;  Vattel,  (1758)  Chitty's 
Trans.  Book  II.  {(42-47.  As  to  title 
of  the  King  of  Great  Britain,  see  1 
Halleck,  Int.  L.,  4  ed.  (1908)  127n». 

*  This  is  to  be  distinguished  from 
the  case  of  two  states  in  the  same  terri«- 
tory,  as  to  which  see  §216,  post.  The 
case  of  two  Popes,  which  sometimes 
occurs,  illustrates  rival  factions  con- 
tending for  the  same  government.  See 
|49,  ante,  as  to  belligerency  and 
insurgency. 

*<^  Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  2,  398,  refers  to  the  United  States 
of  America  in  the  feminine  gender, 
which  is  obviously  a  slip  of  the 
pen. 
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not,  and  some  include  dependent  states.  It  will  be  used  in  this 
treatise  to  mean  all  independent  states  whether  members  of  the 
family  of  nations  or  not,  and  to  include  all  dependent  states  exer- 
cising international  functions.  Some  of  the  views  of  the  writers  are 
collected  in  the  note.^^ 

There  are  certain  qualities  which  are  inherent  in  a  state  as  a  part 
of  its  personality,  such  as  dignity,  honor,  reputation,  and  of  which  a 
state  demands  recognition  by  other  states.  These  qualities  were 
evident  in  the  case  of  monarchial  governments  when  an  individual 
occupied  the  throne,  but  have  been  retained  by  democracies.  Indeed, 
they  seem  necessary  to  the  maintenance  of  international  intercourse 
on  any  satisfactory  basis,  and  the  people  of  a  democracy  may  feel 
as  keenly  as  a  monarch  acts  damaging  to  any  of  these  qualities  com- 
mitted by  another  state.  Although  trifles,  they  are  of  importance 
as  the  people  are  impressed  by  the  proper  maintenance  of  them  by 
a  government  in  a  republic  as  well  as  a  monarchy.    The  writers. 


"Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  1,  107,  says  that  the  conception  of 
international  persons  is  derived  from 
the  conception  of  the  law  of  nations. 
It  is  submitted  that  it  is  derived  from 
existing  facts,  to-wit,  independent 
states.  The  learned  professor's  re- 
marks are  ambiguous  furthermore  as  he 
does  not  explain  whether  he  means  the 
conception  which  the  law  of  nations 
formed  of  international  persons  or  the 
conception  which  somebody  else  has 
formed  of  the  law  of  nations.  "It  is 
postulated  of  those  independent  states 
which  are  dealt  with 'by  international 
law  that  they  have  a  moral  nature 
identical  with  that  of  individuals,  and 
that  with  respect  to  one  another  they 
are  in  the  same  relation  as  that  in 
which  individuals  stand  to  each  other 
who  are  subject  to  law.  They  are 
collective  persons,  and  as  such  they 
have  rights  and  are  under  obligations;" 
Hall,  Int.  Law  6  ed.  ( 1 909)  17.  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  Vol.  1,  107, 
108,  says  international  persons  are  the 
only  states  subject  to  international  law ; 
that  dependent  states  having  some 
international  functions  are  imperfect 


international  persons.  That  confedera- 
tions of  states,  insiu'gents  recognized 
as  belligerents  in  the  Civil  War,  and 
the  Holy  See  are  apparently  not  real 
international  persons.  It  is  difficult  to 
see  the  merit  of  this  elaborate  refine- 
ment in  the  distinctions  of  interna- 
tional persons.  Westlake,  Int.  L.,  2  ed. 
(1910)  Vol.  1,  21,  says  it  is  not  neces- 
sary for  a  state  to  be  independent  in 
order  to  be  a  state  of  international  law. 
"The  personal  identity  (independent 
states)  which  is  thus  established  exists 
in  the  eye  of  the  law  solely  for  inter- 
national purposes;"  Hall,  Int.  Law 
6  ed.  (1909)  20;  upon  which  it  is  to  be 
observed  the  law  has  no  eyes  and 
nothing  can  exist  in  such  supposed  eyes 
metaphorically  or  actually.  The  facts 
are  that  independent  states  are  the  only 
international  persons  because  the  only 
bodies  free  from  external  political 
control.  Therefore,  the  international 
factors  operate  on  them  alone,  conse- 
quently international  law  is  only  a 
jural  conception  of  the  conduct  of  such 
bodies.  The  personal  identity  of  a 
state  can  be  established  without  its 
being  an  international  person. 
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therefore,  constantly  speak  of  what  they  call  the  right  of  reputation, 
etc.,  using  the  word  "right"  here  in  the  sense  of  interest." 


Changes  in  State  Life :  Origin  and  Extinction  of  Statoa. 


PRBLIMINARY. 


§61.  States  are  facts,  and  their  origin  and  extinction  are  focts 
or  events  in  state  life,  just  as  the  birth  of  an  individual  is  a  fact  in 
his  life.  This  is  so  apparent  in  municipal  life  as  to  cause  no  difficulty. 
In  international  relations,  however,  the  facts  as  to  the  extinction 
and  origin  of  states  have  been  involved  in  a  great  deal  of  unnecessary 
obscurity.  We  shall  point  out  the  distinction  between  the  existence 
of  the  state  as  such  and  its  participation  in  international  life.  There 
is  also  a  diflSculty  caused  by  the  double  use  of  the  word  "state": 
(A)  as  meaning  the  community  as  a  whole,  (B)  as  meaning  the 
government  of  the  state,  so  that  it  is  not  alwa3rs  easy  to  tell  which 
meaning  the  writer  has  in  mind."  We  must  also  clearly  distinguish 
a  transfer  of  territory  between  states,  leaving  the  parties  to  the 
transfer  in  the  same  international  position  as  before.^^ 


Distinction  Bbtwbbn  International  Changs  and  Chanob  in 

Pact. 

§62.  A  state  may  have  an  origin  or  existence  in  fact  and  disappear 
without  ever  appearing  in  international  life.**  There  is  a  sharp 
distinction  between  international  appearance  and  disappearance  and 
origin  or  termination  of  state  life  in  fact.**    A  state  must  be  in  exist* 


»  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
174  et  seq.;  Vattel,  (1758)  Chitty's 
Trans.  Book  II.  §§35-48;  See  §519, 
post,  on  a  member  of  state  damaging 
interest  of  a  foreign  state. 

^See  §55,  ante,  on  distinction 
between  a  state  and  its  government. 

*^  See  §239  et  seq,  post,  on  transfer 
of  state  territory.  The  case  of  the 
annexation  of  Porto  Rico  and  the 
Philippine  Islands  by  United  States 
dtedby  Hershey,  Int.  L.,  (1912)  129n«, 
under  heading  of  "  extinction  of  states," 
is  not  a  point  as  these  were  cases  of  a 
transfer  of  state  territory. 


"A  state  may  exist  as  such,  be 
independent,  be  a  member  of  the  family 
of  nations,  as  to  which  see  §80,  post, 
and  all  of  which  must  be  dearly 
distinguished. 

**  Some  writers  fail  to  distinguish  the 
separability  of  the  international  life  of 
a  state,  and  appear  to  think  that  loss 
of  international  function  extinguishes 
the  fact  of  statehood,  e.  g. — Hershey, 
Int.  L.,  (1912)  104n>s,  where  he  says 
Canada  and  Australia  are  not  states, 
and,  109,  n.*',  where  he  says  Andorra 
is  not  a  state.  See  also  p.  129.  Twiss, 
L.  of  Nations,  Peace,  (2  ed.  1884),  18, 
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enoe  as  such  before  there  can  be  any  question  of  the  international 
appearance  of  the  state.  An  international  lawyer  is  only  concerned 
with  the  question  whether  a  given  state  exists  in  international  life 
and  is  performing  international  functions,  and  with  the  effect,  if  any» 
caused  by  the  appearance  and  disappearance  of  states  on  the  inter- 
national horizon.  The  distinction  in  many  crises  between  the  inter- 
national appearance  and  disappearance  of  a  state,  its  origin  and 
extinction  in  fact,  is  so  close  that  it  is  not  feasible  to  arrange  the 
discussion  accordingly,  and  both,  therefore,  will  be  considered 
together. 

Origin  of  a  State:  International  and  in  Pact. 

§63.  Since  a  state  consists  of  a  body  of  people  exercising  the 
power  of  the  oiganization  from  within,  we  must  consider  the  origin 
of  these  various  elements, — the  people,  the  organization,  the  power, 
the  exertion  of  the  power.^  The  origin  of  peoples  may  be  traced 
bade  through  successive  changes  until  lost  in  the  obscurity  of  pre- 
historic times.  The  existing  state  organizations  may  be  in  a  par- 
ticular case  definitely  traced.'  It  is  only  necessary  for  our  study  to 
describe  the  history  of  the  existing  organizations  during  recent  times, 
since  we  are  dealing  with  the  conduct  of  these  bodies  and  we  are  not 


19,  says  that  the  international  life  of 
a  state  may  determine  by  its  own  will 
without  sanction  of  other  states,  but 
that  international  appearance  requires 
a  recognition  of  other  states,  instancing 
the  admission  of  Texas  into  the  United 
States  of  America  as  not  being  the 
concern  of  any  other  state,  as  was  the 
revolution  of  the  Spanish  Colonies  in 
South  America.  Hall,  Int.  Law,  6  ed. 
( 1909)  82,  says  the  commencement  of  a 
state  dates  from  its  recognition  by 
other  powers,  which  is  an  error.  Op- 
penheim,  Int.  L.,  2  ed.  (1912)  Vol.  I, 
121,  125,  says  that  most  changes  in 
states  are  indifferent  from  an  inter- 
national point  of  view;  that  the  only 
changes  affecting  their  international 
character  are — entering  into  a  real 
union,  becoming  a  dependent  state, 
becoming  a  neutralised  state. 


^  See  (18,  ante,  on  the  state. 

'  Examples  of  international  origin  of 
states:  (a)  States  which  have  ap* 
peared  on  the  international  horizon  by 
a  body  of  men  separating  from  an  older 
community  and  setting  up  a  state  for 
themselves.  E.  g. — Venetia,  Sicily, 
Liberia,  Congo  Free  State.  '  *  TheOrigin 
of  the  Congo  Free  State  Considered 
from  the  Standpoint  of  International 
Law,"  Jesse  S.  Reeves,  3  Amer.  J.  Int. 
Law,  99  et  seq.  In  the  case  of  the 
Archipelago  of  Spitzbergen,  we  have 
such  a  state  growing  up  before  our  eyes. 
See  discussion  by  Robert  Lansing, 
1 1  Amer.  J.  Int.  Law,  763  et  seq. ;  Vat- 
tel,  (1758)  Chitty's  Trans.  Book  II.  §96. 
(6)  States  which  have  arisen  by  revo- 
lution from  a  parent  state,  e.  g. — Swiss 
Cantons,  Dutch  Republic,  United 
States    of    America,    Greece,    South 
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American  Republics,  Panama,  Bel- 
gfium.  (c)  States,  some  of  which  are 
included  under  (b)  which  have  been 
formed  by  a  union  of  othei  states,  e.  g. 
— United  States  of  America,  Italy.  In 
the  case  of  Italy,  there  is  a  question  of 
fact  whether  the  King  of  Sardinia 
absorbed  the  other  Italian  states,  and 
as  thus  enlarged  constituted  the  King- 
dom of  Italy,  or  whether  Sardinia  and 
the  other  Italian  states  joined  together 
in  forming  a  new  state  of  the  Kingdom 
of  Italy  into  which  the^  merged  them- 
selves. For  reference  to  the  discussion, 
see  Crandall,  Treaties,  2  ed.  (191 6) 
42 7n.  "In  1859  an  insiurection  broke 
out  in  that  part  of  the  Pope's  dominions 
known  as  the  Romagna  or  the  Lega- 
tions. Sardinian  troops  entered  the 
territory  and  encouraged  the  inhabi- 
tants in  their  resistance.  The  Sar- 
dinian Government  nominated  an 
Extraordinary  Commissioner  in  Ro- 
magna, alleging  that  it  was  to  prevent 
the  national  movement  from  leading 
to  disorder.  The  late  Cardinal  Anton- 
elli  addressed  a  circular  to  the  foreign 
Courts,  declaring  this  act  to  be  not 
only  a  violation  of  neutrality,  but  in 
reality  an  active  co-operation  with  the 
rebels  on  the  part  of  the  Sardinian 
Government.  The  late  Emperor  Napo- 
leon, writing  to  the  Pope,  December  3 1 , 
1859,  declared  that  'the  Powers  cannot 
disown  the  incontestable  rights  of  the 
Holy  See  to  the  Legations.'  On  the 
other  hand,  the  assembly  of  the 
Romagna  formally  cast  off  their  alle- 
giance to  the  Pope,  asserting  that, 
having  in  former  centuries  lived  under 
their  own  statutes  and  laws,  and  in  the 
beginning  of  the  present  century  formed 
part  of  a  civil  kingdom,  they  were  in 
1815  placed  under  the  temporal  gov- 
ernment of  the  Pope  against  their  will; 
that  they  considered  the  government 
incompatible  with  Italian  nationality, 
with  civil  equality  and  political  liberty; 


that  it  had  de  facto  abdicated  its, 
sovereignty  by  giving  up  its  noblest 
prerogatives  into  the  hands  of  Austrian 
generals,  who  for  many  years  had  held 
the  civil  and  military  governments  of 
these  provinces;  and  that  the  temporal 
government  of  the  Pope  was  substanti- 
ally and  historically  distinct  from  the 
spiritual  government  of  the  Church, 
which  they  would  always  respect.  In 
1870,  Signor  Lanza  and  his  colleagues 
persuaded  King  Victor  Emmanuel  to 
occupy  Rome,  and  on  September  20  of 
that  year  a  considerable  Italian  army 
appeared  before  the  Gates  of  Rome, 
under  the  pretext  of  affording  protec- 
tion to  Pius  IX.  against  revolutionary 
attacks.  The  Pope  only  made  a  formal 
resistance.  After  the  ceremony  of  a 
plebiscite,  or  popular  vote,  Rome  wa^ 
declared  part  of  the  kingdom  of  Italy;'* 
1  Halleck,  Int.  L.,  4  ed.  (1908)  95n*. 
(d)  States  brought  into  international 
life  particularly  by  assistance  of  other 
states.  E.  g. — Rumania,  Servia,  "  . 
.  .  the  incorporation  of  the  Seven 
United  Provinces  and  the  Austrian 
Low  Countries,  by  the  treaties  of 
Vienna  imder  the  Prince  of  Orange,  as 
King  of  the  Netherlands,  was  the  union 
of  two  distinct  sovereignties,  forming  a 
single  new  sovereign  State.  By  the 
incorporation  of  Wales,  Scotland  and 
Ireland  into  Great  Britain,  and  of 
Normandy  and  Brittany  into  Prance, 
these  incorporated  States  lost  their 
existence  as  distinct  and  substantive 
political  bodies;"  1  Halleck,  Int.  Lm 
4  ed.  (1908)  95.  Sir  James  Brooke,  in 
1841  acquired  "Sarawak  in  North 
Borneo,  and  established  an  independ- 
ent State  there,  of  which  he  became 
the  Sovereign."  "Sarawak  is  under 
English  protectorate,  but  the  successor 
of  Sir  James  Brooke  is  still  recognized 
as  Sovereign;"  1  Oppenheim,  Int.  L., 
2ed.  (1912)  282,  n.*. 
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ooncemed  except  historically  with  the  conduct  of  any  other  bodies. 
The  community  life  of  man  goes  back  so  far  in  history,  no  doubt 
further  even  than  man  in  the  lowest  stages  of  development  in  which 
he  has  ever  been  found,  that  we  cannot  conceive  of  any  group  of 
individuals  appearing  without  having  previously  broken  off  from 
one  or  more  already  existing  groups.  That  process  may  involve 
either  the  complete  dissolution  of  one  or  more  of  the  older  groups 
or  it  will  have  no  effect  on  the  older  group  at  all,  an  important  dis- 
tinction in  fact  for  the  groups,  but  of  no  importance  from  our  point 
of  view. 

Every  state,  therefore  originates  as  a  group  of  individuals  sepa- 
rating from  an  already  existing  group.  Its  growth  is  very  much 
like  that  of  some  of  the  lowest  forms  of  animal  life  which  propagate 
by  division.  If  it  were  possible  to  assume  that  man  sprang  from 
one  original  community  and  that  all  other  communities  have  origi- 
nated from  that  in  the  manner  we  have  outlined,  then  we  wotdd  have 
to  discuss  the  origin  of  that  particular  state,  which  would  probably 
be  found  to  be  of  slow,  unconscious  growth.  No  such  assumption, 
however,  seems  possible  in  the  light  of  our  present  knowledge.' 
A  state»  therefore,  originates  in  fact  by  the  action  of  a  community  of 
men,  conscious  or  tmconscious.  This  will  occur  whenever  such  a 
commimity  has  an  opportunity  to  develop  and  assert  its  own  inherent 
force  without  external  restraint.  The  principal  example  of  this  in 
history  is  where  a  body  of  men  settle  in  a  cotmtry  where  there  is 
no  state,  or  conquer  some  other  community  and  extinguish  the  state 
already  existing  there.  A  state  may  also  be  set  up  in  a  particular 
commtmity  by  the  aid  of  external  power,  and  furthermore,  a  body 
of  men  within  an  existing  state  may  revolt  and  set  up  a  new  state.* 
These  instances  exhaust  the  only  possible  examples  of  the  origin  of  a 


•Some  writers,  e.  g. — Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  185,  say 
two  or  more  nations  have  a  right  to 
unite  then[iselves  into  another  nation, 
provided  they  are  not  governed  by 
views  prejudicial  to  the  other  nation; 
obviously  using  the  word  "right"  in 
the  sense  of  power,  in  which  case  the 
qualification  as  to  prejudicial  views  is 
beside  the  point.  The  question  is 
whether  the  union,  in  the  absence  of 
any  external  restraint,  is  for  the  benefit 
of  the  peoples  concerned. 


*  In  replacing  the  old  state  by  revolt, 
the  revolting  community  may  occupy 
only  a  part  of  the  territory.  The  case 
may  possibly  occur  where  the  whole 
state  is  displaced  and  a  new  one  set  up. 
Most  of  such  cases,  however,  are  merely 
changes  in  form  of  government  and  not 
a  change  in  the  state.  It  is  a  difficult 
matter  in  fact  sometimes  to  determine 
when  the  state  is  changed  and  when 
the  govenunent  is  changed. 
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state.  The  origin  of  the  independent  state,  of  course,  dates  from  the 
time  of  its  independence,  and  is  entirely  apart  from  its  origin  as  a 
state.* 

Extinction  op  a  State:    International  and  in  Pact. 

§64.  A  state  may  become  extinct  in  fact  as  a  state,*  and  it  may 
while  still  enjoying  state  life  be  excluded  from  international  affairs 
and  become  extinct  as  an  independent  state,  in  other  words,  may  lose 
its  independence.  The  distinction  between  the  two  is  of  importance, 
A  state  rarely  becomes  extinguished,  and  most  cases  of  apparent 
extinction  are  instances  of  merger  into  or  subjection  to  another  state, 
or  changes  in  or  temporary  extinction  of  the  government.^  If  the 
members  of  the  state  are  all  destroyed,  as  by  an  earthquake,  the  state 
comes  to  an  end  in  fact.  The  state  cannot  survive  the  members 
but  the  members  can  survive  the  state.  The  extinction  of  a  govern- 
ment, as  in  the  case  of  anarchy,  is  usually  only  temporary  and 
rarely  affects  the  life  of  the  state.* 

A  state  will  cease  to  exist  in  international  life  when  it  becomes 
dependent  on  another  independent  state,  or,  as  it  is  said,  is  merged 
in  another  state,  which  may  be  voltmtary  or  involuntary,  and  may 
be  brought  about  by  a  treaty  of  union  or  the  exertion  of  force,  both  of 
which  have,  so  far  as  we  are  concerned,  the  same  significance.  This 
dependence  may  take  any  form,  from  complete  merger  to  the  loosest 
kind  of  an  association,  with  which  the  international  lawyer  has  no 


•  Hall,  Int.  Law  6  ed.  (1909)  82,  says 
Liberia  was  artificaUy  formed  upon 
territory  not  properly  belonging  to  any 
civilized  power,  and  (on  p.  88)  dis- 
cusses the  formation  of  Congo  Free 
State,  which  he  calls  a  case  of  abnormal 
birth.  Oppenheim,  Int.  L.,  2  ed. 
(1912)  Vol.  1,  135,  says  a  tmion  of  con- 
federated states  is  not  a  state,  but 
merely  an  international  confederation 
of  states.  It  is  not  a  imion  of  con- 
federate states,  but  a  imion  of  states 
forming  a  confederation  and  the  con- 
federation does  not  precede  the  union. 
The  question  whether  there  is  a  state 
is  a  question  of  fact  to  be  determined 
from  an  examination  of  the  terms  of 
the  union  and  an  inspection  of  the 
body  thereby  created.    It  is  as  impos- 


sible to  draw  a  hard  and  fast  line  as  it 
is  to  fix  the  definite  moment  when  a 
child  becomes  a  man. 

*  Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  1,  124,  draws  a  distinction  between 
practical  and  theoretical  extinction  of 
a  state  which  it  is  difficult  to  under- 
stand. One  might  as  well  talk  about 
the  practical  and  theoretical  death  of 
an  individual. 

'£.  g.— Poland.  The  partition  of 
Poland  destroyed  the  Polish  govern- 
ment and  the  Polish  state,  and  left  the 
Polish  people  divided  among  several 
independent  states.  This  is  one  of  the 
rare  cases  of  the  extinction  of  a  state. 

*See  (68,  post,  on  oontinntty  of  a 
state. 
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oopcern  except  to  ascertain  the  international  disability  of  the  state.* 
The  small  states  of  Europe  which  were  for  many  years  the  footballs 
of  European  politics,  were  generally,  perhaps  alwa3rs,  passed  around 
as  entities,  and  their  separate  existence  preserved.  The  merger  of  a 
state  with  another  may  be  complete  so  that  one  loses  its  identity  or, 
as  is  usually  the  case,  may  be  a  subordination  of  one  state  to  another 
and  a  withdrawal  of  the  former  from  international  life.^® 


Effect  of  Intematioiial  Appearance  and  Disappearance  of  a  State* 


Prbuminary. 


§65*  The  international  lawyer  is  concerned  in  many  ways  with 
the  effect  of  the  international  appearance  and  disappearance  of  a 
state,  of  which  we  may  distinguish  two  cases:    the  international 


*  This  merger  may  be  voluntary  or 
forcible,  and  may  be  of  different 
degrees,  from  a  complete  extinction  of 
the  whole  of  a  state  to  a  loose  union 
among  two  or  more  states. 

(1)  Complete    loss    of 'identity — dis- 

memberment. 

(2)  Retention  of  identity  and  complete 

subordination  as  a  lawful  unit  of 
the  state. 

(3)  Union  of  several  states  of  equal 

degree  to  form  a  new  interna- 
tional body. 

{a)  Confederacy 

{b)  Federation 

(c)  Union. 

**  Examples  of  international  extinc- 
tion of  states: 

(a)  Merger:  Wales,  Scotland  and 
Ireland  into  Great  Britain.  Normandy 
and  Brittany  into  Prance.  Congo  Free 
State  into  Belgium.  Navarre  into 
Spain.  Burgundy  into  Prance.  1795 — 
Duchy  of  Courland  into  Russia.  1850 
— ^Principalities  of  HohenzoUem-HecK- 
ingen  and  HohenzoUem-Sigmaringen 
into  Prussia.  -1908 — Congo  Free  State 


into  Belgium.    1910 — Korea  into  Japan; 

1  Oppenheim,  Int.  L.,  2  ed.  (1912)  125. 
(6)  Conquest  and  merger:  Poland  by 
Austria,  Prussia  and  Russia.  Venetia 
driven  from  international  life  by 
superior  force  in  1792.  1866 — Schles- 
wig-Holstein  and  Hanover  into  Prussia. 
1870 — ^Alsace  and  Lorraine  into  the 
German  Empire.  1901 — Orange  Free 
State  and  South  African  Republic  into 
Great  Britain,  (c)  Voluntary  union: 
Thirteen  United  American  Colonies 
into  the  Federal  Union  of  the  United 
States  of  America.  As  by  disappear- 
ance of  Italian  states  into  the  Kingdom 
of  Italy,  see  {63n',  ante.  Republic  of 
Valais  and  Principality  of  NeufchAtel 
into  Helvetic  Union;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  18.  (d) 
Extinction  of  the  Holy  See.  (e) 
Breaking  up  of  a  state  into  several 
parts:  Kingdom  of  Netherlands  in 
1831,  divided  into  Holland  and  Bel- 
gium. 1833 — Division  of  Swiss  Can- 
tons, of  Basle  into  Basel  Stadt  and 
Basel  Land;    1  Oppenheim,  Int.  L., 

2  ed.  (1912)  125. 
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effect,  that  is,  the  effect  on  the  state  in  its  relation  with  other  inde* 
pendent  states;  the  internal  effect,  which  is  the  effect  on  the  mtmid- 
pal  law^  and  the  members  of  the  state.^  We  must  distinguish  the 
transfer  of  state  territory  from  one  state  to  another,  in  which  the 
states  retain  their  international  aspect  notwithstanding  a  change  in 
territorial  extent.^'  .  The  case  under  discussion  may  involve  an  appa- 
rent transfer  of  state  territory,  but  the  transferring  state  goes  with 
the  territory.  We  shall  discuss  (A)  international  effect,  (B)  internal 
effect. 

Intbrnatiokal  Effbct  of  Appbarancb  and  Dxsappbarancb  on 

Intbrnational  Horizon. 

§66.  The  appearance  and  disappearance  of  a  state  in  inter- 
national life  will  affect  treaties  with  other  states,^^  interoouise,"  tem- 
tory,^  obligation  if  any  existing  apart  from  treaty,^  and  will  involve 
the  question  of  recognition,'  and  effect  on  members  of  the  state.^ 
All  of  these  are  discussed  more  appropriately  tmder  the  several 
headings  referred  to  in  the  notes.  We  must  distinguish  between 
appearance  and  disappearance.  Where  a  new  independent  state 
appears,  it  is  like  a  new  piece  lately  coined  from  the  mint  and  put 
into  circulation  for  the  first  time,  or  a  newly  bom  babe  entirely 
innocent  and  free  of  any  incidents  of  international  relations.  If  a 
state  is  ushered  into  international  life,  as  was  Belgium  with  the 
assistance  of  the  great  powers,  it  may  be  compelled  to  accept  the 
limitations  imposed  by  those  who  assisted  it  in  its  birth.  Where, 
however,  the  state  comes  into  the  international  world  propria  vigore, 
as  did  the  United  States  of  America,  it  is  free  of  any  limitation  what- 
ever imposed  by  external  political  power  of  other  states.  A  disap- 
pearance involves  the  state  into  which  the  former  state  disappears, 
and  if  the  obligations  of  the  disappearing  state  are  involved,  there 
must  be  an  arrangement  with  the  other  independent  powers  affected 
by  the  disappearance,  and  usually  the  state  into  which  the  disappear- 
ance takes  place  is  willing  to  assume  the  burden  of  sustaining  any 
external  obligations  to  other  states. 

"See   {125,   post,  on  definition  of  ^* See  |391  et  seq.,  post, 

municipal  law.  **  See  (199,  post. 

^'  See  §430n*,  post,  on  definition  of  *  See  (253,  post, 

member  of  a  state.  '  *  See  (457,  post. 

*'  See  (239  et  seq,  post,  on  transfer  *  See  (85,  post, 

of  state  territory.  *  See  (434,  post. 
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Effect  of  Change 


Internal  Effect  op  International  Appearance  and 

Disappearance. 

§67.  The  internal  efifect  of  the  international  appearance  or 
disappearance  of  a  state  depends  entirely  on  the  action  of  the  states 
concerned.  Questions  will  arise  concerning  municipal  law,  local 
political  institutions,  most  of  which  are  entirely  immaterial  to  the 
international  lawyer.  So  also  questions  are  involved  of  the  state 
membership  of  inhabitants  of  the  state  in  question.'  These  will  be 
referred  to  at  the  proper  place. 

Continuity  of  a  State. 

§68.  Since  a  state  is  a  body  of  people  exercising  its  power  from 
within,  it  follows  that  it  can  only  be  extinguished  as  a  state  by  the 
destruction  of  the  people  or  by  destruction  of  the  inherent  power 
of  the  government.  A  state,  therefore,  will  survive  many  of  the 
ordinary  events  in  international  life,  as  changes  in  the  government, 
changes  of  location,  changes  in  individual  membership,  international 
appearance  or  disappearance,  atid  territorial  changes.^  This  is 
usually  expressed  in  the  books  by  the  phrase  **the  continuity  of  a 
state.  "•  More  accurately  worded,  the  proposition  is  that  a  state 
is  a  living  organism  having  such  vitality  and  inherent  force  that  it  is 
rarely  affected  by  the  events  of  international  life.^ 


*  See  §434,  post,  on  international 
changes  in  membership. 

•  Some  writers,  e.  g. — Twiss,  L.  of 
Nations,  Peace,  .2  ed.  (1884)  18,  speak 
of  the  continuity  of  the  external  life  of 
the  state,  apparently  meaning  the  con- 
tinuity of  the  government,  which  is 
quite  different  from  that  of  the  state. 
Confer,  ibid.  20,  21,  and  see  1  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  121-123. 
Sometimes  called  the  "identity"  of  a 
state.  Hall,  Int.  Law  6  ed.  (1909)  21, 
22;  1  Halleck,  Int.  L.,  4  ed.  (1908)  80; 
Hershey,  Int.  L.,  (1912)  125  et  seq.; 
1  Moore,  Dig.  of  Int.  L.,  (1906)  248- 
254;  Wheaton,  Elements,  Dana's  ed. 
(1866)  33. 

^  In  the  following  cases  the  territorial 
changes  indicated  had  no  effect  on  the 
continuity  of  the  state:  Prussia,  after 
the  peace  of  Tilsit,  in  1807,  lost  nearly 


one- third  of  her  territory;  Savoy,  by 
the  congress  of  Vienna,  was  reduced 
one-half;  France,  in  1815  and  1871, 
lost  territory;  Turkey,  in  1829  and 
1878,  lost  territory;  Austria,  in  1859, 
lost  Lombardy,  and,  in  1866,  lost 
Venetia;  1  Moore,  Dig.  of  Int.  L., 
(1906)  248.  1859-61,  "Sardinia  ac- 
quired  whole  territory  of  the  Italian 
Peninsula  and  turned  into  the  Great 
Power  of  Italy,"  yet  remained  the 
same  international  person.  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  123.  Sec 
§63n',  ante,  and  Hall,  Int.  Law,  6  ed. 
(1909)  21n».  France  during  the  19th 
century  changed  its  government  sev- 
eral times  and>  acquired  and  lost 
territory.  Vattel,  (1758)  Chitty's 
Trans.  Book  I.  §14,  is  in  error  when 
he  says  that  when  an  end  is  put  to 
the  political  association  the  nation  or 
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§69 


Prbuminary. 


§69.  A  theory  of  succession  of  states  has  been  advanced*  in 
connection  with  the  international  changes  in  state  life,  which  theory 
requires  some  attention  although  not  strictly  germane  to  the  title  of 
the  chapter  as  it  is  not  a  fact  in  international  life.'  The  theory  of 
succession  appears  to  have  been  invented  by  the  Roman  law  to  explain 
the  legal  consequences  of  certain  facts,  to-wit,  the  death  of  an  indi- 
vidual.^^   A.,  having  certain  interests  in  objects  around  him,  dies. 


state  no  longer  exists.  "The  Legion, 
the  Roman  jurist  said,  is  the  same 
though  members  of  it  are  changed; 
the  Ship  is  the  same  though  the  planks 
of  it  are  renewed;  the  Individual  is  the 
same  though  the  particles  of  his  body 
may  not  be  the  same  in  his  youth  as 
in  his  old  age."  1  Phillimore,  Int.  L., 
3  ed.  (1879-1883)  203.  See  Grotius. 
Belli,  ac.  Pads  (1625),  Whewell's 
Trans.  II.  IX.  III.-X.  Continuity  of 
a  state  not  affected  by  national  emi- 
gration to  a  new  country.  This  is 
only  the  case  of  a  moving  state.  1 
Wildman,  Int.  L.,  (1849)  68;  Zouche, 
L.  of  Nations  (1650),  Carnegie  ed.. 
Part  II.  II.  8.  Some  writers,  however, 
think  that  a  state  is  not  the  same  after 
a  change  in  government.  Zouche,  L. 
of  Nations  (1650),  Carnegie  ed..  Part 
II.  II.  7. 

•  Westlake,  Int.  L.,  2  ed.  (1910)  Vol. 
1,  69  et  seq.,  discusses  the  subject  tmder 
the  heading  of  the  effect  of  state  suc- 
cession on  the  allegiance  and  nationality 
of  the  persons  inhabiting  the  acquired 
territory  or  in  one  way  or  another 
connected  with  it.  He  says  (p.  74) 
that  it  is  generally  agreed  that  the 
rules  of  state  succession  as  affecting 
the  right  to  things  and  other  civil 
rights  are  the  same  in  the  case  of  the 
extinction  of  the  state  as  in  the  case 
of  a  partial  cession  of  territory.  (He 
means  cession  of  part  of  the  territory.) 


New  states  succeeding  to  assets  of  old 
states  called  active  succession.  Passive 
succession  means  stepping  into  lia- 
bility.    Ibid.  1..75. 

*  The   effect   of   the   succession   of 
states   will  be  considered  under  the 
following  headings: 
(a)  relation  to  other  independent  states, 

intercourse. 
(6)  treaties. 

(c)  obligations  of  aliens. 

(d)  indebtedness  of  state 
to  other  states 

to  alien  citizens 

(e)  on  succession  to  proprietary  rights 

of  state. 
(/)  on  inhabitants  of  territory 
(g)  on  municipal  law. 

i<^"A  universal  succession  is  a  suc- 
cession to  a  untversUas  juris.  It  occurs 
when  one  man  is  invested  with  the  legal 
clothing  of  another,  becoming  at  the 
same  moment  subject  to  all  his  liabili* 
ties  and  entitled  to  all  his  rights;" 
Maine,  Ancient  Law,  3  Amer.  ed. 
(1888)  174.  See  Lawrence,  Int.  Law, 
5  ed.  (1913)  92;  1  Westlake,  Int.  L., 
2  ed.  (1910)  69.  ''When  one  State 
takes  the  place  of  another,  and  under- 
takes a  permanent  exercise  of  its  sov- 
ereign territorial  rights  and  powers, 
there  is  said  to  be  a  succession  of 
States;"  Hershey,  Int.  L.,  (1912)  130. 
"A  succession  of  International  Persons 
occurs  when  one  or  more  International 


FACTS   OP   INTBRNATIONAL  LIPB 


99 


§<» 


Succession 


Some  of  these  interests  necessarily  perish  with  him;  other  interests 
will  remain.  If  he  had  an  interest  in  a  piece  of  land,  the  piece  of 
land  is  still  there.  Now  the  question  is,  what  became  of  the  interest 
in.  the  land?  The  party  who  formerly  held  it  is  dead.  Other 
persons  now  have  an  interest  in  that  land  as  his  heirs  or  his  creditors. 
Now  is  the  interest  of  the  heir  in  the  land  a  new  interest  created  in 
some  way  or  does  the  interest  which  B.  had  in  the  land  pass  in  some 
m3rsterious  manner  on  B.'s  death  to  the  heir?  The  Roman  theory 
evidently  was  that  the  person  of  the  deceased  was  continued  in  his 
heir.^i 

The  theory  has  been  much  discussed  by  the  writers,  but  no  very 
dear  conception  can  be  derived  from  them.  Let  us  first  BXialyze  the 
facts  which  occur.^'  The  living  organism  known  as  the  state  rarely 
dies  and  may  survive  any  international  change  or  any  change  in 
government.  As  among  states,  therefore,  apart  from  the  interna- 
tional aspect,  questions  of  succession  will  almost  never  occur.  The 
only  questions  with  which  we  must  deal  are  (A)  succession  as  between 
governments  of  the  same  state,  (B)  succession  between  states  con* 


Persons  take  the  place  of  another 
International  Person,  in  consequence  of 
certain  changes  in  the  latter's  condi- 
tion;" 1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  125.  "By  state  succession  is 
meant  the  substitution  of  one  state  for 
another,  the  successor  continuing  to 
enjoy  the  rights  and  discharge  the 
obligations  of  its  predecessor;"  Law- 
rence, Int.  Law,  5  ed.  (1913)  92.  The 
statement  by  Hall,  Int.  Law,  6  ed. 
(1909),  99,  that  when  a  state  ceases  to 
exist  by  absorption,  the  absorbing  state 
is  the  inheritor  of  all  local  rights,  etc. 
is  improper. 

"  For  a  discussion  of  a  succession  of 
states  and  reference  to  authorities,  see 
Hershey,  Int.  L..  (1912)  141n»';  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  126; 
1  Westlake,  Int.  L.,  2  ed.  (1910)68, 
et  seq.  "The  notion  of  succession  is 
a  general  one  in  law,  and  belongs  exclu- 
sively neither  to  private  nor  to  public 
law.  Succession  is  substitution  plus 
continuation.  The  successor  steps  into 
the  place  of  the  predecessor  and  con- 
tinues his  rights  and  obligations;  so  far 


the  successions  of  private  and  public 
law  agree.  But  we  now  have  to  dis- 
tinguish between  those  kinds  of  suc- 
cession. A  civil  successor  who  steps 
into  the  place  of  his  predecessor  steps 
into  his  rights  and  obligations  as  though 
he  were  himself  the  predecessor.  That 
is  the  universal  succession  of  private 
law  in  the  Roman  sense,  at  least  accord- 
ing to  the  prevaiUng  doctrine.    But  the 

• 

successor  of  international  law  steps 
into  the  rights  and  obligations  of  his 
predecessor  as  though  they  were  his 
own.  .  .  .  State  succession  is  sub- 
stitution plus  continuation  quoad  jura, 
not  quoad  defunctum.**  Max  Huber, 
quoted  1  Westlake,  Int.  L.,  2  ed.  (1910) 
69.  Hershey,  Int.  L.,  (1912)  130, 
appears  to  use  tmiversal  succession  as 
meaning  a  total  absorption  of  the  state, 
and  a  partial  succession  as  meaning  a 
partial  absorption. 

**  Lawrence,  Int.  Law,  5  ed.  (1913) 
92,  seems  to  think  that  the  theory  of 
state  succession  is  inapplicable  in  inter- 
national law.  His  remarks,  however, 
are  not  dear. 
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§70 


cemed  in  an  international  change.  Cases  of  transfer  of  state  terri- 
tory are  to  be  disting:uished  because  there  is  no  change  of  the  state 
parties  themselves  only  a  transfer  of  part  of  the  territory  of  one 
to  the  other,  the  two  states  remaining  in  their  international  aspect 
the  same  after  as  before  the  transfer.  These  distinctions  are  not 
made  by  the  writers  and  their  failure  to  do  so  contributes  in  lai^ge 
part  to  the  confusion  which  involves  the  subject. 

Succession  as  Between  Governments  of  a  State. 

§70.  Two  cases  will  occur  of  succession  between  governments 
of  a  state  (A)  where  one  government  succeeds  another  without 
affecting  the  international  status  of  the  state,  (B)  where  the  change 
in  government  involves  a  change  in  the  international  status  of  the 
state,  which  will  be  discussed  in  the  next  section.  The  typical 
instance  of  changes  in  government  without  affecting  the  international 
status  occurred  in  France  in  the  18th  and  19th  centuries.  The  old 
monarchy  disappeared  with  the  French  Revolution,  and  several 
successive  governments  followed.  France  as  a  state  was  unaffected, 
her  international  status  was  the  same  throughout  these  changes. 
Since  the  government  is  the  agent  of  the  state  and  the  organ  by 
which  an  independent  state  maintains  its  contact  with  international 
State  life,  it  follows  that  there  was  merely  a  change  in  those  organs 
which  was  entirely  a  matter  of  municipal  law.  Bach  new  organ  in 
fact  exercised  all  the  power  of  the  state  and  became,  as  it  began  to 
ftmction,  subject  to  all  international  factors  of  conduct,  as  they 
were  then  existing,  and  hence  represented  the  state  as  a  jural  inter- 
national person.^  Every  proposition  of  international  law  good  for 
the  first  republic  would  be  equally  applicable,  assuming  that  there 
was  no  change  in  international  law,  to  the  government  of  Napoleon 
or  any  subsequent  government.  It  only  remains  to  consider  how 
far  any  cause  of  action  existing  against  the  state  at  another  time 
will  be  enforced  against  a  successive  government,  as  for  instance,  the 
claim  of  an  alien  for  an  indemnity  for  damages.^* 


"See  5*57,  post.  Government  of 
Louis  XVIII.  and  Louis  Phillippe,  so 
far  as  possible,  indemnified  citizens  of 
foreign  states  for  loss  caused  by  gov- 
ernment of  Napoleon.  Moore,  Inter- 
national Arbitration,  Vol.  5,  4447,  4862. 
King  of  two  Sicilies  compensated 
citizens  of  United  States  for  damages 
caused   by  wrongful  acts  of   Murat. 


Moore,  International  Arbitration,  Vol. 
5,  4575.  Changes  in  government  also 
occur  in  the  case  of  a  change  of  a  party 
or  faction  "in  control  of  the  government. 
In  this  case  there  is  no  change  in  the 
structure  of  the  political  person  or  in 
the  international  aspect,  and  the 
matter  belongs  exclusively  to  the 
municipal  law. 


$71 


PACTS   OP   1HTEKNA,TI0NAL   LIFE 
Succession  between  States 


101 


When  an  instirgent  government  is  defeated,  the  gaj^t  government 
is  entitled  to  all  the  public  property  of  the  former.  It  is  sotxietiznes 
said  that  there  is  a  succession  of  the  parent  state.  It  is  'smdxACni, 
however,  to  rest  the  case  on  the  circumstance  that  the  two  govern- 
ments were  enemies  and  one  of  them  overcoming  the  other  is  by 
superior  and  successful  force  able  to  take  the  property  of  the  van- 
quished state.  As  between  the  two  governments,  and  as  respects 
matters  within  the  jurisdiction,  there  is  no  difficulty.  When,  how- 
ever, the  property  in  question  is  situate  in  the  jurisdiction  of  a 
third  state,  the  question  arises  as  to  how  far  the  third  state  or  its 
courts  will  recognize  the  title  of  the  conquering  parent  state." 


Succession  Between  Independent  States. 

§71.  Where  a  state  appears  in  or  disappears  from  international 
life,  a  somewhat  different  question  occurs,  and  there  is  a  slight  dis- 
tinction between  appearance  and  disappearance.^'  It  is  clear,  in  the 
first  place,  that  the  changes  with  which  we  are  concerned  are  only  the 
changes  in  international  fimctions,  and  are  not  necessarily  permanent 
as  are  the  analogous  cases  of  the  death  of  an  individual  in  municipal 
law.  A  more  striking  analogy  is  to  suppose  the  case  of  a  dub  of 
individuals,  the  membership  in  which  is  constantly  changing  and 
members  joining,  resigning  and  rejoining,  and  to  assume  that  we 
are  dealing  with  the  case  of  the  club  duties  of  these  individuals,  and 
with  nothing  else,  and  therefore,  when  a  new  member  joins,  we  are 
concerned  not  with  his  status  as  an  individual  before  he  joined,  but 


"  This  principle  was  recognized  by 
foreign  governments  in  the  suits  which 
the  United  States  of  America  main- 
tained to  recover  the  public  property 
of  the  Confederate  States  in  foreign 
jurisdictions;  1  Moore,  Dig.  of  Int. 
L.,  (1906)  64  et  seq.  In  like  manner, 
Russia  claimed  the  property  of  tlie 
suppressed  Polish  insurgent  govern- 
ment of  1863,  which  claim  was  ac- 
quiesced in  by  the  United  States;  1 
Moore,  Dig.  Int.  L.,  (1906)  66. 

"  We  may  illustrate,  for  the  purpose 
of  discussing  succession,  by  the  follow- 
ing table,  the  methods  in  which  new 
states  arise: 

(1)  By  occupation  and  the  settlement 
of  no  state  territory. 


(2) 


(3) 


By  conquest  of  territory  of  another 
state,  displacing  the  other  state. 

By  breaking  off  from  another  state 
leaving  the  old  state  intact  as  a 
state. 

(4)  By  breaking  off  from  an  old  state 

and  destroying  the  old  state  in 
the  process. 

(5)  By  several  new  states  merging  and 

forming  a  new  state.  The  sev- 
eral states  disappear,  more  or 
less,  from  international  life,  and 
a  new  state  never  before  known 
to  exist  makes  its  appearance. 

(6)  By  disappearance  of  a  state,  where 

one  state  merges  with  another 
state  or  the  two  states  merge  to- 
gether and  form  a  new  state. 
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with  the  •itmcti^n^.  v^hich  he  then  assumes.    Now  how  can  any 
theory* bf  succession  be  applied  as  between  ^ch  bodies? 

State  Act- 


?!• 


Nature  and  Definition  of. 


§72.  Since  we  are  discussing  the  conduct  of  states,  it  is  necessary 
to  define  a  state  act  because  conduct  consists  of  acts.^  The  act  of 
a  state  is  a  manifestation  of  a  piupose  of  the  state  through  its  govern- 
ment as  determined  by  municipal  law.    The  executive  is  generally 


M  Let  us,  for  instance,  look  at  the 
case  of  the  partition  of  Poland.  Poland 
as  an  independent  state  disappeared. 
Austria,  Russia  and  Prussia  divided  the 
territory  of  the  Poles  among  them- 
selves. These  three  states,  however, 
existed  in  international  life  before  the 
division.  Now,  can  it  be  argued  upon 
any  possible  ground  that  by  the  acqui- 
sition of  the  dismembered  Polish  state 
these  three  states  exercise  any  greater 
international  fimction?  Suppose  the 
international  activity  of  a  state  is 
one  hundred  per  cent.  Can  it  be  said 
that  this  one  hundred  per  cent  was 
greater  in  the  case  of  these  three  states 
after  the  acquisition  than  before?  It 
does  not  seem  possible  to  argue  that  it 
was  because  these  three  independent 
states,  as  independent  states,  exercised 
every  possible  power  that  an  independ- 
ent state  could  exercise,  before 
Poland  was  divided,  and  they  could  not 
obviously  exercise  any  greater  fimc- 
tions  thereafter.  The  only  aspect  of 
the  case  to  which  the  theory  of  succes- 
sion is  applicable  is  as  to  the  particular 
Polish  territory  which  was  seized  by 
the  respective  states.  The  theory  of 
succession  is  also  here  inapplicable 
because  the  conveyance  was  a  convey- 
ance by  act  of  the  party.  Thus  if  A. 
conveys  Blackacre  to  B.,  it  would  be 
utterly  useless  to  argue  there  would 
be  any  succession  between  A.  and  B. 


So  also  it  would  be  as  far  from  the 
point  to  suppose  there  was  a  succes- 
sion of  any  kind  between  the  several 
parts  of  the  Polish  territory  and  Aus- 
tria, Russia  and  Prussia,  as  the  case 
might  be.  Suppose  a  state  arises,  as  did 
Venice  and  Sicily,  by  occupation  of 
territory  by  settlers,  or  the  case  of 
Liberia  in  more  recent  times,  which  is 
exactly  a  similar  state  of  facts.  These 
states  gradually  appeared  on  the  inter- 
national horizon.  What  succession  was 
there  between  them  and  any  other 
state?  None.  And  when  finally,  in 
1793,  Venetia  was  extingtushed  by  a 
superior  force  of  other  states  as  an 
independent  state,  what  succession 
occured?  It  is  believed  in  this  case 
also  there  was  none.  The  title  of  a 
conquering  state  to  the  jurisdiction  and 
territory  of  the  conquered  state  de- 
pends on  capture  by  superior  forces, 
in  which  case  there  is  no  idea  of  suc- 
cession involved.  Arthur  B.  Keith, 
"Theory  of  Succession,"  1907.  As  to 
succession  of  international  persons,  see 
1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
125  et  seq.    See  {830,  post. 

^  The  external  acts  manifesting  the 
purpose  of  the  state,  consist  of  procla- 
mations, manifestos,  statutes,  entering 
into  treaties,  acts  of  government 
officials,  and  orders  to  them  by  the 
head  of  the  state,  sending  of  diplo- 
matic and  other  envoys.     See  Hall, 
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§73 


Individual  Act  Distinguished 


the  head  of  the  state,  and,  in  the  case  of  autocracies,  his  act  was 
the  state  act.  The  act  of  state  may  be  an  act  relating  to  the  mtinici- 
pal  life  of  the  state,  or  it  may  be  an  exercise  of  the  power  of  the 
state  with  respect  to  external  affairs,  that  is,  in  international  life. 
The  state  may  therefore  act  internationally  or  municipally.  It 
leads  a  dual  life,  as  it  were.  Our  concern  is  with  the  international 
acts  affecting  international  relations.  The  purpose  of  the  state  is 
the  purpose  of  the  heads  of  the  government,  which  may  be  their 
own  purpose  or  the  purpose  of  the  people.  A  distinction  is  to  be 
drawn  between  the  acts  of  an  independent  state  which,  appearing 
in  international  life,  are  subject  to  international  factors  influencing 
conduct,  although  acting  tmder  influence  of  another  state,  and  acts 
of  dependent  state  subject  to  an  independent  state.* 


Distinction  Between  Act  of  Individual  and  State  Act. 

§73.  An  individual  acting  on  behalf  of  the  state,  as  an  officer,  or 
an  individual  whose  act  is  ratified,  and  adopted  by  the  state  as  its 
act,  loses  his  individual  status  with  respect  to  such  act.  No  individual 
can  assume  of  his  own  motion  the  performance  of  a  state  act.  The 
question  of  what  is  a  state  act  is  determined  by  municipal  law  or 
the  attitude  of  the  state  in  question.  Since  an  independent  state  is 
not  subject  to  mtmicipal  law,  the  person  performing  a  state  act  is 
removed  from  the  cognizance  of  the  municipal  law  by  reason  of  the 
fact  that  he  acts  on  behalf  of  an  independent  state.  So  an  individual, 
who  takes  life  pr  destroys  property  while  acting  as  an  officer  of  a 
government,  is  not  liable  to  a  municipal  court.  This  case  may 
arise  either  where  he  performs  the  acts  in  his  own  cotmtry  or  in  a 


Int.  Law,  6  ed.  (1909)  5,  7.  Oppenheim, 
Int.  L..  2  ed.  (1912)  Vol.  1,  536,  says 
international  transaction  is  the  term 
for  every  state  act  of  intercourse  with 
another  state  and  distingtiishes  nego- 
tiation, declaration,  notification,  pro- 
test, renunciation,  recognition,  inter- 
vention, retorsion,  reprisals,  pacific 
blockade,  war  and  subjugation,  in 
which  classification,  however,  he  intro- 
duces particular  instances  of  state  acts 
and  makes  the  classification  too  volumi- 
nous. It  is  also  faulty  as  designating 
bilateral  and  unilateral  transactions  as 
acts. 


•  1809-10.  American  vessels  were 
confiscated  in  Dutch  ports.  An  arbi- 
tration commission  held  France  liable 
on  ground  that  Holland  was  really  a 
dependent  kingdom  of  France  and 
acting  under  French  Imperial  decree; 
5  Moore,  Int.  Arb.,  4473.  1809-11, 
American  vessels  were  seized  and  con- 
demned by  the  Danes  acting  under 
decrees  practically  dictated  by  Napo- 
leon. Claims  were  finally  settled 
against  Denmark  as  an  independent 
state;   5  Moore,  Int.  Arb.,  4549-4573. 
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§74 


foreign  country,  in  which  latter  case,  the  remedy  is  against  thp 
state,  although  opinion  has  been  expressed  to  the  contrary.'  The 
state  will  either  disavow  the  act  and  surrender  the  officer  up  for 
punishment  to  the  municipal  court  or  ptinish  him  itself.* 


Limitations  on  State  Act. 

§74.  There  are  certain  limitations  on  state  acts  which  do  not 
obtain  in  municipal  law.  A  state  cannot  act  outside  its  jurisdiction 
without  invading  the  jurisdiction  of  another  state  except  on  the 
high  sea  or  in  the  territory  of  no  state.  The  principal  part  of  the 
surface  of  the  earth  is  apportioned  among  independent  states,  and 
consequently  the  freedom  of  action  of  any  state  outside  its  juris- 
diction is  very  much  circumscribed.  Almost  the  entire  earth  is 
divided,  as  it  were,  into*  compartments,  each  containing  an  inde- 
pendent state  and  separated  by  walls  from  other  states,  each  state 
being  confined  within  its  own  particular  space.  This  circumstance 
makes  it  necessary  for  states  to  act  with  great  circumspection  in 
order  to  avoid  treading  on  one  another's  toes.  We  may  regard  each 
state  as  an  atom  and  the  individual  members  of  a  state  as  molecules, 
circulating  within  and  constantly  pressing  against  the  walls  in  the 
endeavor  to  circulate  into  the  other  atoms.  Civilization  and  com- 
merce have  bored  holes  in  the  walls  of  these  compartments  so  that 


» 2  Moore,  Dig.  of  Int.  L.,  (1906) 
27,  28. 

*  Hernandez,  chieftan  of  a  successful 
revolutionary  government  in  Vene- 
zuela, committed  certain  acts  of  op- 
pression against  an  American  citizen, 
Underbill.  Hernandez  being  subse- 
quently in  the  United  States,  was  sued 
in  the  United  States  courts  by  Under- 
bill for  damages.  Underbill  failed  to 
recover  as  tbe  court  held  that  the  acts 
of  the  defendant  were  the  acts  of  the 
government  of  Venezuela,  and  not 
properly  the  subject  of  adjudication  in 
the  courts  of  this  country.  Underbill  v. 
Hernandez,  168  U.  S.  250  (1897).  1841 
— McLeod,  acting  on  behalf  of  the 
British  government,  entered  the  terri- 
tory of  tbe  United  States  of  America, 
burning  tbe  steamer  "Caroline"  and 
murdering    American    citizens.      The 


British  Government  assumed  responsi- 
bility for  tbe  act.  It  was  held  he  was 
liable  to  the  criminal  law  of  the  New 
York  courts,  but  a  verdict  of  "Not 
guilty"  was  rendered,  which  settled 
tbe  question;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  511-516;  2  Moore.  Dig.  of  Int. 
L.,  (1906)  24-30.  Woolsey,  Int.  L.,  6 
ed.  (1897)  38n\  points  out  that  in  the 
case  of  McLeod,  when  Great  Britain 
assumed  responsibility  for  the  act 
committed  by  him  the  matter  became 
one  of  international  cognizance,  and 
that  the  federal  government  could  not 
force  New  York  State,  within  whose 
jurisdiction  he  was,  to  give  him  up,  in 
consequence  of  which  Congress  (1842) 
passed  a  law  giving  tbe  courts  of  the 
United  States  jurisdiction  where  a 
foreign  government  assumes  the  respon- 
sibility of  a  crime. 
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§§7S,  76,  77  Effect  of  Stetc  Act 

these  molecules  are  circulating  with  greater  and  greater  freedom 
amongst  the  various  compartments.  This  freedom  of  individual 
circulation  tends  to  remove  the  pressure  against  the  walls  of  the 
Compartments  and  thus  reduces  the  causes  of  international  explosions.* 

International  Effect  of  State  Act. 

§75.  Every  state  act  tends  to  have  an  international  effect,  in 
so  far  as  the  act  has  to  do  with  other  states,  as  afifecting  the  interests 
of  other  states  or  the  interests  of  members  of  other  states.  These 
various  acts  will  be  referred  to  from  time  to  time  in  the  discussion 
and  form  the  principal  part  of  the  treatise. 

Municipal  Effect  of  State  Act. 

§76.  Every  state  act  will  have  an  internal  or  municipal'  effect,  an 
effect  upon  the  members  of  the  state  and  the  various  subordinate 
organs  or  members  of  the  state.  The  question  as  to  the  effect  of  the 
state  act  in  such  case  is  regulated  by  the  mtmicipal  law.  Other 
independent  states  are  entitled  to  take  the  state  act  at  its  inter- 
national face  value  and  disregard  any  internal  aspect  thereof. 

The  Community  of  Independent  States  or  Family  of  Nations. 


Preliminary. 


§77.  These  independent  states  of  the  world  form  a  community 
whose  association  primarily  arises  from  the  circumstance  that  they 
exist  together  on  the  same  planet.*  From  this  point  of  view,  all 
independent  states  of  the  world  are  in  the  same  community.  There 
are,  however,  a  number  of  these  states,  formerly  a  mudi  smaller 
niunber,  which  are  designated  as  members  of  an  inner  commtmity 

*  In  the  United  States  of  America,  *  The    discussion    appears    by    the 

the  terms  of  the  federal  union  as  among  following  table : 

the  several  member  states,  effectually  Preliminary   discussion  of  the 

promote   such   complete   freedom   of  oommimity j77 

individual  movement  from  one  state         History  of  the  community (78 

to  another  that  the  compartments  of  Bond  of  union  between  members 

the  several  states  which  exist  in  theory  of 579 

are  practically  of  no  moment  whatever.  Membership  in §80 

See    §428,    post,    on    movement    of  No  political  organization §81 

individuals  from  one  state  to  another. 
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Community  of  States 


§77 


called  the  family  of  nations,  between  which  a  somewhat  closer  asso- 
ciation exists.^  The  existing  independent  states  of  the  world  are 
shown  in  the  note.' 


i 


'Walker,  Man.  Int.  L.,  (1895)  93, 

uses  the  curious  phrase  *'  powers  of  the 

circle,"  by  which  he  probably  means 

the  members  of  the  family  of  nations. 

'Table  of  International    Persons 

Existing   in   the   World   as   of 

August    1,    1914,   witb   Date   of 

Appearance     on     International 

Horizon  Since  1648. 

(A)  Monarchies,  absolute  or  limited: 

Afghanistan  (1648) 

Abyssinia  (1648) 

Austria  (1648) 

Belgium  (1831) 

Bulgaria  (1908) 

China  (1648) 

Denmark  (1648) 

Germany  (1648) 

Great  Britain  (1648) 

Greece  (1830) 

Itoly  (1870) 

Japan  (1648) 

Liechtenstein  (1866) 

Luxemburg  (1648) 

Monaco  (1648) 

Montenegro  (1878) 

Netherlands  (1648) 

Norway  (1905-1908) 

Persia  (1648) 

Roumania  (1878) 

Russia  (1648) 

Servia  (1878) 

Siam  (1648) 

Spain  (1648) 

Sweden  (1648) 

Turkey  (1648) 
See  Table  1  C^penheim,  Int.  L.,  2  ed. 
(1912)  162,  163.   He  does  not,  however, 
always  give  the  correct  titles  of  the 
states. 

(B)  Republics: 

Andorra,   The  Republic  of  Andorra 
(1648) 


Argentine  Republic,  The  Argentine 
Republic  (1810)     . 

Bolivia,  The  Republic  of  Bolivia  (1825) 

Brazil,  The  United  Sutes  of  Bnudl 
(1825) 

Chile,  The  Republic  of  Chile  (1818) 

Colombia,  The  Republic  of  Colombia 
(1810) 

Costa  Rica,  The  Republic  of  Costa 
Rica  (1821) 

Cuba,  The  Republic  of  Cuba  (1898) 

Ecuador,  The  Republic  of  Ecuador 
(1822) 

France,  The  French  Republic  (1648) 

Guatemala,  The  Republic  of  Guate- 
mala (1821) 

Haiti,  The  Republic  of  Haiti  (1804) 

Honduras,  The  Republic  of  Honduras 
(1821) 

Liberia,  The  Republic  of  Liberia  (1847) 

Mexico,  The  United  States  of  Mexico 
(1813) 

Nicaragua,  The  Republic  of  Nicaragua 
(1821) 

Panama,  The  Republic  of  Panama 
(1909) 

Paraguay,  The  Republic  of  Paraguay 
(1811) 

Peru,  The  Republic  of  Peru  (1821) 

Portugal,  The  Republic  of  Portugal 
(1648) 

San  Salvador,  The  Republic  of  Salva- 
dor (1821) 

Santo  Domingo,  The  Dominican  Re- 
public (1863) 

San  Marino,  The  Republic  of  San 
Marino  (1648) 

Switzerland,  The  Swiss  Confederation 
(1648) 

United  States  of  America  (1776) 

Uruguay,  The  Republic  of  Uruguay 
(1830) 

Venezuela,  The  United  SUtes  of 
Venezuela  (1830) 
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l§78,  79 


History  Bond  of  Union 

History  of  thb  Community  of  States. 


§78.  We  need  go  no  further  back  than  the  fall  of  the  Roman 
Empire  in  order  to  trace  the  history  of  the  community  of  states. 
Before  that  time  there,  was  practically  one  state  in  the  world  of 
civilization,  as  the  European  states  which  have  since  come  into 
international  importance  were  tmknown  to  the  western  world,  and 
the  states  now  established  on  the  American  continent  were  undreamed 
of.  The  community  of  states  as  it  exists  today  grew  up  out  of  the 
fragments  of  the  Roman  Empire,  and  perhaps  dates  in  its  most  dis- 
tinct outlines  from  the  dose  of  the  Thirty  Years  War  (1648).*  When 
the  states  of  western  Europe  first  fully  recognized  each  other's 
esdstence  as  independent  bodies,  the  independent  states  then  in 
existence  in  western  Europe  were  described  by  the  writers  as  "the 
family  of  nations,"  and  that  term  has  remained  in  use  to  the  present 
day  to  describe  the  states  which  recognize  each  other  as  belonging  to 
the  same  community. 


Bond  of  Union  Bbtwbbn  Indbpbndbnt  Statbs. 

§79.  There  is  no  bond  of  race,  language  or  blood  between  the 
independent  states  of  the  world.^®  On  the  contrary,  these  character- 
istics serve  to  make  the  states  dissimilar  and  rather  draw  them  apart 
instead  of  bringing  them  together.  National  jealousy,  racial  antago- 
nism and  the  individualistic  factors  all  tend  to  cause  international 
friction.  None  of  the  bonds  which  unite  members  in  the  same  com- 
munity esdst  except  that  which  unites  the  members  of  a  coomiunity 
from  dwelling  together  on  the  same  territory,  which,  as  we  have 


*  The  history  of  the  family  of  nations 
is  shown  by  the  following  table: 

(1)  Independent  states,   members  in 

1648,  and  which  have  continued 
in  existence  to  the  present  time, 
e.  g. — Prance,  Great  Britain, 
Switxerland. 

(2)  Other  independent  states  of  Europe 

which  have  come  into  existence 
since  1648,  e.  g. — Belgiimi,  Italy. 

(3)  States  outside  Europe  which  were 

in  existence  in  1648,  but  which 
have  been  recognized  as  mem- 
bers since,  e.  g. — Russia,  China, 
Japan,  Turkey. 


(4)  Independent    states    which    have 
come    into    existence    outside 
Europe   since    1648   and   been 
recognized  as  members  of  the 
family,  e.  g. — United  States  of 
America,  South  American  Re- 
publics, Liberian  Republic.    For 
the  states  existing  in  Europe  in 
1788,  see  Martens,  G.,  Law  ai 
Nations,  (1788)  Cobbett's  Tnms. 
I.  II.  2. 
^^As    to    bond    of    union    confer; 
Hershey,  Int.  L.,  (1912)  18;   1  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  30;  Twias, 
L.  of  Nations,  Peace,  2  ed.  (1884)  8; 
Woolsey,  Int.  L.,  6  ed.  (1897)  6. 
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pointed  out,  is  the  modem  development  of  a  bond  of  association 
between  men,  and  has  no  doubt  in  the  municipal  life  prepared  the 
minds  of  men  for  that  greater  association  between  the  independent 
states  of  the  world  which  we  may  hope  will  in  time  arise.  There  is, 
however,  a  bond  arising  from  international  commerce,  interchange  of 
ideas,  travel,  etc.,  between  the  members  of  the  various  states.  The 
individual  Ufe  within  a  state  may  be  compared  to  the  circulation 
of  the  blood  in  the  body  of  an  individual,  which  circulation,  further- 
more, in  the  case  of  states,  extends  into  other  states,  whereas,  in  the 
case  of  individuals  it  does  not.  There  is  an  international  circulation 
growing  between  the  independent  states  gradually  taking  up  and 
.absorbing  the  circulation  within  the  municipal  life  of  each  state, 
which  general  international  circulation  is  the  strongest  bond  of  union 
between  the  states,  and  has  had,  as  we  shall  from  time  to  time  point 
out,  a  very  important  influence  upon  the  conduct  of  independent 
states. 

Membership  in  the  Community. 

§80.  Membership  in  this  community,  whether  the  former  restricted 
one  of  western  Europe,  or  the  more  extensive  one  of  modem  times,  is 
confined  to  independent  states  and  dependent  states  having  inter- 
national functions.  No  government  or  corporation  or  body  of 
private  individuals  can  move  in  international  life.  It  is  the  most 
exalted  community  ip  the  world,  the  greatest  and  most  exclusive  of 
all  societies.  The  members  of  this  society  are  the  persons  of  inter- 
national life,  and  intemational  life  is  confined  exclusively  to  them. 
The  distinction  between  this  aiid  the  community  of  men  is  that 
membership  in  the  intemational  community  is  always  voluntary, 
somewhat  similar  to  the  membership  of  a  family  which  in  ancient 
times  resulted  from  the  fiction  of  adoption  or  blood  transfusion. 
Most  individuals  come  into  the  community  by  birth,  that  is,  involuor 
tarily.  In  this  respect  the  community  of  states  is  to  be  distingxiished. 
This  voluntary  aspect  of  the  community  has  misled  many  writers 
into  supposing  that  the  states  before  they  joined  the  community 
were  living  in  that  state  of  nature  in  which  it  was  supposed  man 
originally  lived  before  he  became  a  member  of  any  community.  In 
the  case  of  man,  however,  we  can  find  no  instance  of  a  man  without 
a  community,  except  sporadically.^^  We  have,  however,  in  inter- 
national life  the  striking  phenomena  that  there  are  independent 


"  See  §13,  ante. 
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Membership  In 


States  which  are  outside  the  family  and  existing,  internationally 
speaking,  alone. 

There  is  no  badge  or  certificate  of  membership  in  its  community, 
no  outward  formality  usually  attending  the  admission  of  the  member. 
The  fact  of  membership  is  established  by  the  general  sense  of  the 
community."  Membership  does  not  correspond  to  the  limits  of 
international  life  as  there  are  and  have  been  independent  states  not 
members.  Appearance  and  disappearance  on  the  international 
horizon  is  one  thing,  membership  in  the  community  is  another.^' 

There  are  a  number  of  states  as  to  which  there  is  some  doubt  as 
to  whether  they  are  members  of  the  family  of  nations.  These 
states  may  be  divided  into  two  classes:'^  those  as  to  which  there  is 
some  doubt  whether  they  are  independent  states,  that  is,  whether 
they  occupy  any  space  in  the  international  horizon  and,  on  the  other 
hand,  those  states  which  are  admittedly  independent,  but  the  ques- 
tion is  whether  they  are  sufficiently  civilized  to  be  admitted  into  the 
family  of  nations.^ 


**  As  to  admission,  see  Hall,  Int.  Law 
6  ed.  (1909)  82  et  seq.;  Hershey,  Int. 
L.,  (1912)  115  et  seq.;  Lawrence,  Int. 
Law,  5  ed.  (1913)  84-87;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  116,  117;  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  9; 
1  Westlake,  Int.  L.,  2  ed.  (1910)  44. 

^  Recent  Important  Admissions — 
Turkey— By  the  Treaty  of  Paris,  of 
March  30,  1856,  the  great  powers 
invited  the  Sultan  to  participate  in  the 
advantages  of  the  public  law  and 
system  of  Europe.  Hall,  Int.  Law 
6ed.  (1909)  40;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  89n;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  32.  Japan— Hall,  Int. 
Law  6  ed.  (1909)  41;  Wilson,  Int.  L., 
(1910)  25n^  1  Westlake,  Int.  L.,  2  ed. 
(1910)  45.  "The  Political  Develop- 
m'ent  of  Japan,  1867-1909,"  (1910) 
George  Etsujiro  Uyehara.  See  8  Amer. 
J.  Int.  Law,  270.  "The  Full  Recogni- 
tion of  Japan."  Being  a  Detailed 
Account  of  the  Economic  Progress  of 
the  Japanese  Empire  to  1911.    (1911) 


Robert  B.  Porter.  See  6  Amer.  J.  Int. 
Law,  1058.  China— "The  Interna- 
tional Relations  of  the  Chinese  Em- 
pire." The  Period  of  Conflict.  (1910). 
H.  B.  Morse.  See  5  Amer.  J.  Int.  Law, 
852.  Ruuia-~1  Westlake,  Int.  L.,  2  ed. 
(1910)  45. 

^  These  classes  are  as  follows:  (1) 
states  outside  the  family  of  nations  as 
to  which  the  question  is  whether  ad- 
mitted, (2)  states  included  in  the  family 
of  nations  as  to  which  the  question  is 
whether  they  are  independent. 

"Hershey,  Int.  L.,  (1912)  97n", 
speaks  of  certain  states  (China,  Persia, 
Siam)  as  incomplete  members  of  the 
family  of  nations.  It  is  difficult  to  see 
what  an  incomplete  member  can  be. 
The  more  accurate  phrase  is,  the  state 
is  not  completely  a  member.  The  com- 
pleteness applies  to  the  membership 
and  not  to  the  person.  See  1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  33.  154-156; 
1  Westlake,  Int.  L.,  2  ed.  (1910)  40. 
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§8L  The  community  of  states  or  family  of  nations  has  no  political 
organization.*  While  it  tmdoubtedly  has  an  inherent  power,  no 
suitable  way  has  as  yet  been  devised  to  exercise  that  power.  Some 
of  the  more  powerful  states  have  acted  together,  and  when  they  agree 
their  action  is  generally  accepted  by  the  smaller  states.  So  also 
there  have  been  a  number  of  congresses  or  meetings  of  the  repre- 
sentatives of  various  states  in  which  certain  matters  have  been 
agreed  upon.  The  principles  laid  down  at  these  congresses  have 
very  little  binding  effect  because  there  is  no  political  power  superior 
to  any  state  to  enforce  them.  It  is,  however,  probable  that  these 
various  congresses  and  the  joint  action  of  the  great  powers  are  the 
embryo  beginnings  of  a  political  organization  of  some  kind  which 
may  at  some  remote  period  develop  into  an  organization  sufficiently 
powerful  to  curb  the  action  of  the  independent  states.  This  family 
of  nations  is  now  in  a  state  of  development  as  a  community  from  which 
man  as  an  individual  escaped  cotmtless  ages  ago.  There  is  perhaps 
no  case  on  record  of  any  htunan  society,  past  or  present,  which  does 
not  exhibit  a  political  organization  far  in  advance  of  anything  to  be 
fotmd  in  international  relations  today. 


*A  ntmiber  of  schemes  have  been 

proposed  from  time  to  time  for  such  a 

political  organization: 

1 306.  Pierre  Dubois,  in  *'  De  Recupara- 
tione  Terre  Sancte,"  proposed 
an  alliance  between  all  Chris- 
tian powers  and  establishment 
of  a  permanent  court  of  arbi- 
tration. 

1461.  AntoineMarini  proposed  a  federal 
state  to  consist  of  all  Christian 
states  with  permanent  con- 
gress. This  scheme  adopted 
by  Podiebrad,  King  of  Bo- 
hemia ( 1 420-7 1 ),  and  the  sub- 
ject of  negotiations  with 
foreign  powers. 

1495.  Diet  at  Worms.  Resolved  in 
favor  of  abolition  of  private 
warfare.  Declaration  of  a  per- 
petual peace.  Establishment 
of  an  imperial  court  to  settle 
all  disputes  between  states 
within  the  empire. 


1600.  Sully  proposed  a  division  of 
£uxx)pe  into  fifteen  states  with 
a  federal  union.  Adopted  by 
Henry  IV.  of  France. 

1623.  Emeric  Cruce6  proposed  the  es- 
tablishment of  a  union  of  all 
states  in  the  world  with  a 
general  ooimcil,  etc. 

1666.  Plan  of  Landgrave  of  Hesse 
Rheinfus. 

1668.  Plan  of  Charles,  Duke  of  Lor- 
raine. 

1693.  Plan  of  William  Penn. 

1658-1743.  Plan  of  Abbe  de  St.  Pierre. 
La  Pax  Perpetuelle. 

1710.  Plan  of  John  Sellers. 

1761.  Plan  of  Rousseau. 

1789.  Plan  of  Jeremy  Bentham. 

1797.  Plan  of  Immanuel  Kant.     ^ 

1840.  Wm.  Ladd,  "An  Essay  on  the 
Congress  of  Nations,"  re- 
printed by  the  Carnegie  En- 
dowment, Oxford  Univ.  Press, 
1916-1919. 
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Down  to  the  dose  of  the  middle  ages,  the  mind  of  western  Europe 
was  fixed  on  the  realization  in  fact  of  a  world  power,  a  realization 
which  failed  of  accomplishment  because  of  political,  social  and 
economic  ignorance  of  the  times,  as  well  as  the  jeidousy,  corruption 
and  conflict  between  the  two  powers  contending  over  that  world 
supremacy.  At  the  dose  of  the  Thirty  Years  War  definite  independ- 
ent political  communities  appeared  in  western  Europe,  and  the  idea 
was  given  up  of  a  world  power,  and  international  life  became  thence- 
forth concerned  with  the  conflict  between  those  independent  powers, 
a  diange  which  has  tmdoubtedly  made  for  the  advancement  of  dvili* 
zation  and  the  benefit  of  man.  Had  Pope  or  emperor  prevailed,  the 
result  would  probably  have  been  stagnation  and  decay  and  finally 
a  breaking-up  similar  to  that  occurring  at  the  fall  of  the  Roman 
Empire.  It  is  clearly  recognized  by  the  best  thought  that  an  enduring 
and  practical  political  organization  of  the  independent  states  of  the 
world  is  something  not  only  to  be  ardently  longed  for  but  to  be 
brought  about  by  every  possible  means,  and  is  an  organization  whidi 
wiU  confer  such  vast  benefits  upon  the  human  race  that  no  pen 
today  wotdd  be  able  to  adequatdy  describe  it.    That  organizationr 


1919.  The  Covenant  of  the  League  of 
Nations,  being  Part  I.  of  the 
Peace  Treaty  of  Versailles  of 
June  28.  1919. 
For  a  discussion  of  these  projects  and 
general  treatment  of  the  subject,  see 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
484  et  seq.;  2  Lorimer,  Inst.  (1883-4) 
83-288.  See  discussion  at  the  Uth 
Annual  Meeting  of  the  American 
Society  of  International  Law,  Proceed- 
ings for  1917.  pp.  56-123.  "The  So- 
ciety of  Free  States,"  by  Dwight  W. 
Morrow.  "Der  Gedanke  der  Inter- 
nationalen  Organisation  in  seiner  Ent- 
wickelung,"  1300-1800.  By  Jacob  ter 
Meulen.  The  Hague,  Nijhoff.  1917. 
"Das  Volkerrecht  nach  dem  Kriege." 
By  Hieinrich  Lammasch.  Publications 
de  rinstitut  Nobel  norvegien.  Vol.  Ill, 
218.  Reviewed  in  19  C^ol.  Law  Rev., 
258.  "Concentration  and  Interna- 
tional Law."  Grafton  Gushing,  13 
Harv.  Law  Rev.  589.  "C^osmopolitan 
Custom  and  International  Law,"  Fred- 


eric Pollock,  29  Harv.  Law  Rev.  565. 
"  The  European  C^ommonwealth:  Prob- 
lems Historical  and  Diplomatic."  (1919) 
J.  A.  R.  Matriott.  "The  Society  of 
Nations,"  (1919)  T.  J.  Lawrence.  "A 
Republic  of  Nations,"  (1918)  Raleigh 
C.  Minor.    "  The  League  of  Nations," 

(1918)  Horace  M.  Kallen.  "A  League 
of  Nations,"  (1919)  Edith  M.  Phelps. 
"The  League  of  Nations,"  (1919)  L. 
Oppenheim.      "League   of    Nations," 

(1919)  Alfred  Owen  Crozier.  "The 
League  of  Nations:  its  Economic  As- 
pect," (1918)  Hartley  Withers.  "A 
Confederation  of  the  Nations:  Its 
Powers  and  Constitution,"  (1918) 
Ernest  Barker.  "The  League  of 
Nations:  An  Historical  Argument." 
(1918)  A.  F.  Pollard.  "World  Organ- 
ization as  Affected  by  the  Nature  of  the 
Modem  State,"  (1911)  David  Jayne 
Hill.  See  5  Amer.  J.  Int.  Law,  1118. 
"The  Great  Design  of  Henry  IV." 
(1909)  Edwin  D.  Mead.  See  4  Amer. 
J.  Int.  Law,  252. 
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§82 


however,  must  grow  up,  if  history  has  taught  us  anything,  and  if  it 
is  to  endure,  by  practical  co-operation  between  those  independent 
states,  and  must  be  in  the  nature  of  a  democratic  government, 
otherwise  if  it  does  arise  it  cannot  hope  to  endure  any  more  than 
any  autocratic  power  in  the  past  has  endured. 


on. 


Preliminary  and  Definition. 


§82.  Recognition  is  an  outward  and  visible  manifestation  of  the 
mental  comprehension  of  an  existing  fact  or  state  of  affairs,  and  is 
properly  tised  as  applicable  to  people  and  things,'  As  used  in  inter- 
national law,  the  term  "recognition"  is  confined  to  those  facts  which 
are  material  in  international  life.  A  few  definitions  are  collected 
in  the  note,  which,  however,  are  too  narrow  as  they  confine  the  term 
to  the  recognition  of  new  states,  which  is  only  one  kind  of  fact  recog- 
nized. When  a  fact  is  clear  in  municipal  life,  it  is  generally  recog« 
nized  as  such.  When  there  is  a  doubt  and  the  fact  is  material  to  a 
dispute  between  two  individuals  of  which  the  political  organism  will 
take  cognizance,  the  appropriate  organ  of  the  state  will  determine 
the  fact  for  the  purpose  of  settling  the  dispute.  Among  independent 
states  there  is  no  such  tribtmal,  consequently  each  state  must  act 
on  its  recognition  of  any  fact,  and  when  the  fact  is  material  to  a 
dispute  between  the  states  and  they  cannot  agree,  the  case  is  the 
same  as  any  other  controversy  between  these  bodies.  Some  facts 
are  material  only  between  two  or  more  states.  Others  are  of  such 
a  nature  that  they  affect  the  course  of  international  life  and  are 
material  as  between  many  or  all  states.  Accordingly  in  these  cases 
we  find  a  considerable  amount  of  formality  in  the  recognition  com- 
menstuate  with  the  importance  and  the  necessity  of  the  recognition 
being  generally  known  in  the  international  world. 


•"Recognition  is  the  act  throiigh 
which  it  becomes  apparent  that  an  old 
State  is  ready  to  deal  with  a  new  State 
as  an  International  Person  and  a  mem- 
ber of  the  Family  of  Nations;"  1  Op- 
penheim,  Int.  L.,  2  ed.  (1912)  117. 
*'  Thus,  although  the  right  to  be  treated 
as  a  state  is  independent  of  recognition, 
recognition  is  the  necessary  evidence 
that  the  right  has  been  acquired"; 
Hall,  Int.  Law  6  ed.  (1909)  82.    Lori- 


mer,  Inst.  (1883-4)  Vol.  1,  93-219,  dis- 
cusses recognition  of  state  existence  as 
a  fimdamental  doctrine  of  the  law  of 
nations,  which,  it  is  believed,  is  errone- 
ous as  to  doctrine,  as  recognition  is  an 
act  and  cannot,  therefore,  be  a  doctrine. 
Wliile  admissible  to  speak  of  the  doc- 
trine of  original  sin,  it  is  entirely 
inaccurate  to  speak  of  the  doctrine  of 
birth. 
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Facts  Recognized 

Facts  Recognized. 

Preliminary. 


§83.  The  facts  in  international  life  which  an  independent  state 
must  recognize  as  existing  are  too  various  for  enumeration.  The 
principal  ones  are  as  follows:  (A)  state  of  war,*  (B)  state  of  neu- 
trality,' (C)  territorial  extent  of  a  state,'  (D)  membership  of  an 
individual  in  a  state,^  (E)  membership  of  the  state  in  the  family 
of  nations,*  (F)  changes  in  state  life,  origin  and  extinction  of  states.' 
(A),  (B).  (C)  and  (D)  are  sufficiently  referred  to  in  the  subsequent 
discussion;  (E)  has  already  been  discussed.  Changes  in  state  life 
have  occasioned  the  greatest  difficulty  and  will  be  separately  con- 
sidered tmder  the  progressive  headings  of  (A)  belligerency  and 
insurgency,  (B)  new  states  and  independence,  (C)  new  government 
and  title  of  government.  The  disappearance  of  a  state  from  inter- 
national life  causes  hardly  a  rippla.  It  is  only  when  a  new  state 
struggles  to  raise  itself  into  the  international  arena  that  we  find 
any  commotion  or  difficulty. 

Recognition  of  Belligerency  and  Insurgency. 

§84.  Belligerency  and  insiu'gency  are  facts  and  the  status  of 
belligerent  and  insurgent  communities  has  already  been  discussed.** 
The' recognition  of  the  fact  lies  solely  in  the  discretion  of  the  recog- 
nizing state  and  is  frequently  a  matter  of  some  delicacy.  The 
question  of  recognition  depends  entirely  on  how  far  the  recognizing 
state  is  aflfected  by  the  revolt,  that  is  to  say,  this  community  which 
is  endeavoring  to  break  forth  into  international  life  and  crack  the 
shell  of  the  political  canopy  of  the  state  against  which  it  revolts 
need  only  be  taken  accotmt  of  by  those  states  which  are  concerned 
or  affected  by  the  disturbance  in  the  other  state."    The  recognition 


*See  §601,  post. 

•  See  §674,  post. 
•See  §211,  post. 
^  See  §43 1 ,  post. 

•  See  §80,  ante. 

•  See  §61,  et  seq.,  ante. 
"  See  §49,  ante. 

"  The  question  has  been  extensively 
discussed  by  the  writers,  frequently, 
however,  as  if  it  were  a  question  of  law. 
See  1  Amer.  J.  Int.  Law  46-60;   Hall, 


Int.  Law,  6  ed.  (1909)  83-88;  Hershey, 
Int.  L.,  (1912)  116  et  seq.;  1  Lorimer, 
Inst.  (1883-4)  93  et  seq.;  1  Moore, 
Dig.  of  Int.  L.,  (1906)  164;  2  Philli- 
more,  Int.  L.,  3  ed.  (1879-1888)  20  et 
seq.;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
1 10  et  ««q.;  1  Westlake,  Int.  L.,  2  ed. 
(1910)  50-57;  Woolsey,  Int.  L.,  6  ed. 
(1897)  40  et  seq.,  290-296.  Lawrence, 
Int.  Law,  5  ed.  (1913)  352,  says  (1) 
recognition  of  belligerency  is  notice  by 
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of  belligerency  in  effect  assumes  that  the  revolting  body  is,  for  the 
time  being,  an  independent  state  existing  in  international  life  and 
entitled  to  exercise  international  violence."  The  state  against  which 
the  revolt  exists  cannot  complain  because  the  revolting  body  has 
gotten  entiidy  out  of  hand,  which  is  the  fault  of  the  parent  state  in 
not  having  sufficient  force  to  crush  it.  Some  of  the  cases  which  have 
occurred  are  referred  to  in  the  note." 


Recognition  op  New  States  and  op  Independence. 

§85.    There  is  a  distinction,  as  we  have  seen,  between  (A)  the 
birth  of  a  new  state,  (B)  the  independence  of  a  state,"  (C)  its  member- 


third  parties  of  their  intention  to  give 
the  community  recognized  all  the  rights 
of  lawful  belligerents,  (2)  insurgency  is 
a  condition  midway  between  belliger- 
ency and  unauthorized  violence,  (3)  puts 
the  case  of  a  revolting  fleet,  says  it 
cannot  be  recognized  as  belligerent  as 
belligerency  and  territory  are  insepar- 
ably connected.  He  dtes  the  following 
cases:  1891 — ^Revolt  of  the  Chilean 
Fleet.  1894— Revolt  of  the  Brazilian 
Fleet.  Woolsey,  Int.  L.,  6  ed.  (1897) 
292,  says  the  case  of  the  revolt  of  the 
low  countries  was  different  because 
they  were  states  having  their  special 
cluuters  not  connected  with  Spain 
except  so  far  as  the  King  of  Spain  was 
their  suzerain.  The  distinction,  how- 
ever, is  immateriaL  It  is  utterly  unim- 
portant what  the  nature  of  the  relation 
formerly  was  between  the  revolting 
and  the  independent  states.  "Insur- 
gency and  International  Maritime 
Law,"  George  Grafton  Wilson,  1  Amer. 
J.  Int.  Law,  46  et  seq.  As  to  recogni- 
tion by  a  parent  state  of  the  revolted 
c)ommunity,  see  Hall,  Int.  Law,  6  ed. 
(1909)  82,  83;  Wilson,  Int.  L.,  (1910) 
43. 

u  See  1603,  post. 

u  Cuba — ^Belligerency  not  recognized 
by  United  States  of  America,  1868-69, 
and  1895-98.  "The  Recognition  of 
Cuban  Belligerency,"  J.  H.  Beale,  9 


Harv.  Law  Rev.  406.  Insurgents  in 
Chili  in  1891,  and  Brazil  in  1894,  while 
not  recognized  as  belligerents  by  third 
powers,  were  nevertheless  given  free- 
dom of  action;  Wilson  8t  Tucker,  Int. 
L.,  (1901)  58.  Htmgary— Revolution 
in  1849.  Not  recognized  as  a  belliger- 
ent by  Great  Britain  or  France;  1 
Westlake,  Int.  L.,  2  ed.  (1910)  51. 
United  States  of  America  sent  an 
agent;  Wheaton,  Blements,  Dana's  ed 
(1866)  45-48.  For  a  collection  of  the 
different  public  acts  by  whic)i  the 
United  States  of  America  recognized 
the  existence  of  dvil  war  between  Spain 
and  her  American  colonies,  see  4 
Wheat.  U.  S.  Supr.  Ct.  Reports,  appen- 
dix, n.  II.  Confederate  States  of 
America:  Hostilities  commenced  April 

12,  1861.  Great  Britain  entered  into 
official  communication  with  the  Con- 
federate Commissioners,  and,  on  May 

13,  1861,  issued  a  proclamation  of 
neutrality,  for  text  of  which  see  Wilson 
&  Tucker,  Int.  L.,  (1901)  60;  Wilson, 
Int.  L.,  (1910)  40n».  For  discussion, 
see  Hall,  Int.  Law,  6  ed.  (1909)  36; 
1  Lorimer,  Inst.  (1883-4)  142-147; 
Walker,  Man.  Int.  L.,  (1895)  5; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
37;  Woolsey,  Int.  L.,  6  ed.  (1897)  293. 

^  Recognition  of  independence  may 
sometimes  be  accompanied  by  guaran- 
tee of  that  independence. 
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ship  in  the  family  of  nations.  The  chief  difficulty  in  international 
relations  is  over  the  recognition  of  independence,  and  as  that  inde- 
pendence is  generally  cotemporaneous  with  the  birth  of  the  state 
and  its  admission  into  the  family  of  nations,  the  recognition  of  the 
three  facts  is  simultaneous,  although  they  may  be  separated  by 
considerable  intervals  of  time,  and  (C)  does  not  necessarily  follow 
from  (B),  nor  (B)  from  (A).  A  few  cases  which  have  occurred  are 
noticed  in  the  note." 


"Belgium:  2  Phillimore,  Int.  L.,  3 
ed.  (1879-1888)  32.  Bulgaria,  Inde- 
pendence of:  See  Georges  Scelle  in 
American  J.  Int.  L.,  Vol.  5,  680  et 
seq.,  Vol.  6,  86  et  seq.,  659  et  seq. 
Czechoslovakia:  Recognition  by  United 
States  of  America.  **  The  Secretary  of 
State  makes  the  following  announce- 
ment:  'The  Czecho-Slovak  peoples 
having  taken  up  anns  against  the 
German  and  Austria-Hungarian  Em- 
pires, and  having  placed  organized 
armies  in  the  field  which  are  waging  war 
against  those  empires  under  officers  of 
their  own  nationality  and  in  accordance 
with  the  rules  and  practices  of  civilized 
nations;'  and  'The  Czecho-Slovaks 
having,  in  prosecution  of  their  independ- 
ent ptlrposes  in  the  present  war,  con- 
fided supreme  political  authority  to  the 
Czecho-Slovak  National  Council.  The 
Government  of  the  United  States 
recognizes  that  a  state  of  belligerency 
exists  between  the  Czecho-Slovaks  thus 
organized  and  the  German  and  Austro- 
Htmgarian  Empires.  It  also  recog- 
nizes the  Czecho-Slovak  National 
Council  as  de  facto  belligerent  govern- 
ment, clothed  with  proper  authority  to 
direct  the  military  and  political  affairs 
of  the  Czecho-Slovaks.  The  Govern- 
ment of  the  United  States  further 
declares  that  it  is  prepared  to  enter 
formally  into  relations  with  the  de 
facto  government  thus  recognized  for 
the  ptupose  of  prosecuting  the  war 
against  the  common  enemy,  the  empires 
of  Germany  and  Austria  Hungary'." 
Confederation  of  the  Rhine:  Guaran- 


teed and  recognized  by  Prussia  by 
treaty  of  Tilsit  of  July  7, 1 807.  Greece : 
Recognized  by  Great  Britain  in  1825, 
Turkey  remonstrating.  For  discussion 
see  2  Phillimore,  Int.  L.,  3  ed.  (1879> 
1 888)  32 ;  1 2  American  J.  Int.  L. ,  Supp. 
67etseq.-,  Wheaton,  Elements,  Dana's 
ed.  (1866)  43.  Italy,  Kingdom  of:  2 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
32-36.  The  unification  of  Italy  in  1 86 1 . 
Mecklenburg  and  Bavaria  refused  the 
recognition  of  Victor  Emmanuel  as  King 
of  Italy,  and  Cotmt  Cavour  revoked  the 
exequatur  of  the  consuls  of  these  states 
in  Italy;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  426. 

Lithuania  recognized  on  March  24, 
1918,  by  the  German  Government 
as  follows:  "Whereas  the  Lithuanian 
National  Cotmcil,  as  recognized  rep- 
resentatives of  the  Lithuanian  people, 
on  December  11,  1917,  declared 
Lithuania  an  independent  state  tmited 
with  Germany  through  eternal  and 
close  alliances  and  connections  in 
traffic,  monetary  and  other  fields,  and 
asked  Germany's  protection  and  help 
in  reconstruction  of  the  state,  we  hereby 
recognize  Lithuania  as  free  and  inde- 
pendent. The  German  Empire  is 
prepared  to  lend  Lithuania  the  required 
help  and,  in  concert  with  Lithuania's 
population,  to  take  the  necessary 
measures.  Conventions  for  the  re- 
establishment  of  confederation  with  the 
German  Empire  will  be  made.  The 
Imperial  Government  presupposes  that 
the  conventions  will  be  to  Germany's 
interest  as  well  as  Lithuania's,  and 


116 


FACTS  OP  INTERNATIONAL  LIFE 


Recognition 

Recognition  of  Title  and  Government. 


V6 


§86.  Recognition  of  titles  and  government  is  now  a  matter  of 
course  in  most  cases,  the  only  question  being  one  of  fact  as  to  the 
government  adopted  by  the  people  of  the  state  or  the  title  adopted 
by  the  government.  From  the  close  of  the  Thirty  Years  War  to 
•  the  beginning  of  the  19th  century,  many  controversies  arose  in 
Europe  over  questions  of  title  and  the  jealousy  of  other  sovereigns, 
and  other  reasons  often  prevented  a  recognition  of  a  new  title  assumed 


Lithuania  will  take  a  share  of  Ger- 
many's war  btirdens,  which  are  pro- 
moting Lithuania's  emancipation.  A 
fonnal  document  of  recognition  of 
Lithuania's  independence  will  be  for- 
warded to  the  National  Council." 
1903. — Panama  revolted  from  Colom- 
bia, and  the  United  States  immediately 
recognized  the  new  republic  as  an 
independent  state;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  120n>;  Wilson,  Int.  L.. 
(1910)  30.  Portugal  revolted  in  1640 
from  Spain.  Recognized  by  Great 
Britain  in  1641,  Spain  in  1688; 
Wheaton,  Elements,  Dana's  ed.  ( 1 866) 
42.  Spanish  colonies  in  South  America 
recognized  by  Great  Britain  in  1825, 
United  States  of  America  in  1822; 
Hall,  Int.  Law,  6  ed.  (1909)  84;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  120; 
2  PhilUmore,  Int.  L.,  3  ed.  (1879-1888) 
29-31 ;  Wheaton,  Elements,  Dana's  ed. 
(1866)  43.  "The  independence  of  the 
South  American  Republics,  a  Study  in 
Recognition  and  Foreign  Policy," 
Frederic  L.  Paxson,  (l  903,)  see  1 7  Harv. 
Law  Rev.  149.  Texas  by  United 
States  of  America  in  1836;  Wheaton, 
Elements,  Dana's  ed.  (1866)  44. 
United  Netherlands  recognized  by 
Spain  by  treaty  of  Munster  in  1648; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
42.  United  States  of  America,  thirteen 
revolted  British  colonies  in  North 
America  recognized  by  United  Nether- 
lands in  1782;  France,  by  treaty  of 
Paris  of  Feb.  6,  1778,  which  guaranteed 
independence    of    United    States    of 


America;  considered  casus  belli  by 
Great  Britain;  by  Great  Britain  in 
1782,  treaty  of  Paris;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  120;  2  PhilUmore, 
Int.  L.,  3  ed.  (1879-1888)29;  Wheaton. 
Elements,  Dana's  ed.  (1866)  42,  43. 
Poland,  recognition  of  by  United  States 
of  America  in  1919.  Note  by  Secretary 
of  State  as  follows:  "The  President  of 
the  United  States  directs  me  to  extend 
to  you  as  Prime  Minister  and  Secretary 
for  Foreign  Affairs  of  the  Provisional 
Polish  Government  his  sincere  wishes 
for  your  success  in  the  high  office  which 
you  have  assumed  and  his  earnest  hope 
that  the  Government  of  which  you  are 
a  part  will  bring  prosperity  to  the  Re- 
public of  Poland.  It  is  my  privilege  to 
extend  to  you  at  this  time  my  personal 
greetings  and  officially  to  assure  you 
that  it  will  be  a  source  of  gratification 
to  enter  into  official  relations  with  you 
at  the  earliest  opportunity  to  render  to 
your  cotmtry  such  aid  as  is  possible  at 
this  time  as  it  enters  upon  a  new  cycle 
of  independent  life,  will  be  in  full 
accord  with  that  spirit  of  friendliness 
which  has  in  the  past  animated  the 
American  people  in  their  relations  with 
your  countrymen."  The  Annex  to 
Article  26,  of  the  Peace  Treaty  of 
Versailles  of  June  28,  1919,  provided  as 
original  members  of  the  League  of 
Nations  signatories  of  the  Treaty  of 
Peace  the  following:  New  Independent 
States:  Czecho-Slovakia,  Hedjaz, 
Poland,  Serb-Croat-Slovene  State. 
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Act  of  Recognition 


by  a  potentate.  On  the  whole,  but  little  difficulty  has  occurred,  the 
question  being  entirely  one  of  fact.  The  government  is  the  organ 
of  the  state  and  is  usually  sufficiently  clear,  and  involves  no  difficulty 
in  recognition.^ 


The  Act  of 


on. 


Preliminary. 


§87.  The  act  of  recognition  is  performed  by  the  government  of 
the  state  as  that  is  its  organ  for  international  relations  and  cannot 
be  performed  by  any  individual  or  by  the  state  body  as  a  whole.*  In 
absolute  personal  governments  the  function  resides  in  the  monarch; 
in  lintiited  governments  in  such  organ  of  the  state  as  is  prescribed  by 
the  municipal  law.  This  recognition  may  be  made  by  one  state  alone 
or  several  states  may  act  together,  described  as  a  single  or  collective 
recognition.'  The  recognition  is  obviously  irrevocable  as  it  relates 
to  an  existing  fact.^  Recognition  is  sometimes  delayed  for  a  long 
time  after  the  occurrence  of  the  fact  when  the  latter  is  tmpalatable 
to  the  recognizing  state.    This  is  called  deferred  recognition.* 


^  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  III.  II.  7,  says 
that  when  a  prince  motints  to  the 
throne,  it  is  customary  to  notify  his 
accession  to  all  foreig^n  courts  and  for 
them  to  answer  by  congratulations,  and 
that  this  occurs  even  diuing  war,  refer- 
ring to  the  case  in  1719  when,  during 
the  war  between  Russia  and  Sweden, 
the  Queen  of  Sweden  notified  her 
accession  to  Peter  I.,  and  the  latter 
answered  by  a  congratulatory  compli- 
ment. 1701 — On  death  of  James  II. 
Louis  XIV.  openly  recognized  the  son 
of  the  exiled  king  as  James  III.  of 
Great  Britain.  Isabella,  Queen  of 
Spain,  who  came  to  the  throne  as  an 
infant  in  1833,  not  recognized  until 
1848  by  Russia,  Austria  and  Prussia; 
1  Oppenheim,  Int.  L..  2  ed.  (1912)  426. 
1897,  Oct.  12 — King  of  Korea  assumed 
title  of  Emperor,  but  United  States  did 
not  consider  it  necessary  to  reaccredit 
its  envoy  merely  because  of  the  change; 


4  Moore,  Dig.  of  Int.  L.,  (.1906)  463. 
See  §199,  post,  on  termination  of  diplo- 
matic mission.  See  2  Phillimore,  Int. 
L.,  3  ed.  (187^1888)  41  et  seq.;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  89; 
Vattel,  (1758)  Chitty's  Trans.  Book  II. 
§§43-44;  Wheaton,  Elements,  Dana's, 
ed.  (1866)  236.' 

« Wilson,  Int.  L..  (1910)  22,  says  the 
only  states,  etc.,  which  international 
law  recognizes  in  North  America  are  the 
United  States  of  America.  This,  it  is 
apprehended,  is  an  error.  A  state  is 
recognized  by  the  other  states  of  the 
world  as  an  independent  state  and  not 
by  international  law,  which  cannot 
recognize  anything  as  it  has  no  volition, 
will  or  consciousness. 

•Wilson,  Int.  L.,  (1910)  30. 

*  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
119. 

»  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
118. 
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(88.  The  state  act  of  recognition  may  be  expressed  by  fonnal 
statement  or  announcement,  or  implied  when  the  state  acts  on  the 
assumption  that  the  fact  is  in  existence,  that  is,  the  recognition  may 
be  express  or  implied/    Most  cases  of  recognition  are  implied. 

Absolute  and  Conditional  Recognition. 

{89.  Recognition  may  be  absolute  or  the  state  or  states  recog- 
nizdng  may  impose  conditions,^  and  if  they  do,  the  performance  of  the 
conditions  by  the  state  recognized  will  depend  entirely  on  the  opera^ 
tson  of  the  international  factors  of  conduct. 

Municipal  Eppect  op  Recognition. 

(90.  The  act  of  recognition  by  the  state  is  a  political  act*  of  the 
superior  power  in  the  state,  and  is  binding  upon  all  inferior*  or 
subordinate  departments  and  organs  of  the  government  and  upon  all 
members  of  the  state.  All  such  must  consider  and  recognize  the 
international  fact  to  be  as  it  is  or  has  been  "recognized  by  such  power, 
and  no  averment  to  the  contrary  can  be  heard.  This  principle  is 
frequently  applied  in  judicial  proceedings  where  the  court  says  it  is 
bound  by  the  act  of  the  head  of  the  state.^* 


*  1  Oppenhdm,  Int.  L.,  2  ed.  (1912) 
117.  Express  recognition,  proclama- 
tions of  belligerency,  neutrality,  etc. 
Implied  recognition  by  entering  into 
diplomatic  relations,  making  a  treaty, 
etc.;  Hershey,  Int.  L.,  (1912)  116; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  117; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
346.  The  Congo  Free  State  adhered  to 
the  general  act  of  the  African  Confer- 
ence at  Berlin.  Roumania  and  Servia 
created  by  congresses  at  which  they 
were  not  present  and  by  treaties  which 
they  did  not  sign  but  subsequently 
actually  recognized  by  accrediting 
diplomatic  agents  to  them ;  1  Westlake, 
Int.  L.,  2  ed.  (1910)  49.  International 
congresses  sometimes  admit  colonies, 
and  protectorates  to  positions  of  inter- 


national status, — E.  g.,  Berlin,  Inter- 
national Wireless  Telegraph  Conven- 
tion of  November  3,  1903;  Wilson,  Int. 
L.,  (1910)  36n» 

^  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
118,  where  he  cites  the  case  of  the 
recognition  of  Bulgaria,  Montenegro, 
Servia  and  Roumania  by  the  Berlin 
Congress  of  1878,  upon  condition  that 
they  would  maintain  religious  tolerance 
within  their  borders. 

'Recognition  solely  an  executive 
function  binding  on  courts.  See  cases 
cited  Wilson,  Int.  L..  (1910)  27n«. 

•Vattel,  (1758)  Chitty's  Trans,  p. 
142n»«. 

"2  PhiUimore,  Int.  L.,  3  ad.  (1879- 
1888)  38. 
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Prbliminart. 


$91.  The  question  as  to  the  equality  of  the  interoatioiial  inde- 
pendent states  of  the  world  has  caused  some  difficulty,  and  there 
is  considerable  obscurity  in  the  writers.  The  first  question  is — 
are  they  equal  in  fact?  The  second  is — ^is  there  a  legal  inequality, 
that  is,  do  the  external  factors  determining  international  conduct 
operate  equally  on  all  the  states?" 

Inbquality  in  Pact. 

§92.  These  organisms  which  we  have  called  states  obviously 
vary  in  size  and  power  just  as  individuals  are  different  in  capacity 
and  strength.  This  is  so  dear  as  to.iequire  no  extended  comment, 
and  is  referred  to  either  as  political  inequality  or  inequality  in  fact. 

Balance  op  Powbr. 

t93.  The  independent  states  of  western  Europe  have  been  com* 
peUed  in  self-preservation  to  combine  among  themselves,  from  time 
to  time,  in  order  to  prevent  any  one  of  their  number  fixm  acquiring 
such  power  as  to  overshadow  the  rest,  a  condition  of  affairs  which, 
it  was  foreseen,  would  terminate  in  the  absorption  of  the  other  states 
by  the  greater  one.  An  equilibrium,  therefore,  has  been  maintained 
by  balancing  the  powers  of  the  various  states  against  each  other,  and 
that  equality  is  sometimes  described  as  the  balance  of  power,"  which 
is  alact  and  not  a  conception  or  legal  doctrine,  as  some  writers  sup- 
pose.   Numerous  different  combinations  have  been  effected  from 

"The  discussion  will  be  arranged  which  are  judged  to  be  hazardous  to  the 

under  headings  shown  in  the  following  independent  and  national  existence  of 

table:  its  neighbors;"  Woolsey,  Int.  L.,  6  ed. 

Preliminary {91  (1897)  45.    He  then  points  out  that  it 

Independent  states  unequal  in  does  not  obtain  outside  of  Europe  nor 

fact {92  apply  to  sea  power,  and  instances  the 

Balance  of  power {93  growth  of  England,  and  says  that  her 

Legal  equality {94  outside  acquisitions  do  not  affect  oon- 

Ceremonial  equality {95  considerations   of  policy   in   Europe. 

^"The  meaning  of  the  balance  of  "An  equilibritmi  between  the  members 

power  is  this:  that  any  European  state  of  the  Family  of  Nations  is  an  indis- 

may  be  restrained  from  pursuing  plans  pensable  condition  of  the  very  existence 

of  acquisition,  or  making  preparations  of  International  Law;''   1  Oppenheim, 

looking  towards   future   acquisitions,  Int.  L.,  2  ed.  (1912)  193. 
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time  to  time,  and,  so  far,  have  been  successful  in  keeping  the  prin- 
cipal states  of  the  world  on  a  more  or  less  equality  of  power  in  fact." 
There  is  a  difference  of  opinion  among  the  writers,  some  supposing 
that  the  balance  of  power  does  not  exist  and  is  of  no  importance  in 
modem  times."  Others  take  what  is  believed  to  be  the  correct 
vie^Kr—that  it  is  of  vital  importance  to  the  continuance  of  international 
life  as  it  exists  today.^^ 


"  For  history  of,  see  1  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  574-614; 
Woolsey.  Int.  L..  6  ed.  (1897)  45-58; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
193n»;  Twiss,  L.  of  Nations,  Peace,  2 
ed. (1884)  187-190. 

"  The  following  authorities  seem  to 
think  that  the  balance  of  power  does 
not  obtain:  Hershey,  Int.  L.,  (1912) 
151,  says  that  the  balance  of  power  is 
a  system  based  on  the  idea  of  an  equal- 
ization of  force,  that  the  system  was 
temporarily  destroyed  by  Napoleon 
and  revived  at  the  Congress  of  Vienna. 
[Napoleon  did  not  destroy  the  system; 
he  temporarily  destroyed  the  balance 
of  power  as  a  fact.]  That  in  the  course 
of  the  19th  century  the  idea  has 
developed  into  that  of  the  concert  of 
Europe.  (On  the  contrary,  the  concert 
of  Europe  was  a  joint  action  of  states 
to  preserve  the  balance  of  power.] 
Lawrence,  Int.  Law,  5  ed.  (1913)  132, 
133,  269-279,  thinks  that  the  principle 
of  the  balance  of  power  has  declined  in 
the  last  htmdred  years;  that  in  modem 
times  the  theory  has  taken  the  form  of 
intervention  to  prevent  tmdue  aggres- 
sion by  one  state  at  the  instance  of 
another,  and  the  concert  of  Europe  has 
taken  its  place  [which  is  nothing  more 
or  less  than  a  combination  to  preserve 
the  balance  of  power.]  Westlake, 
Prin.  of  Int.  Law,  (1894)  120,  says  that 
the  former  state  of  Europe  differed 
from  the  present  owing  to  certain  facts 
which  contributed  to  make  the  principle 
of  the  balance  of  power  formerly  of 
greater  importance.  [The  more  accu- 
rate statement,  it  is  submitted,  is  that 
there  were  more  facts  tending  to  dis- 


turb the  balance  of  power;  the  main- 
tenance of  that  balance  is  as  important 
now  as  it  ever  was.]  Lorimer,  Inst. 
(1883-4)  Vol.  1,  44,  says  the  doctrine 
has  been  repudiated  by  history  as  it 
always  was  by  reason. 

*•  The  following  authorities  have 
expressed  what  is  believed  to  be  the 
correct  view  that  the  balance  of  power 
is  still  of  vital  importance:  F.  R. 
Coudert,  36  Amer.  Law  Reg.  &  Rev., 
N.  S.  369.  He  says  that  it  is  the  fons 
et  orinio  of  the  whole  plan  of  inter- 
national law.  EUhu  Root,  10  Amer.  J. 
Int.  Law,  215;    1  Oppenheim,  Int.  L., 

2  ed.  (1912)  193;   1  Phillimore,  Int.  L., 

3  ed.  (1879-1888)  581;  Twiss.  L.  of 
Nations,  Peace,  2  ed.  (1884)  187; 
Vattel,  (1758)  Chitty's  Trans.  Book  II. 
53,  III.  47,  48;  Wheaton,  Elements, 
Dana's  ed.  (1866)  92  et  seq.  See  Pre- 
amble to  the  Old  British  Mutiny  Act: 
"And  whereas  it  is  adjudged  necessary 
by  His  Majesty  and  this  present  Parlia- 
ment that  a  Body  of  Forces  should  be 
continued  for  the  Safety  of  the  United 
Kingdom,  the  Defence  of  the  Posses- 
sions of  His  Majesty's  Crown,  and  the 
Preservation  of  the  Balance  of  Power 
in  Europe;"  Lawrence,  Int.  Law,  5  ed. 
(1913)  130n».  Emperor  Napoleon  III. 
put  forth  the  doctrine  that  whenever 
another  state  was  greatly  aggrandized, 
Prance  must  have  territorial  compensa- 
tion, and  he  obtained  in  1860  the  ces- 
sion of  Savoy  and  Nice  as  compensa- 
tion for  the  creation  of  the  Kingdom 
of  Italy  but  failed  to  obtain  compensa- 
tion for  the  unification  of  North 
Germany  in  1866;  Lawrence,  Int.  Law, 
5ed.  (1913)  131. 
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Equality  of  States 


The  existence  of  the  balance  of  power  among  independent  states 
today  as  a  fact  must  not  be  confused  with  the  question  of  whether 
the  continuance  of  that  state  of  affairs  is  the  best  thing  for  humanity, 
upon  which  question  an  international  lawyer  can  express  no  opinion. 
There  are  those  who  argue  that  the  world  was  improved  and  the 
progress  of  humanity  benefitted  by  the  rise  and  continued  existence 
of  the  Roman  Empire,  and  that  mankind  reaped  more  benefit  than 
evil  from  the  existence  of  that  power,  and  that  the  rise  of  another 
such  world  power  at  some  time  in  the  futtu'e  is  as  inevitable  as  the 
rising  of  the  sun,  and  that  although  that  power  will  inevitably  fall, 
as  Rome  did,  the  consequent  disorganization,  probable  stagnation 
and  decay  will  be  more  than  compensated  for  by  the  advance  made 
by  man  during  the  continued  existence  of  that  power.  On  the  other 
hand,  it  is  argued  that  the  maintenance  of  the  balance  of  power  is 
necessary  to  the  future  development  of  international  life  in  a  manner 
which  will  preserve  the  spirit  of  liberty  and  self-government,  and  that 
no  world  power  shall  be  permitted  to  arise  until  the  independent  states 
of  the  world  are  ready  to  join  in  a  democratic  organization  which 
shall  effectually  preserve  the  spirit  of  personal  liberty  and  freedom 
of  opinion  which  have  so  powerfully  advanced  modem  civilization. 
The  answer  to  these  questions  involves  a  consideration  of  the  life  of 
man  extending  over  a  greater  period  of  time  than  is  now  open  to 
our  inspection,  and  mxist  be  left  to  the  philosopher  of  100,000  A.  D.* 

Legal  Equality. 

§94.  The  independent  states  of  the  world  are  in  fact  equal  in 
so  far  as  they  are  each  independent,  and,  therefore,  each  theoretically 
subject  to  the  same  factors  determining  the  conduct  of  independent 


*  The  message  of  President  Monroe 
to  Congress  on  December  2,  1823,  was 
probably  not  intended  to  enunciate  any 
principle  relative  to  the  maintenance 
of  the  balance  of  power,  as  the  center 
of  international  life  was  then  clearly 
fixed  in  western  Europe.  Now  that  the 
commtmity  of  international  states 
embraces  nearly  the  entire  world,  and 
the  center  of  international  gravity  has 
shifted  accordingly,  the  Monroe  doc- 
trine may  be  regarded  as  being  main- 
tained in  the  interests  of  the  continued 
existence  of  the  world  balance  of  power 


among  independent  states.  Oppen- 
heim.  Int.  L..  2  ed.  (1912)  Vol.  1,  198, 
thinks  that  the  United  States  of 
America  maintain  the  Monroe  Doctrine 
in  the  interests  of  that  world  balance 
of  power.  Confer  as  to  Monroe  Doc- 
trine: 1  Halleck,  Int.  L.,  4  ed.  (1908) 
92;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
196-199;  Wilson,  Int.  L.,  (1910)  67; 
Woolsey,  Int.  L.,  6  ed.  (1897)  53  et 
seq.;  Wheaton,  Elements,  Dana's  ed. 
( 1 866)  97 .  "  Should  the  Monroe  Policy 
be  Modified  or  Abandoned?"  Robert 
D.  Armstrong,  10  Amer.  J.  Int.   Law, 
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states.  International  law,  therefore,  which  is  a  conception  of  con- 
duct as  determined  by  those  factors,  applies  equally  to  all  these 
states  in  theory.  In  fact,  however,  we  find  here  even  a  slight  inequal- 
ity because  since  one  of  the  external  factors  consists  of  pressure  from 
other  states,  it  follows  that  a  weak  state  is  in  fact  more  subject  to 
that  external  factor  as  proceeding  from  a  powerf td  state  than  the 
great  powers  are  subject  to  similar  pressiu^  from  other  states.  In 
theory  only,  therefore,  the  states  may  be  said  to  have  legal  or  any 
equality.  When  we  examine  the  operation  of  the  principles  of  inter- 
national life  more  closely,  we  find  that  there  is  even  here  an  inequality 
which  may  only  be  remedied  by  the  erection  of  a  superior  political 
organization  which  can  control  the  power  of  independent  states. 
They  are  equal  so  far  as  freedom  from  external  political  control  is 
concerned,  and  therefore  legally  equal  if  the  word  **law"  is  confined 
to  the  factor  of  external  political  power.'  If,  however,  the  word 
"law"  is  used  to  include  all  external  factors,  then  there  is,  as  above 
noted,  an  inequality.* 

Cbrbmonial  Equality. 

§95.    There  has,  however,  been  from  the  earliest  times  in  western 
Europe  a  division  of  the  states  on  the  grotmd  of  ceremony,  some 


77  et  seq.  *'The  Real  Monroe  Doc- 
trine," Elihu  Root,  8  Amer.  J.  Int. 
Law,  427  et  seq.  "Pacific  and  Asiatic 
Doctrines  Akin  to  the  Monroe  Doc- 
trine," Albert  Bushnell  Hart,  9  Amer. 
J.  Int.  Law,  862  et  seq.  "The  Monroe 
Doctrine:  An  Interpretation."  By 
Albert  Bushnell  Hart,  Boston,  1916. 
Reviewed  in  64  U.  of  Pa.  L.  Rev.  859, 
12  Amer.  J.  Int.  Law,  214  et  seq. 
Proceedings  American  Society  of  Inter- 
national Law,  8th  annual  meeting, 
1914.  "Monroe  Doctrine,"  R.  B. 
Merriman,  Pol.  Quarterly,  1916.  Re- 
print by  Oxford  University  Press. 
"The  Monroe  Doctrine."  (1919)  T.  B. 
Edington.  "The  Monroe  Doctrine: 
An  Obsolete  Shibboleth,"  (1913)  Hiram 
Bingham. 

«  Halleck,  Int.  L.,  4  ed.  (1908)  Vol.  I, 
125  and  Wilson,  Int.  L.,  (1910)  73 
speak  of  rights  of  equality. 


•Hershey,  Int.  L.,  (1912)  155,  says 
that  there  is  a  right  to  equality  before 
the  law  but  that  there  is  an  inequality 
in  fact.  However,  how  can  there  be  a 
right  to  legal  inequality?  See  discus- 
sion of  "Rights,"  §115,  post.  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  Vol.  1.  168. 
169,  says  that  there  are  three  important 
consequences  of  the  legal  equality  of 
states:  (1)  Every  state  has  a  right  to 
vote  and  to  one  vote.  (2)  Legally  the 
vote  of  the  weakest  has  same  weight  as 
vote  of  the  strongest.  (3)  No  state  can 
claim  jurisdiction  over  an  independent 
state.  Lawrence,  Int.  Law,  5  ed. 
(1913)  268,  269,  says,  after  referring  to 
the  principle  of  legal  equality,  that  the 
facts  of  the  modem  world  are  hard  to 
reconcile  with  the  old  theory  of  the 
complete  equality  of  independent  states. 
"Nations  composed  of  men  and  con- 
sidered as  so  many  free  persons  living 
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having  precedence  over  the  others/  The  Pope  was  formerly  accorded 
precedence  over  aU,  and  the  emperor  came  next.  This  precedence 
of  states  has  disappeared  in  modem  times,  although  now  the  Catholic 
states  give  the  Pope  precedence.  States  now,  however,  are  divided 
into  states  with  royal  honors  and  states  without,  which  is  simply 
practically  a  designation  of  the  large  states  as  having  greater  pre- 
cedence. *  Attempts  were  made  to  fix  order  of  precedence  but  all 
failed.* 

Jurisdiction. 


Preliminary  Definition  and  Nature  of  State  Jurisdiction. 


§96.  We  have  already  referred  to  the  power  of  the  state  which 
is  exercised  through  the  political  organization  by  the  government.* 
We  have  therefore  two  separate  facts,  a  power  and  the  exercise  of  the 


together  in  a  state  of  nature,  are 
naturally  equal,  and  inherit  from 
nature  the  same  obligations  and  rights. 
Power  or  weakness  does  not  in  this 
respect  produce  any  difference."  Vat- 
tal,  (1758)  Chitty's  Trans.  Prelim.  §18. 
See  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
168;  Vattel,  (1758)  Chitty's  Trans. 
Book  II.  §36;  Walker,  Man.  Int.  L., 
(1895)  11;  Wheaton,  Elements.  Dana's 
ed.  (1866)  232  et  seq.  *'  The  Theory  of 
the  Independence  and  Equality  of 
SUtes."  Philip  Marshall  Brown,  9 
Amer.  J.  Int.  Law,  305  et  seq.  "The 
Equality  of  States  and  the  Hague 
Conferences,"  Frederic  C.  Hicks,  2 
Amer.  J.  Int.  Law,  530  et  seq. 

*  (a)  The  Pope  was  allowed  preced- 
ence by  the  Catholic  Powers,  but 
Russian  and  Protestant  states  refused, 
and  treated  him  as  Bishop  of  Rome 
only.  (b)  Emperor  of  Germany  for- 
merly as  successor  of  Charlemagne  and 
the  Caesars,  was  entitled  to  precedence 
over  all  other  temporal  princes;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  128. 

*  The  republics — United  Netherlands, 
Venice  and  Switzerland,  had  lower 
rank.   With  the  appearance  of  powerful 


republics,  as  the  Commonwealth  in 
England,  France  and  the  United  States, 
royal  exclusiveness  gave  way  and  re- 
publics were  accorded  royal  honors. 
They  broke  the  snobbery  of  kings.  By 
custom  there  appears  to  be  a  division 
into  two  classes:  (a)  State  with  royal 
honors — these  are  empires,  kingdoms, 
grand  duchies,  and  great  republics. 
(b)  States  without  royal  honors — 
including  all  other  states,  (c)  Congress 
of  Vienna  in  1815  attempted  to  estab- 
lish order  of  precedence;  attempt 
failed.  States  with  royal  honors  are: 
Emperors,  Kings,  Grand  Dukes,  Elec- 
tor of  Hesse,  Swiss  Republic,  United 
States  of  America,  German  Confedera- 
tion, Great  Republics,  Holy  See.  See 
1  Halleck,  Int.  L.,  4  ed.  (1908)  128  et 
seq.;  Lawrence,  Int.  Law,  5  ed.  (1913) 
288-292;  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  IV.  II.;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  171- 
173;  2  Phillimore.  Int.  L.,  3  ed.  (1879- 
1888)  5^-65;  Wheaton,  Elements, 
Dana's  ed.  (1866)  232  et  seq.;  Zouche, 
L.  of  Nations  (1650),  Carnegie  ed., 
Part  I.  IV.,  Part  II.  IV. 
*  See  §54  et  seq.,  ante. 
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power,  as  the  power  may  exist  without  being  exercised.  It  is,  how- 
ever, impossible  to  exercise  power  which  does  not  exist.  The  word 
"  jurisdiction  **  is  used  in  several  senses,  but  we  shall  use  it  as  meaning 
the  exercise  of  state  power.  ^  Some  writers  define  it  as  a  right  to 
exercise  state  power,  which  involves  a  tautology,  as  the  word  "right" 
can  only  mean  power  in  this  connection.* 

This  jurisdiction,  or  the  exercise  of  the  power  of  the  state,  will 
prevail  tuitil  overcome  by  a  superior  force.  Consequently,  the  test 
of  what  is  or  is  not  subject  to  the  jurisdiction  of  a  state  is  the  fact 
of  the  exercise  of  the  power,  and  nothing  else.  No  person  can 
possibly  be  affected  by  the  actual  exercise  of  the  power  of  the  state 
merely  upon  any  theory.  All  such  power  of  the  state  is  personal  in 
the  sense  that  it  is  exercised  only  upon  persons.  The  power  of  the 
state  can  never  affect  anything  but  human  conduct.  The  state 
cannot  fell  a  tree  as  the  hurricane  can  or  stop  the  rising  of  the  tide, 
although  the  attempt  appears  to  have  been  made.  There  is  con- 
siderable difficulty  as  to  personal  aiid '  territorial  jurisdiction  and 
whether  there  is  a  conflict  between  them,  to  which  topics  our  atten- 
tion will  now  be  directed.* 


'Jurisdiction  is  used  to  mean  (a) 
exercise  of  power,  (b)  the  power  itself, 

(c)  the  subject  matter  of  the  power, 

(d)  the  place  over  which  it  is  exercised. 
When,  therefore,  we  speak  of  a  person 
as  being  in  the  jurisdiction  of  the  state, 
we  mean  that  he  is  within  the  grasp  or 
power  of  that  state. 

•  "Jurisdiction  is  the  right  to  exercise 
state  authority,  and  for  the  purposes 
of  international  law  may  be  classified 
as  (a)  territorial  or  land  jurisdiction, 
(6)  fluvial  and  maritime,  and  (c)  juris- 
diction over  persons;"  Wilson  & 
Tucker,  Int.  L.,  (1901)  96.  "Jurisdic- 
tion is  the  right  to  exercise  state  author- 
ity;" Wilson.  Int.  L.,  (1910)  91. 
"  The  sovereignty  united  to  the  domain 
establishes  the  jurisdiction  of  the 
nation  in  her  territories  or  the  country 
that  belongs  to  her;"  Vattel,  (1758) 
Chitty's  Trans.  Book  II.  §84.  This 
jurisdiction  of  a  state  is  obviously  in 


fact  divisible,  although  it  has  been 
supposed  by  some  writers,  from  a  theo- 
retical point  of  view,  that  it  is  not. 
The  jurisdiction  of  the  state  being 
exercisable  in  different  branches  and 
over  different  subjects,  it  is  clear  that 
when  some  branches  are  confined  to 
one  organization  and  some  to  another, 
or  some  subjects  to  one  and  some  to  the 
other,  that  there  is  in  fact  a  division  of 
the  jurisdiction.  No  such  division,  of 
course,  can  be  practically  perfect,  and 
there  will  always  be  conflicts.  The 
existence  of  such  conflict,  however,  does 
not  impugn  the  fact  that  the  jurisdic- 
tion has  been  divided. 

•  The  following  table  shows  the  head- 
ings of  the  discussion : 

Preliminary  and  definition §96 

Personal §97 

Territorial §98 

Conflict  between  territorial  and 
.  personal §99 
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f  §97,  98  Jurisdiction 

Personal  Jurisdiction. 

§97.  We  have  not  been  able  to  find  any  definition  of  personal 
jurisdiction,  and  it  is  difficult  to  ascertain  just  what  is  meant  by  the 
phrase.  It  seems  to  have  been  supposed  that  tribal  jurisdiction  was 
personal,  and  that  such  jurisdiction  differed  in  some  way  from  the 
jurisdiction  exercised  by  a  modem  state.  The  supposition  as  to  the 
nature  of  tribal  jtuisdiction  is  correct  as  all  state  jurisdiction  is 
personal  but  the  obscurity  lies  in  the  difference  between  that  and 
modem  territorial  jurisdiction.  The  tie  which  bound  the  member 
of  the  tribe  was  personal,  and  the  error  seems  to  lie  in  the  assumption 
that  that  was  the  sole  test  of  the  jurisdiction  of  the  state.  An 
individual  is  subject  to  the  jurisdiction  of  a  state  when  he  is  in  fact 
affected  by  the  exercise  of  the  state  power,  whether  he  is  willing  or 
not,  and  whether  he  is  or  is  not  in  fact  a  member  of  that  state. 
Membership  in  the  state  confers  certain  advantages  and  privileges 
but  cannot  be  the  test  of  whether  the  power  of  the  state  can  be 
exercised  as  to  the  individual  in  question.  A  member  of  the  state 
beyond  the  reach  of  the  state  cannot  whilst  absent  be  affected  by  the 
power  of  that  government,  and  an  individual  within  reach  may  be 
affected  even  though  not  a  member.  All  state  jurisdiction,  therefore, 
is,  and  always  has  been,  personal,  and  is  exercised  on  the  person  in 
fact.    What,  therefore,  is  territorial  jurisdiction? 

Territorial  Jurisdiction. 

§98.  The  transition  of  man  from  a  nomad  to  a  settled  state 
was  the  beginning  of  territorial  jurisdiction.  As  soon  as  the  tribe 
became  permanently  settled  in  one  place  and  continuously  inhabited 
the  same  specific  portion  of  the  earth,  the  notion  arose  that  all  other 
persons  and  tribes  should  be  excluded  from  that  territory.  There- 
fore, the  jurisdiction  of  the  tribe  settled  there  was  the  only  jurisdiction 
exercised  which  was  in  fact  personal  jurisdiction.  This  economic 
change  in  fact  gave  rise  to  the  conception  of  fixed  territorial  juris- 
diction, which  is  the  condition  of  modem  political  communities. 
Territorial  jurisdiction,  therefore,  is  where  the  power  of  the  state  is 
continuously  exercised  over  all  persons  within  a  definite  portion  of 
the  earth's  surface  and  not  over  persons  outside  of  that  area.  It  is 
clearly  impossible  in  fact  for  two  states  to  exercise  power  over  the 
same  individual,  and  consequently  impossible  for  them  to  exercise 
any  power  over  the  same  community  of  persons  tmless  the  power 
of  one  is  exercised  in  subordination  to  the  power  of  the  other,  and 
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when  two  political  organisms  have  arisen  in  any  community,  they 
have  fought  for  supremacy,  and  one  or  the  other  or  some  other  power 
has  always  prevailed;  and  when  two  adjoining  communities  come 
into  contact  they  must  either  divide  the  territory  between  them  or 
else  one  overcome  the  other.  Territorial  jurisdiction,  therefore,  is 
exclusive  of  the  jurisdiction  of  any  other  state  within  the  territory. 
There  is  some  obscurity  as  to  the  facts  existing  in  the  middle  ages 
down  to  the  establishment  of  feudalism.  Some  writers  would  have 
us  believe  that  a  state  of  tribal  law  prevailed  in  which  each  man 
acknowledged  the  law  of  his  tribe,  and  that  the  streets  of  Genq^, 
Rome,  Athens  and  Alexandria  were  thronged  with  a  multitude  of 
persons  subject  to  different  laws  and  having  no  common  political 
superior  in  the  place  where  they  met.  It  is  doubtful  whether  such 
a  state  of  affairs  ever  could  exist  anywhere  for  any  length  of  time. 
The  fact  probably  is  that  the  man  of  the  middle  ages  thought  of  the 
commtmity  of  which  he  was  a  member  as  a  tribe  existing  as  such  a 
body  entirely  apart  from  any  locality  which  it  might  occupy,  because 
that  was  the  fact  of  the  day.  Tribal  jiuisdiction  was  the  word  which 
accurately  described  the  situation. 

The  modem  man,  with  perhaps  a  few  unimportant  exceptions, 
thinks  of  the  state  of  which  he  is  a  member  as  a  fixed  political  com- 
mtmity having  and  demanding  a  certain  area  of  the  surface  of  the 
earth  for  its  habitat.  It  is  probably  as  impossible  for  the  modem 
man  to  think  of  the  state  except  as  a  fixed  political  commtmity  as  it 
wotild  for  the  primitive  and  ancient  man  to  think  of  it  except  as  a 
wandering  tribe.  Each  forms  a  mental  picture  of  the  facts  familiar 
to  his  day  and  generation. 

The  territorial  jurisdiction  appears  to  have  developed  slowly,  to 
have  been  at  first  feeble,  gradually  acquiring  strength  as  civilization 
increased  and  the  commtmity  became  more  firmly  and  permanently 
fixed  in  its  home.  It  must  not  be  supposed  that  the  transition  from 
a  nomad  state  to  a  settled  life  was  sudden  or  accomplished  by  all 
tribes  in  the  world  at  the  same  time.  On  the  contrary,  the  process 
has  taken  many  thousands  of  years,  and  there  are  nomad  tribes  still 
in  existence  in  the  world  today  (1919).  Some  tribes  become  settled 
before  others,  and  as  the  fact  of  so-called  territorial  jtuisdiction  grew, 
complications  wotild  rise  between  it  and  the  personal  jtirisdiction. 
Ten  thousand  years  before  the  p3rramids  were  btiilt,  some  wandering 
tribesmen  from  Central  Asia  came  into  an  agriculttiral  commtmity 
in  the  fertile  plains  of  Mesopotamia  and  raised  a  question  which  still 
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engages  the  attention  of  legal  philosophers  and  upon  which  vast 
stores  of  learning  have  been  spent.^^ 

Conflict  Between   Territorial  and   Personal  Jurisdiction. 

§W.  The  writers  have  generally  retained  the  idea  that  the  juris- 
diction of  the  state  over  individuals  depends  on  membership,  and 
they  have  supposed,  therefore,  that  there  is  in  modem  times  a  con- 
flict between  the  territorial  and  personal  jurisdiction  when  a  member 
of  one  state  goes  into  the  jurisdiction  of  another.  It  is  clear,  how- 
ever, that  such  a  member  leaves  the  jurisdiction  of  his  own  state 
behind,  where  it  is  exercised  in  fact,  when  he  passes  the  frontier, 
because  he  cannot  in  fact  thereafter  be  affected  by  that  jurisdiction. 
He  then  in  fact  enters  the  jurisdiction  of  another  state  and  cannot 
possibly  be  in  any  way  subject*  to  the  jurisdiction  of  his  own  state 
except  by  some  process  by  which  that  jurisdiction  extends  into  the 
state  into  which  he  has  gone.  It  clearly  follows  from  the  con- 
clusions we  have  reached  that  such  a  state  of  affairs  is  impossible. 
There  are  two  theories  prevailing  in  modem  times:  one,  the  theory 
of  personal  jurisdiction,  which  represents  the  notion  we  have  above 
adverted  to,  that  the  member  when  he  comes  forth  from  the  state 
carries  with  him  a  certain  jurisdiction  of  .that  state.  The  other,  the 
territorial  jurisdiction,  which  we  believe  rightly  apprehends  the 
actual  facts  as  they  exist  in  the  world  today,  and  which  is  that  the 
jurisdiction  exercised  by  a  stsCte  within  its  territory  is  exclusive  of  the 
jurisdiction  of  any  other  state.^^  We  shall  have  occasion  to  refer  to 
this  subject  again  at  several  points  in  the  discussion,.^* 


^^  The  jurisdiction  of  a  state  is  always 
personal  and  exercised  exclusively  in  a 
certain  definite  territory:  On  the  sur- 
face, in  the  air,  subterranean — terri- 
torial jurisdiction.  Over  a  ship  in  the 
open  sea — maritime  jurisdiction.  In 
the  maritime  belt — marginal  jurisdic- 
tion. 

"The  following  writers  are  of  the 
opinion  that  the  jurisdiction  of  the 
state  extends  over  its  members  in  the 
territorial  jurisdiction  of  another  state: 
Hall«  Int.  Law,  6  ed.  (1909)  49-116; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  179, 
393;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  258;  Wilson  &  Tucker,  Int.  L.. 
(1901)  130.  As  pointed  out  by  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  Vol.  1, 


444,  great  difficulty  arises  in  the  en- 
forcement of  the  right  of  a  state  to 
recall  its  members  abroad  as  no 
foreign  state  is  botmd  to  assist  and  the 
other  state  in  question  cannot  invade 
the  jurisdiction  for  the  purpose  of 
seizing  one  of  its  own  citizens.  The 
following  seem  to  lean  more  strongly  to 
the  exclusiveness  and  strength  of  the 
territorial  jurisdiction;  Hershey,  Int. 
L.,  (1912)  172;  Lawrence,  Int.  Law, 
5  ed.  (1913)  212-267. 

"See  §221,  post,  on  extra-territorial 
jurisdiction.  See  §437,  post,  on  aliens 
in  the  state.  See  §312,  et  seq.,  on 
maritime  jurisdiction.  See  §170,  post, 
on  envoys.  See  §284,  post,  on  jtirisdic- 
tion  over  ships  on  the  high  seas. 
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Summary. 

§100.  The  purpose  of  this  chapter  is  to  describe  the  facts  of 
international  life,  that  is,  the  bodies  of  men  whose  conduct  we  are 
concerned  with,  which  are  independent  states.* 

A  nation  is  an  aggregation  of  people  having  a  common  origin  and 
language  and  greater  or  less  commtmity  of  law  and  custom.'  A 
state,  on  the  other  hand,  is  a  community  of  men  exerting  its  power 
as  an  organization  by  its  own  inherent  force  and  not  by  delegation 
of  power  from  any  other  organization,*  the  members  of  which  do  not 
necessarily  have  a  common  origin  or  language  or  a  community  of 
law  and  custom,  and  the  sole  bond  of  union  between  whom  may 
arise  merely  from  the  fact  of  their  dwelling  together  on  the  same 
territory.  This  state  is  a  living  organism  and  may  be  of  any  size, 
have  any  form  of  government,  good,  bad,  or  indifferent,  may  occupy 
a  definite  territory  or  not  and  still  retain  the  essential  elements  of  a 
state.*  A  state,  therefore,  is  to  be  distinguished  from  a  nation  in 
that  the  nationality  of  the  people  is  not  always  coterminus  with  the 
people  of  the  state,  and  a  nation  does  not  always  have  a  separate 
political  entity  of  its  own.  The  exclusiveness  and  strength  of  blood 
and  national  relationship  have  been  weakened  by  modem  civilization 
with  its  freedom  of  individual  movement  from  one  state  to  another. 
The  word  "nation**  is  used  by  many  writers  and  statesmen  to  describe 
the  bodies  which  are  more  accurately  designated  by  the  word  "state,"* 
States  are  to  be  classified  as  follows:'  (A)  fixed,  those  continually 
occupying  a  definite  territory.  This  is  the  type  of  the  modem  state.* 
(B)  Moving,  thoge  having  no  fixed  habitat  but  roving  over  the  surface 
of  the  earth.  This  type  is  almost  extinguished  and  incompatible 
with  modem  civilization.'  (C)  Independent,  those  having  no  supe- 
rior political  power.  The  word  "sovereignty"  often  used  in  this 
connection  is  too  ambiguous  for  accurate  thought  and  has  been 
discarded.*  (D)  Belligerent  and  insurgent  states  which  are  com* 
munities  exerting  sufficient  force  to  appear  upon  the  international 
horizon,  but  not  yet  permanently  fixed  in  international  life.*  (E) 
Dependent  states,  which  are  those  shut  off  from  international  life 
by  being  dependent  on  an  independent  state.^^  The  relation  between 
an  independent  state  and  the  state  dependent  upon  it  assumes  a 
.  great  variety  of  forms  which  the  writers  have  frequently  attempted 
to  classify  but  the  attempt  has  been  utterly  barren  of  any  practical 

'  See    (40,   ante.     *  See    f41,   ante.      ante.    '  See  §48,  ante.    *  See  f49,  ante. 
*  See  {42,  ante.    ^See  {43,  ante.    *  See      ^«  See  {{50,  51,  ante. 
{44,  ante.    •  See  {46,  ante.    ^  See  {47, 
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distinctions.  The  only  feature  of  importance  to  the  international 
lawyer  is  whether  the  dependent  state  is  shut  off  from  participation 
in  international  life  in  whole  or  in  part.  Some  dependent  states  are 
entirely  excluded  from  international  life,  as  the  member  states  of  the 
United  States  of  America,  and  others  have  greater  or  less  inter- 
national function,  as  the  member  states  of  Germany  and  Switzerland. 
The  question  in  each  case  is  determined  by  the  mtmidpal  law  and  is 
a  question  of  fact  for  the  international  lawyer.  Independent  and 
dependent  states,  with  respect  to  the  relation  between  them,  noay 
be  classified  as  follows:  (a)  those  where  the  tmion  is  of  such  a  nature 
that  each  state  governs  the  same  territory — one  superior  and  the 
other  inferior,  (b)  Where  the  superior  state  exercises  no  function  of 
government  within  the  dependent  state  but  controls  it  entirely 
through  external  contact  with  the  dependent  state  organization, 
(c)  Where  the  dependent  state  is  completely  merged  in  the  independ- 
ent state  so  as  to  entirely  lose  its  identity  as  a  state.^^  (F)  Neutral- 
ized, which  are  states  which  have  been  deprived  by  agreement  with 
other  states  to  a  greater  or  less  extent  of  the  function  of  making  war. 
They  have  been,  as  it  were,  devitalized  with  respect  to  one  of  the 
international  ftmctions.  Such  states  are  entirely  modem  having 
been  set  up  in  western  Etirope  in  the  twentieth  centtuy  for  political 
reasons.** 

The  government  of  the  state  is  the  political  organization  which 
exercises  the  collective  power  of  the  people  of  the  state,  and  is  the 
organ  by  which  the  state  participates  in  state  life  in  general  and  inter- 
national life  in  particular."  The  word  ''state"  is  sometimes  used 
to  refer  to  the  government,  and  since  the  international  law  deter- 
mines the  conduct  of  those  governments,  the  word  "government" 
could  be  substituted  for  state  with  a  gain  in  accuracy.  The  word 
"state,"  however,  is  sufficiently  dear  and  will  be  retained  in  deference 
to  the  established  usage,  which  is  not  to  be  departed  from  except 
under  necessity.  The  state,  therefore,  may  survive  the  government, 
may  indeed  have  a  number  of  successive  or  even  simultaneous 
governments,  but  the  government  cannot  survive  the  state.*^  The 
government  assumes  a  variety  of  forms  which  are  regulated  soldy 
by  mtmidpal  law  and  are  of  little  concern  to  the  international  lawyer 
who  only  needs  to  find  some  kind  of  a  government  to  deal  with  in  an 
international  aspect."  Two  or  more  different  governments  cannot 
exist  in  the  same  state  at  the  same  time  without  one  being  subordinate 

^^  See  {52,  ante.         "  See  f 53,  ante.         i*  See  §56,  ante. 
"  See  i54,  ante.         ^  See  (55,  ante. 
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to  the  other.^  The  government  of  an  independent  state  may  assume 
any  title  it  sees  fit,  which,  however,  will  not  have  any  currency  in 
international  life  until  recognized  by  the  other  independent  states 
of  the  world.*  The  phrase — a  de  facto  government — seems  to  be 
properly  applicable  to  a  government  existing  in  fact,  and  therefore 
all  governments  so  existing  are  de  facto  governments.  It  is,  however, 
used  to  describe  the  government  which  does  exist  in  distinction 
with  the  government  which  ought  to  exist  according  to  mimidpal 
law.  Such  a  government  is  for  the  time  being  the  organ  of  the  state 
and  will  have  greater  or  less  international  functions  according  to 
how  fully  it  is  developed  as  an  organ  of  the  state  it  stands  for.' 

States  have  been  personified,  i.  e.,  described  as  persons,  and  inde- 
pendent states  are  frequently  referred  to  as  international  persons. 
This  phrase  is  very  convenient  and  sufficiently  clear.  Monarchies 
are  generally  referred  to  in  the  feminine,  and  republics  in  the  neuter 
gender.^  States  are  living  organisms  and  will  come  into  existence 
and  terminate  from  time  to  time  from  various  causes.  The  extinc- 
tion in  fact  of  a  state  is  a  very  rare  occurrence  and  most  states  come 
into  existence  by  breaking  off  from  other  states,*  just  as  some  forms 
of  animal  life  reproduce  themselves  by  some  division  of  the  parent 
body.  There  is,  however,  a  distinction  to  be  drawn  between  the 
international  appearance  and  reappearance  of  a  state  and  its  extinc- 
tion or  birth  as  a  fact.  It  follows  from  the  previotis  distinction  of 
dependent  and  independent  states  that  some  states  will  appear  in 
international  life  and  others  will  be  shut  off.  Independent  states 
may  from  time  to  time  disappear  from  international  life,  and  a  state 
dependent  or  shut  off  may  break  the  political  power  which  is  above 
it  and  burst  into  international  view.  The  only  question  for  the 
international  legal  philosopher  is  as  to  when  a  state  appears  and 
reappears  on  the  international  horizon.*  A  state  disappears  from 
international  life  by  merger  in  another  state,  which  may  be  by 
conquest  or  voltmtary  tmion,^  and  it  appears  in  international  life  by 
separation  from  an  existing  state  which  may  either  be  forcible,  or 
by  voltmtary  agreement  with  the  other  state.*  A  new  state  may  also 
appear  by  a  body  of  men  setting  up  in  territory  not  formerly  occupied 
by  any  other  state.*  Another  case  is  where  a  number  of  states 
combine  to  form  a  new  state,  as  the  thirteen  American  colonies 
formed  the  United  States  of  America.  In  the  latter  case  a  number 
of  states  sometimes  disappear  from  international  life  behind  the 

'See  §59,  ante.  *  See  §58,  ante.  *  See,  ante.  *  See  §62,  ante.  '  See  §64,  ante. 
§  57,  ante.    «  See  §60,  ante.    *  See  §61      'See  §63,  ante. 
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new  state  which  is  set  up."  The  cases,  therefore,  of  the  international 
appearance  and  reappearance  of  states  may  be  reduced  to  a  very 
few  headings.  Most  writers  fail  to  distinguish  the  separability  of  the 
international  life  of  a  state  from  its  life  as  a  state  in  fact.* 

The  international  appearance  or  disappearance  of  a  state  will  have 
an  effect  upon  the  international  relations  it  has  or  assumes  with  other 
states^^  and  also  has  an  effect  upon  the  members  of  the  state  who 
by  the  appearance  lost  their  membership  in  the  old  state  of  which 
they  were  a  part,  and  became  members  of  a  new  international  body, 
and  in  the  case  of  a  disappearance,  lost  their  membership  in  an  existing 
international  body  and  became  the  members  of  some  other  body." 

The  notion  of  the  continuity  of  a  state  simply  expresses  the  fact 
that  a  state  is  a  live  organism  of  such  vitality  that  it  will  survive 
nearly  all  the  events  ofmunicipal  and  international  life.  ^' 

A  notion  has  been  advanced  in  this  connection  borrowed  from  the 
Roman  law,  that  there  is  a  succession  of  states.  The  theory  of 
succession  in  the  Roman  law  appears  to  have  been  evolved  to  explain 
the  devolution  of  property  rights  which  occurred  upon  the  death  of 
the  owner.  The  theory,  however,  seems  inapplicable  in  international 
law  because  a  state  can  never  be  said  to  die  leaving  property  in 
the  way  an  individual  does.^'  We  must  distinguish  two  cases  in  this 
connection — (A)  succession  of  states"  and  (B)  succession  of  govern- 
ment in  the  same  state.^^  In  the  case  where  one  state  disappears 
and  another  takes  its  place,  the  international  effect  of  the  change  will 
usually  be  adjusted  by  agreement  between  the  states  concerned. 
The  question  of  government  merely  involves  a  change  in  the  organ 
of  the  state  for  international  activity,  and  such  change  will  ordinarily 
have  no  effect  on  the  international  status  of  the  state  itself. 

The  conduct  of  a  state  necessarily  consists  of  an  act  or  series  of 
acts  known  as  state  acts.  These  acts  are  performed  by  the  officials 
of  the  state  acting  tmder  and  by  authorityof  the  state  government.^* 
An  individual  may  perform  an  act  which  the  government  may 
subsequently  ratify  and  adopt,  and,  if  it  does  so,  it  only  does  so  by 
considering  in  effect  that  the  act  of  the  individual,  when  he  did  the 
act,  was  an  act  of  the  government.  It  helps  the  apprehension  of 
this  part  of  the  subject  to  remember  that  the  government  acts  for  the 
people,  and  that  the  only  act  which  is  a  state  act  is  a  government 
act.  The  act  of  the  government  is  binding  upon  the  people  in  all 
parts  of  the  state,  and  the  political  action  of  the  head  of  the  state 

*  See  §62,  ante.         >»  See  §66,  ante.  *'  See  §69,  ante.         ^«  See  §71,  ante. 

"  See  f67,  ante.         ^  See  §68,  ante.  »  See  §70,  ante.        ^  See  §72,  ante. 
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or  the  organ  of  government,  whatever  it  may  be,  which  is  the  chief 
organ  in  the  state,  binds  all  other  departments  of  the  state,  and  they 
are  bound  to  assume  that  international  facts  exist  as  they  are  recog- 
nized to  exist  by  such  chief  organ.^  There  are  certain  limitations 
upon  a  state  act  which  do  not  exist  in  mimicipal  life.  A  state  may 
not  act  outside  its  jurisdiction  except  in  the  open  sea  or  in  territory 
of  no  state  without  infringing  the  jurisdiction  of  another  state. 
Each  state,  is,  therefore,  as  it  were,  shut  up  within  the  limits  of  its 
own  jurisdiction  and  this  confinement  of  state  activity  necessarily 
affects  the  relations  between  them  presenting  opportunities  for 
greater  friction  than  would  occur  if  there  were  greater  freedom  of 
state  action.' 

Every  state  act  will  have — (A)  an  international  effect;*  (B)  a 
municipal  effect,^  and  the  distinction  between  the  two  must  be 
clearly  kept  in  ntiind. 

The  independent  states  of  the  world  form  a  community  of  inde- 
pendent states  whose  association  arises  primarily  from  the  circum- 
stance that  they  exist  together  on  the  surface  of  the  same  planet.* 
There  is  no  tie  of  blood,  relationship  or  political  organization  between 
these  states.  They  are  united  by  a  common  self-interest  in  the  inter- 
national life  of  which  they  are  a  part.  Commerce,  interchange  of 
ideas,  civilization  of  the  members  of  these  states,  create  an  inter- 
national life  which  compels  the  governments  of  the  states  to 
co-operate,  in  order  that  their  own  members  may  not  be  shut  off 
from  the  benefits  thereof.  • 

The  family  of  nations  was  a  term  applied  to  a  smaller  body  of 
these  independent  states  originally  composed  only  of  the  civilized 
powers  of  western  Europe.  Its  circle  was  assumed  to  comprise  the 
only  independent  states  participating  in  international  life  and 
having  international  relations.  This  was  true  in  the  16th  and  17th 
centuries.  Now,  however,  the  growth  of  commerce  and  communi- 
cation has  been  so  extensive  that  all  parts  of  the  world  are  brought 
together  in  a  common  bond,  and  there  are  very  few  independent 
states  of  the  world  which  are  not  sufficiently  civilized  to  be  members 
of  this  community  of  states.  One  may,  therefore,  say  that  the 
community  of  states  today  practically  comprises  all  the  independent 
states  of  the  world.  Membership  in  the  community  is  simply  the 
fact  that  a  state  is  of  such  civilization  that  it  will  respond  equally 
with  the  other  states  to  the  pressure  of  the  external  factors  deter- 

*  See  §73,  ante.  *  See  §74,  ante.  *  See  §77,  ante.         •  See  §79,  ante. 

<  See  §75,  ante.  *  See  §76,  ante. 
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mining  independent  state  conduct.  There  is,  however,  no  political 
organization  of  this  community  of  states,  although  many  attempts 
have  been  made  to  create  one.' 

Recognition  is  an  outward  and  visible  manifestation  of  the  mental 
comprehension  of  an  existing  fact  or  state  of  affairs  and  is  properly 
used  as  applicable  to  people  and  things.  Recognition  is  of  impor- 
tance in  international  life  because  of  the  somewhat,  as  it  were, 
artificial  and  conventional  aspect  of  the  relations  between  independent 
states.*  The  facts  of  international  life,  appearance  and  disappear- 
ance of  states,  changes  of  government  and  changes  of  title  necessarily 
produce  a  change  in  the  mechanism  of  the  international  intercourse 
in  which  those  states  are  participating.  When  such  a  change  occurs, 
it  must  be  recognized  as  such  by  the  other  independent  states.  We 
have,  therefore,  recognition  of  new  states,  of  new  governments,  of 
heads,  of  state,  of  titles,  and  recognition  of  the  disappearance  of  a 
state.*  The  chief  question  is  as  to  the  recognition  of  a  new  state.^^ 
This  is  a  question  of  fact.  Has  the  state  achieved  its  political  inde- 
pendence and  is  it  free  from  all  external  political  control  ?^^  If  it  is, 
it  is  in  a  position  to  participate  in  international  life  with  other  inde- 
pendent states.  This  fact  must  be  determined'  by  independent 
states  and  is  a  fact  which  is  generally  forced  upon  them  by  the  rising 
political  power  of  the  new  independent  state. 

In  so  ^  as  these  states  are  all  independent  and  free  from  external 
political  control,  they  are  equal.  This  is  true  in  theory.  There  can 
be  no  theoretical  ineqtiality  between  two  bodies,  both  of  which  are 
absolutely  free  from  external  control."  There  is,  however,  sn 
inequality  in  fact,  a  difference  in  power  and  strength  between  these 
independent  states  of  the  world  from  which  it  follows  that  some 
states  will  exercise  greater  influence  and  power  than  others,  and 
some  of  the  states,  such  as  Switzerland,  Holland  and  Belgiiun,  are 
very  weak  in  comparison  to  the  resources  of  the  great  powers." 
The  writers  insist  upon,  and  correctly,  the  theory  of  the  legal  equality 
of  states,  by  which  is  to  be  tmderstood  that  the  jtual  conception 
of  the  conduct  of  independent  states  as  influenced  by  external  factors 
is  the  same  with  respect  to  the  conduct  of  every  independent  state. 
They  are  all  subject  to  the  same  external  factors  and  none  of  them 
have  any  factors  determining  their  conduct  which  do  not  apply  to 
the  others,  but  which  factors  do  not  operate  equally  on  all  the  states. 

'  See  §80,  ante.     *  See  §82,  ante.    "  See  §84,  ante.    **  See  §91,  ante. 
*  See  §83,  ante.    ^^  See  §85,  ante.    "  See  §92,  ante. 
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This  inequality  in  fact  or  political  inequality  necessarily  causes 
conflicts  between  the  independent  states  for  supremacy  one  over 
the  other.  Since  the  fall  of  the  Roman  Empire  there  has  been  no 
world  power,  and  the  independent  states  of  the  world  have  been 
maintained  in  a  state  of  equilibrium;  that  is  to  say,  no  one  of  them 
has  been  able  to  gain  an  ascendency  over  all  the  others.  The  main- 
tenance of  this  eqtiilibrium  is  referred  to  as  the  balance  of  power, 
and  the  maintenance  of  that  balance  of  power  has  been  a  cardinal 
principle  with  statesmen  in  western  Europe  since  the  close  of  the 
Thirty  Years  War.  It  is  probably  essential  to  the  future  develop- 
ment of  international  law  that  this  balance  of  power  be  preserved 
because  it  is  only  by  the  continuance  and  existence  of  a  community 
of  independent  states  that  there  can  ever  be  achieved  a  political 
tie  between  those  states  which  will  be  sufficiently  strong  to  control 
them,  maintain  peace,  and,  at  the  same  time,  have  the  element  of 
permanency  in  its  organization.  If  any  one  power  becomes  a  world 
power  before  that  political  organization  is  achieved,  we  will  revert  to 
the  state  of  affairs  which  existed  in  the  days  of  the  Roman  Empire, 
and  when  that  world  power  has  been  broken  up  there  will  be  another 
long  period  of  disintegration  and  re-alignment  following  similar  to 
that  which  occurred  after  the  fall  of  Rome.^^ 

The  Monroe  Doctrine  may  very  properly  be  considered  a  contribu- 
tion by  the  United  States  of  America  to  the  maintenance  of  the 
balance  of  power.  At  the  time  it  was  promulgated  it  did  not  seem 
to  have  that  effect.  The  increase  in  solidarity  of  the  world  and 
growth  of  wealth  and  commerce  of  the  South  American  republics  are 
gradually  shifting  the  center  of  international  life  from  western 
Europe  to  a  point  which  will  reflect  an  enlargement  of  the  com- 
munity of  independent  states  to  the  entire  world  in  which  the  equilib- 
rium must  be  maintained  among  a  larger  number  of  communities.^^ 

The  word  "jurisdiction"  has  several  meanings,  but  is  used  in  this 
treatise  to  mean  the  exercise  of  the  power  of  the  state.  The  power 
may  exist  without  being  exercised,  but  it  is  not  possible  to  exercise 
power  which  does  not  exist.**  The  power  is  exercised  through  the 
political  organization  or  government  and  can  only  affect  human 
conduct,  and  therefore  is  personal;  that  is,  it  can  be  exercised  only 
on  and  over  persons.  The  jurisdiction  of  a  state  will  prevail  tmtil 
overcome  by  a  superior  jtuisdiction,  and  every  one  is  subject  to  that 
jurisdiction  wHo  may,  in  fact,  be  affected  by  it,  that  is,  is  within  its 

"  Sec  §93,  ante.     »»  See  §96,  ante. 
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grasp.  Jurisdiction  is  a  fact  and  subjection  to  that  jurisdiction 
is  a  fact.^  A  distinction  has  been-  drawn  between  territorial  and 
personal  jurisdiction  and  a  very  curious  idea  extensively  entertained 
as  to  the  so-called  extension  of  the  personal  jurisdiction  of  one  state 
into  the  jurisdiction  of  another.'  All  jurisdiction  when  man  Uved 
in  a  nomad  state,  was  roving,  and  the  tribes  of  the  simple  life  of  the 
time,  no  doubt  lived  in  close  proximity  without  any  of  them  losing 
their  jurisdiction  and  status  as  independent  states.  When  a  tribe 
became  settled,  its  jurisdiction  was  exercised  continually  over  a 
definite  fixed  portion  of  the  earth's  surface  and  necessarily  excluded 
the  fact  of  any  other  jtuisdiction  being  exercised  within  that  same 
area.  No  individtial  can  be  subject  in  fact  to  two  different  juris- 
dictions, and  no  two  or  more  individual  ^embers  living  in  the  same 
community  can  be  subject  to  two  different  governments.*  This 
territorial  jurisdiction  is  none  the  less  personal,  but  the  phrase 
** territorial"  which  was  adopted,  raised  the  unfortunate  notion  that 
the  jurisdiction  was  somewhat  different,  which  partly  conduced  to 
the  formation  of  the  strange  conception  of  the  extension  of  the 
personal  jurisdiction  of  one  state  into  another.  It  was,  and  is  still, 
supposed  by  many  writers  that  when  a  member  of  a  state  ventured 
into  the  jurisdiction  of  another  state,  he  was  still  subject  in  a  measure 
and  to  a  certain  extent  to  the  jurisdiction  of  his  own  state,  and  that 
the  position  of  a  foreigner  in  the  jurisdiction  is  regulated  by  an  adjust- 
ment of  the  necessarily  resulting  conflict  between  the  territorial 
jurisdiction  and  the  supposed  personal  jurisdiction  of  the  foreign 
state  which  he  brought  in  with  him.  The  supposition  is  impossible, 
as  the  jurisdiction  of  one  state  cannot  be  exercised  in  the  territorial 
limits  of  another,  for  as  we  have  seen  above,  there  cannot  be  two 
governments  in  the  same  jurisdiction.  A  foreigner  in  the  jurisdiction 
is  in  fact  subject  to  its  grasp,  irrespective  of  alienage  and  the 
jurisdiction  over  members  depends  on  the  fact  of  power  and  not  on 
the  membership,  whatever  importance  the  latter  fact  may  have  in 
other  connections. 

It  has  been  supposed  that  since  the  jurisdiction  of  a  state  depends 
on  membership  that  the  foreigner  in  the  state  is  in  a  different  position 
with  respect  to  that  jurisdiction.  The  facts  of  the  case,  however, 
force  the  adherents  of  this  rule  to  refrain  from  pushing  it  to  its 
logical  conclusion.  It  is  believed  that  the  fact  is  obvious  that  the 
jurisdiction  within  the  limits  of  a  state  is  complete  and  conclusive, 

^  See  §96,  ante.    '  See  §99,  ante.    *  See  §98,  ante. 
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and  exercised  as  to  all  persons  therein,  irrespective  of  how  they  came 
there,  or  what  their  ties  are  with  any  other  state,  and  that  any 
position  which  any  foreigner  may  have  in  the  jurisdiction  arises 
because  of  some  external  international  factors  of  conduct  operating 
on  this  power  of  the  state  and  compelling  it  to  exercise  that  power 
in  a  certain  way  with  respect  to  the  foreigner.  The  only  question, 
therefore,  from  an  international  point  of  view,  is  how  far  these  inter- 
national factors  of  conduct  restrain  the  exercise  of  the  jurisdiction 
of  a  state  in  any  respect  at  all.^ 

« See  §99  ante. 
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Preliminary. 

§103.  This  chapter  will  be  devoted  to  a  discttssion  of  the  nature 
and  definition  of  international  law,  and  will  be  an  application  to 
state  conduct  of  the  reasoning  already  applied  to  individual  conduct. 
It  has  already  been  pointed  out  that  law,^  when  classified  with  respect 
to  the  external  factors  determining  conduct,  may  be  divided  into 
the  jural  conception  of  the  conduct  of  bodies  which  are  not  subject 
to  the  restraints  of  external  political  power,  and  the  jural  conception 
of  the  conduct  of  bodies  which  are  so  subject.  Independent  states 
have  also  been  distinguished  and  described  as  the  only  bodies  in  the 

*  See  §27,  ante. 
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world  whose  conduct  is  not  subject  to  external  political  power.* 
International  law,  therefore,  is  that  branch  of  law  which  relates  to 
the  conduct  of  independent  states.  In  the  previous  chapter,'  we 
have  pointed  out  that  independent  states  are  living  organisms  having 
certain  inherent  powers  and  unrestrained  by  any  exterior  political 
power.  The  unrestrained  exercise  of  this  power  would  result  in 
anarchy.  Each  state  is  in  fact  restrained  by  certain  factors,  and  the 
exercise  of  restrained  power  by  a  state  results  in  an  appreciable 
amount  of  international  order.  Our  task  now  is  to  discover  what 
those  restraints  are  and  how  they  may  be  described  and  their  opera- 
tion known.  It  is  important  for  the  student  of  international  law  to 
clearly  keep  in  mind  that  we  start  with  unrestrained  power  of  organ- 
isms as  a  fact,  and  study  the  restraints  which  exist  on  the  exercise 
of  those  powers. 

The  Interests  of  an  Independent  State. 

§104.  A  state  has  an  interest^  in  an  object,  just  as  an  individual 
has,  when  any  change  in  that  object  will  affect  the  state.  Since, 
however,  the  activity  of  a  state  is  confined  almost  entirely  within  its 
own  limits  by  the  facts  of  international  life,'^  it  follows  that  the 
interests  of  a  state  will  be  few  in  number.  Those  which  may  exist 
ate  emmierated  in  tabular  form  in  the  note.*  An  individual  interest 
will  be  subordinate  to  the  collective  interest  of  the  state.  Thus,  an 
individual  has  an  interest  in  his  own  life;  the  state  has  an  interest 
in  its  preservation,  and  it  is  better  that  the  state  should  be  preserved 
and  one  or  more  individuals  perish  than  that  a  few  individuals 
should  survive  and  the  state  should  perish.  The  extent  to  which 
state  or  individtial  interests  prevail  varies  in  different  communities 
and  in  the  same  commimity  at  different  times,  depending  on  various 
factors  which  are  immaterial  to  the  present  discussion.  The  interest 
of  a  state  is  unprotected  by  external  political  power  but  is  protected 
by  the  factors  determining  independent  state  conduct  which  will 
next  be  discussed. 

*  See  §48,  ante.  (0  An  interest  in  itself,  its  territory, 
'  Chap.  2.  form  of  government,  municipal 
*See  §4,  ante,  on  definition  of  an  law. 

interest.  (2)  An  interest  in  its  officials,  when 

•See   §74,  ante,  on  limitations  on  they  venture  forth  from  its  juris- 

state  act.  diction,  which  will  be — 

•  A   state  will  have  the  following  (a)  On  the  open  sea, 
interests: 
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Factors  Determining  the  Conduct  of  Independent  States 

• 

§105.  The  factors  determining  the  conduct  of  an  independent 
state  are  easily  described,  and  a  brief  reference  to  them  will  be 
sufficient.  There  is  no  political  authority  external  to  an  independent 
state/  consequently  no  power  which  can  afford  redress  for  damage 
to  a  state  interest,  determine  a  dispute  between  two  states,  or  coerce 
an  independent  state  to  perform  any  particular  act.*  States  do, 
however,  observe  habitual  and  imiform  conduct  in  many  particulars, 
to  which  they  are  influenced  by  certain  factors,  to  imderstand  which 
we  must  bear  in  mind  that  although  states  are  in  fact  organisms, 
they  are  operated  by  men.'  No  state  can  act  without  some  one  or 
more  human  wills  determining  that  act.  The  behavior  of  the  state 
will  therefore  be  subject  to  the  same  principles  as  govern  the  conduct 
of  men,  because  no  man,  upon  asstmiing  a  state  office,  can  divest 
himself  of  htmian  attributes  and  become  an  impersonal  machine. 
An  independent  state  will  be  governed  in  its  conduct  by — (A)  Self- 
interest,  (B)  Inherent  prejudice,  (C)  International  public  opinion, 
(D)  Custom  or  precedent,  (E)  Pressure  from  one  or  more  other  states, 
apart  from  political  power.  A  state  act^^  will  be  influenced  in  any 
given  case  by  these  factors  in  varying  degrees,  and  they  may  or 
may  not  act  together. .  Self-interest  will  in  some  cases  control  and 
the  others  will  be  defied.  The  force  of  habit  and  custom  is  so  great 
in  human  affairs  that  a  state  will  endeavor  to  show  that  what  is 
demanded  by  self-interest  is  in  accordance  with  precedent  and 
international  public  opinion.  These  factors  will  be  referred  to  for 
convenience  as  international  factors  determining  the  conduct  of 
independent  states."    They  are  of  varying  force  and  the  views  of 


(b)  Within  jtirisdiction  of  an- 

other state, 

(c)  In  jurisdiction  of  no  state. 

(3)  An  interest  in  its  members  beyond 

its  borders, 

(a)  On  the  open  sea, 

{b)  Within  the  jurisdiction  of 

another  state, 
U)  In  jurisdiction  of  no  state. 

(4)  An  interest  in  another  state. 

(a)  Another  independent  state, 

(b)  A  dependent  state. 

(5)  An  interest  in  the  open  sea  and  in 

territory  not  subject  to  the  juris- 
diction of  any  other  state. 

(6)  An  interest  in  the  maritime  belt. 


^  See  {48,  ante,  on  independent  states. 

*See  §81,  ante,  on  no  political 
organization  of  the  community  of  states. 

*See  il8,  ante,  for  the  distinction 
between  a  state  and  its  government. 
For  the  purposes  of  this  chapter  the 
distinction  is  immaterial  and  the  word 
"state"  will  be  tmderstood  to  include 
the  government  unless  otherwise  indi- 
cated by  the  context. 

"As  to  definition  of  state  act  see 
i72,  ante. 

^'Some  of  the  writers  indicate  an 
apprehension  of  the  external  factors; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  13, 
et  seq. 
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§106 


most  of  the  writers  on  international  law  are  colored  by  the  emphasis 
plaoed  on  a  particular  factor  to  the  exclusion  of  the  others. 

The  principles  of  ethics  as  influencing  conduct  are  excluded  from 
the  discussion.  These  principles,  so  far  as  they  may  be  determined 
and  agreed  upon,  are  solely  the  result  of  a  more  advanced  culture 
and  regard  for  the  interest  of  others  than  is  common  to  the  average 
member  of  the  community,  and  are  therefore  representative  only  in 
a  small  part  of  public  opinion.  The  operation  of  these  principles  is 
too  weak,  therefore,  to  justify  the  inclusion  of  them  in  the  factors 
which  actually  operate  with  effect  in  international  life."  The  influ- 
ence of  ethics  is  naturally  very  strong  in  theory  as  the  writers  repre- 
sent the  best  element  in  the  community,  and  accordingly  we  find 
most  of  them  over-emphasizing  the  ethical  aspect  of  the  subject  and 
coloring  their  statements  of  international  law  with  this  view  ao 
strongly  that  they  generally  leave  an  entirely  erroneous  impression. 
There  is  no  universal  standard  of  justice,"  consequently  the  opinion 
of  what  is  just  in  any  particular  case  will  only  be  the  opinion  of  the 
writer,  and  it  is  clear  from  a  cursory  examination  of  the  facts  of  the 
international  life  that  the  conduct  of  independent  states  falls  far 
short  of  the  general  standard  of  justice  entertained  by  even  the 
middle  classes  of  the  individuals  in  the  world.  Justice  will  therefore 
figure  in  our  discussion  only  as  an  ideal  to  lie  striven  for  but  rarely 
attained,"  and  totally  irrelevant  in  an  inquiry  into  the  jural  concep- 
tion of  independent  state  conduct. 


Independent  State  Conduct  as  Determined  by  International 

Factors. 

§106.    The  conduct  of  independent  states  as  determined  by  these 
factors  forms  a  body  of  facts  which  may  be  reduced  to  some  semblance 


"Sec  Lawrence,  Int.  Law,  5  ed. 
(1913)  13,  et  seq.,  for  a  good  discussion 
of  the  place  of  ethics  in  law  and  the  dis- 
tinction between  them.  This  distinc- 
tion also  apprehended  by  Hall,  Int. 
Law,  6  ed.  (1909)  2;  Woolsey,  Int.  L., 
6ed.  (1897)  3. 

"Hall.  Int.  Law,  6  ed.  (1909)  2; 
See  §28,  ante,  on  justice.  Woolsey,  Int. 
L.,  6  ed.  (1897)  1,  however  seems  to 
think  that  there  is  a  universal  standard 
of  justice. 

**Thtts  Lawrence,  Int.  Law,  5  ed. 


(1913)  10-12,  says  that  international 
law  may  be  regarded  as  an  a  priori 
investigation  into  what  the  rules  of 
international  intercourse  ought  to  be 
or  historical  investigation  of  what  they 
are.  **Two  principal  views  may  be 
held  as  to  the  nature  and  origin  of  these 
rules  (of  international  law).  They  may 
be  considered  to  be  an  imperfect  attempt 
to  give  effect  to  an  absolute  right  which 
is  assumed  to  exist  and  to  be  capable 
of  being  discovered;  or  they  may  be 
looked  upon  simply  as  a  reflection  of 
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§107 


Redress  for  Damage  to  a  State  Interest 


of  order  by  analysis,  just  as  in  the  case  of  the  conduct  of  individuals. 
The  description  of  that  orderly  conduct  is  referred  to  as  a  rule.  It 
is  true  that  the  states  on  particular  occasions  do  endeavor  to  deter- 
mine what  the  rule  is,  that  is,  find  a  description  of  the  conduct  to 
be  followed,  and  determine  their  action  accordingly.  Among  states 
we  find  a  very  large  amount  of  self-conscious  action  in  which  the 
state  is  voluntarily  and  consciously  endeavoring  to  adjust  its  conduct 
to  some  description  which  may  be  obtained  of  conduct  in  the  past 
or  to  the  play  of  the  international  factors  of  conduct  as  they  operate 
at  that  particular  time.^^  There  is  in  international  affairs  also  an 
tmconsdous  adjustment  of  the  conduct  of  each  independent  state 
to  the  interests  of  other  states  and  the  welfare  of  the  community  of 
states  as  a  whole,  which  adjustment  is  maintained  xmtil  the  incentive 
to  damage  the  interest  of  another  state  becomes  so  great  that  the 
international  factors  of  conduct  are  disregarded  and  an  act  of  damage 
results.  The  various  states  follow  certain  habitual  conduct  from 
motives  of  necessity  and  self-interest;  that  is,  voluntarily,  without 
any  special  pressure  from  another  state."  This  conduct  exists  apart 
from  any  description.  We  have  the  same  difficulty  in  international 
relations  in  separating  the  rule  and  the  factors.  We  can  see  more 
clearly,  since  we  are  dealing  with  larger  bodies,  how  conduct  to  a 
large  extent  is  orderly,  and  how  the  tendency  is  to  voltmtarily 
adhere  to  a  habittial  course  of  conduct  unless  there  is  some  powerful 
motive  to  the  contrary. 

Redress  for  Damage  to  a  State  Interest. 

• 

§107.  An  independent  state  may  have  an  interest,  but  it  cannot 
have  any  potentiality  of  redress  secured  by  external  political  power 
for  the  simple  reason  that  there  is  no  such  power  in  existence.  A 
state,  therefore,  whose  interest  has  been  damaged  by  the  conduct 
of  another  state,  will  be  able  to  obtain  redress  when  denied  only  by 
setting  in  motion  the  external  factors  influencing  the  conduct  of 


the  moral  development  and  the  external 
life  of  the  particular  nations  which  are 
governed  by  them;"  Hall,  Int.  Law, 
6ed.  (1909)  1. 

**E.  g. — Germany's  attempt  to  justify 
her  violation  of  the  neutrality  of 
Belgium  in  1914. 

*•  The  general  observance  of  the  rules 


of  international  law  by  the  independent 
states  of  the  world  remarked  on  by 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
89,  90,  where  he  refers  to  the  conscious 
cultivation  of  the  law  and  appeal  to  its 
standards.  See  Lawrence,  Int.  Law, 
5  ed.  (1913)  3;  1  Oppenheim,  Int.  L., 
2ed.  (1912)  14. 
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independent  states  to  which  we  have  ah*eady  referred.^  These  factors 
may  also  be  set  in  motion  by  a  state  which  has  not  been  damaged,  for 
selfish  ptirposes.  There  will  often  be  a  difference  of  opinion,  as  to 
which  there  is  no  power  competent  to  decide,  whether  in  any  case 
there  has  been  a  damage  to  a  state  interest,  or  whether  the  state  is 
proceeding  for  the  purpose  of  obtaining  redress  or  merely  for  selfish 
ends.*  The  interest  of  a  state  nnay  be  damaged  by  the  force  of 
nature,  by  the  act  of  another  state,  or  by  the  act  of  an  individtial. 
The  independent  state  thus  damaged  will  seek  redress  through  any 
one  or  more  of  the  external  factors  influencing  state  conduct  as 
follows:  Where  the  damage  is  caused  by  act  of  an  independent  state 
against  the  independent  state  itself;  where  caused  by  act  of  a  depend- 
ent state  wholly  excluded  from  international  Hfe  against  the  inde- 
pendent state  on  which  it  is  dependent;  if  partially  existing  in 
international  life  against  such  dependent  state  to  the  extent  allowed 
by  the  independent  state  upon  which  it  is  dependent.  If  the  damage 
is  caused  by  a  dependent  state  dependent  on  the  independent  state 
damaged,  the  redress  is  a  matter  of  municipal  law  unless  the  dependent 
state  exists  to  such  an  extent  in  international  life  as  to  bring  its  con- 
duct wholly  or  partially  within  the  influence  of  the  factors  already 
referred  to  affecting  the  conduct  of  independent  states,  in  which 
case  the  redress  is  wholly  or  partially  under  these.  If  the  damage  is 
caused  by  an  individual,  a  distinction  is  to  be  drawn  between  a 
member  of  the  state  and  an  alien.  If  by  a  member  of  the  state 
damaged,  the  redress  is  a  matter  of  municipal  law.  If  by  a  member 
of  another  state,  the  redress  is  against  the  state  of  which  he  is  a  mem- 
ber in  the  same  manner  as  in  the  case  of  a  dependent  state  wholly 
shut  off  from  international  life.  Where  the  damage  is  done  to  a 
member  of  the  state  while  within  the  jurisdiction  of  another  state, 
the  individual  will  have  the  redress,  if  any,  afforded  by  the  mtmicipal 
law  of  that  state,  and  his  own  state  will  have  a  redress  through  inter- 
national factors  of  conduct  against  the  other  state.'  In  international 
life,  therefore,  the  law  is  in  a  condition  of  self-help,  or  rather,  we 
should  say,  international  life  is  in  a  condition  of  self-help;  that  is, 
each  state  must  act  for  itself  and  cannot  rely  on  any  superior  political 

'  See  §105,  ante.  act  of  damage,  and  conduct  without 

'  The  discussion  in  this  chapter  will,  reference  to  any  redress,  will  be  subse- 

for   the    purpose   of   the    theoretical  quently  discussed  in  Chapter  10. 

examination  of  international  law,  be  '  See  Chap.  8  on  independent  states 

confined  to  conduct  damaging  a  state  and  aliens. 

interest.    State  acts  in  retaliation  for 
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power,  as  the  individual  can  in  municipal  life.^  Although  the  state 
must  act  for  itself,  the  international  factors  of  conduct  in  many  cases 
constitute  an  external  force  assisting  the  state.  It  is  therefore  not 
strictly  accurate  to  confine  our  attention  to  the  act  of  the  state  and 
ignore  the  other  elements,  because  in  many  cases  the  state  acting  by 
itself  will  be  unable  to  secure  redress. 

International  Law:  Definition. 

§108.  It  appears,  therefore,  that  we  have  certain  bodies  and  facts 
concerning  those  bodies,  to-wit,  their  conduct,  the  external  factors 
determining  that  conduct,  which  operate  by  way  of  restraint  on  the 
inherent  power  of  the  state  organism,  and  further,  that  the  conduct 
so  determined  may  be  described  in  terms  of  order.  Our  next  task 
is  to  define  international  law,  that  is,  to  see  how  the  word  "law"  is 
applicable  to  those  facts  we  have  referred  to.  It  is  necessary  to 
examine  the  nattire,  scope,  application  and  definition  of  intematipnal 
law,  and  then  dispose  of  certain  subordinate  topics,  some  of  which 
are  to  be  distinguished  and  excluded  from  the  discussion.  In  defining 
international  law,  therefore,  we  have  to  consider  the  distinction 
between  the  conduct  and  the  factors  determining  that  conduct,  and 
fiuther  remember  that  we  cannot  exclude  one  or  the  other  of  them 
but  must  embrace  them  all  in  our  definition.  International  law, 
therefore,  is  the  conception  in  terms  of  order  of  the  conduct  of  inde- 
pendent* states  as  influenced  by  external  and  internal  factors,  from 
which  external  factors  are  excluded  the  forces  of  nature  and  external 
political  power,  which  we  may  call  the  jural  conception  of  the  conduct. 
It  is  necessary  to  add  internal  factors  which  were  excluded  in  the 
definition  of  law  in  general,  because  an  individual  state  is  frequently 
powerfully  impelled  by  self-interest  to  observe  a  certain  course  of 
international  conduct,  and  secondly,  international  public  opinion  will 
proceed  in  part  from  within  each  state,  and  it  is  difficult  to  separate 
that  part  of  it  which  is  external  to  a  particular  state,  from  that 
which  is  internal  within  that  state.  It  is  necessary  also  to  distinguish 
the  point  of  view.  We  have  past  conduct,  present  conduct  and  future 
conduct,  and  the  principal  discussion  is  as  to  future  conduct. 

The  inquiry  in  any  case  will  be:  (A)  What  conduct  have  inde- 
pendent states  in  the  past  habitually  followed?     (B)  What  conduct 

^  See  Chap.  10  on  redress  for  damage  cemed  has  been  recognized  by  some 
to  a  state  interest.  writers,  e.  g. — !Zouche,  L.  of  Nations 

*That  independent  states  are  con-      (1650),  Carnegie  ed.,  Part  I.  1.  2. 
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do  they  follow  at  the  present  time  under  one  or  several  external 
factors,  none  of  which  include  superior  political  authority  ?  (C)  What 
conduct  may  a  state  consequently  be  expected,  in  the  absence  of  any 
compelling  self-interest  to  act  otherwise,  to  follow  in  the  future, 
under  the  influence  of  these  external  factors  determining  conduct? 
Many  definitions  of  'international  law  have  been  proposed,  and  a 
mmiber  of  them  have  been  collected  in  the  note.*  These  definitions 
are  generally  too  narrow,  as  they  emphasize  either  the  description  of 
the  conduct  or  one  or  the  other  of  the  international  factors,  and  many 
of  them  incorporate  the  ambiguous  word  "right." 


*  International  law  "is  the  result  of 
an  implied  agreement  among  civilized 
nations  to  abide  by  those  practices 
which  have  proved  most  conducive  to 
the  promotion  of  profitable  intercourse 
in  peace  and  to  the  mitigation  of  suffer- 
ing and  hardship  in  war;"  Frederic  R 
Coudert,  36  Amer.  L.  Reg.  and  Rev. 
N.  S.  362.  "International  law  is  the 
final  expression  of  the  public  opinion 
of  the  civilized  world  respecting  the 
rules  of  conduct  which  ought  to  govern 
the  relations  of  independent  nations, 
and  is,  consequently,  derived  from  the 
Source  from  which  all  public  opinion 
flows,  the  moral  and  intellectual  convic- 
tions of  mankind;*'  Prof.  Cairns, 
quoted — ^Wheaton,  Elements,  Dana's 
ed.  ( 1 866)  23.  The  law  of  nations  when 
we  distinguish  it  from  natural  law  or 
international  law  is  the  law  enjoining 
the  utility  of  the  great  aggregate  system 
of  commtmities;  Grotius,  Belli,  ac. 
Pacts  (1625),  Whewell's  Trans.  Proleg. 
17.  "The  rules  of  conduct  regulating 
the  interoourse  of  states;"  1  Halleck, 
Int.  L.,  4th  ed.  (1908)  50.  "Interna- 
tional law  consists  in  certain  rules  of 
conduct  which  modem  civilized  states 
regard  as  being  binding  on  them  in  their 
relations  with  one  another  with  a  force 
comparable  in  nature  and  degree  to 
that  binding  the  conscientious  person 
to  obey  the  laws  of  his  ootmtry,  and 
which  they  also  regard  as  being  enforce- 
able by  appropriate  means  in  case  of 


infringement;"  Hall,  Int.  Law,  6  ed. 
(1909)  1.  "International  Law  or  the 
Common  and  Conventional  Law  of 
Nations  is  that  body  of  principles,  rules 
and  customs  which  are  binding  upon 
the  members  of  the  international  Com- 
munity of  States  in  their  relations  with 
one  another  or  with  the  nationals  of 
other  states;"  Hershey,  Int.  L.,  (1912) 
1.  "According  to  Hefftcr,  one  of  the 
most  recent  and  distinguished  public 
jurists  of  Germany,  *  the  law  of  nations, 
jus  gentium,  in  its  most  ancient  and 
most  extensive  acceptation,  as  estab- 
lished by  the  Roman  jurisprudence,  is 
a  law  (recht)  fotmded  upon  the  general 
usage  and  tacit  consent  of  nations. 
This  law  is  applied,  not  merely  to  regu- 
late the  mutual  relations  of  States,  but 
also  of  individuals,  so  far  as  concerns 
their  respective  rights  and  duties, 
having  everywhere  the  same  character 
and  the  same  effect,  and  the  origin  and 
peculiar  form  of  which  are  not  derived 
from  the  positive  institutions  of  any 
particular  state.' "  Heffter,  quoted  by 
Wheaton,  Elements,  Dana's  ed.  (1866) 
16.  "  International  Law  may  be  defined 
as  the  rules  which  determine  the  con- 
duct of  the  general  body  of  civilized 
states  in  their  mutual  dealings;"  Law- 
rence, Int.  Law,  5  ed.  (1913)  1.  "The 
law  of  nature  realized  in  the  relations 
of  separate  nations;"  1  Lorimer,  Inst. 
(1883-4)  1.  "The  realization  of  the 
freedom  of  separate  nations;"   I  Lori- 
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raer,  Inst.  (1883-4)  2.     "The  law  of 
nations  is  the  realization  of  the  freedom 
of  separate  nations  by  the  reciprocal 
assertion  and  recognition  of  their  real 
powers;"    I  Lorimer,  Inst.  (1883-4)  3. 
"  It  is  in  this  limited  sense,  namely,  as 
comprising  the  rules  which  control  the 
conduct  of  independent  states  in  their 
relations  with   each  other,   that  the 
term  'Law  of  Nations'  is  employed  in 
the  following  treatise;"  Manning,  Int. 
L.,  2  ed.  Amos.  (1875)  3.     "Law  of 
Nations  or  International  Law  is  the 
name  for  the  body  of  customary  and 
conventional  rules  which  are  considered 
legally  binding  by  civilized  States  in 
their  intercourse  with    each   other;" 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  3. 
"  From  the  nature  then  of  States,  and 
from  the  nature  of  individuals,  certain 
rights  and  obligations  towards  each 
other   necessarily   spring;     these   are 
defined  and  governed  by  certain  laws. 
These  are  the  laws  which  form  the 
bond  of  justice  between  nations   .   .    . 
and  which  are  the  subject  of  interna- 
tional jurisprudence  and  the  science  of 
the    international    lawyer,   jus    inter 
gentes;'*    1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  3,  4.    Pu£Fendorf  says  that 
"  the  rules  of  abstract  propriety,  resting 
merely  on  unauthorized  speculation, 
and  applied  to  international  transac- 
tions, constitute  international  law  and 
acquire  no  additional  authority  when 
by  usage  of  nations  they  have  been 
generally  received  and  approved  of;" 
I  Wildman,  Int.  L.,  (1849)  28,  quoted 
Woolsey,  Int.  L.,  6  ed.  (1897)  12,  13. 
"I  claim  then  that  the  aggregate  of 
the  Rules  to  which  nations  have  agreed 
to  conform  in  their  conduct  towards 
one  another  are  properly  to  be  desig- 
nated   'International    Law;'"     Lord 
Russell,  Address  at  Saratoga  Springs, 
1 2  Law  Quar.  Rev,  ,313.    "  The  proper 
and  immediate  subjects  of  the  Law  of 
Nations  being  those  political  communi- 
ties which  are  in  a  state  of  Independ- 


ence, and  a  test  of  their  independence 
being  their  aptitude  or  capacity  to  dis- 
charge   the    obligations    of    Natural 
Society  towards  other  political  com- 
munities, and  to  regulate  the  mode  of 
discharging  their  obligations  without 
the  consent  of  any  Political  Superior, 
the  rules  which  result  from  mutual 
relations  and  which  govern  their  inter- 
course, resolve  themselves  into  Natural 
rules  and  Positive  rules  and  the  aggre- 
gate body  of  those  rules  which  admit  of 
being  enforced,  constituting  the  Law  of 
Nations  in  the  most  extensive  sense  of 
the    term;"     Twiss,    L.    of    Nations, 
Peace,  2  ed.  (1884)  145.    "The  Law  of 
Nations  is  the  science  which  teaches  the 
rights  subsisting  between  nations  or 
states  and  the  obligations  correspond- 
ent to  those  rights;"    Vattel,  (1758) 
Chitty's  Trans.  Prelim.   §3.     "Inter- 
national Law,  otherwise  called  the  Law 
of  Nations,  is  the  law  of  the  society  of 
states  or  nations;"  1  Westlake,  Int.  L., 
2  ed.  ( 1910)  1.   "  International  law,  in  a 
wide  and  abstract  sense,  would  embrace 
those    rules    of    intercourse    between 
nations,  which  are  deduced  from  their 
rights  and  moral  claims;    or  in  other 
words,  it  is  the  expression  of  the  jural 
and  moral  relations  of  states  to  one 
another;"    Woolsey,    Int.    L.,    6   ed. 
(1897)  2.     "In  a  more  limited  sense, 
international  law  would  be  the  system 
of  positive  rules,  by  which  the  nations 
of  the  world  regulate  their  intercourse 
with  one  another.    But  in  the  strictness 
of  truth  this  definition  is  too  broad,  for 
there  is  no  such  law  recognized  as  yet 
through  all  nations;"  Woolsey,  Int.  L., 
6  ed.  (1897)  3.    "Coming  within  nar- 
rower limits,  we  define  international  law 
to  be  the  aggr^ate  of  the  rules  which 
Christian  states  acknowledge,  as  obli- 
gatory in  their  relations  to  each  other, 
and  to  each  other's  subjects;"   Wool- 
sey, Int.  L.,  6  ed.  (1897)  3.     "Inter- 
national  law,   as   understood   among 
civilized  nations,  may  be  defined  as 
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International  law  is  a  pure  conception,  a  conception  from  which  the 
external  factor  of  superior  political  power  is  excluded,  and  is  therefore 
difficult  for  the  English-speaking  lawyer  to  grasp  because  he  is 
accustomed  to  thinking  of  law  as  having  that  external  factor  present. 
Grasp  that  distinction  he  must  if  he  wants  to  understand  international 
law.  International  law  can  have  no  motive,  no  piupose,  no  subject, 
no  object.  The  conduct  followed  by  a  state  may  have  such  a  char- 
acter and  also  the  factors  influencing  that  conduct,  but  it  is  difficult 
to  see  how  the  conception  of  the  conduct  as  so  determined  can  have 
any  such  characteristics.  It  is  true  that  in  practice  we  say  the  law 
compels  this.  The  statement  is  ambiguous.  What  we  mean  is, 
that  the  state,  acting  through  its  appropriate  organs,  will  attempt  to 
furnish  redress  as  to  conduct  of  a  certain  description. 

The  Operation  of  the  International  Factors  of  Conduct. 


Preliminary. 


§109.  Much  confusion  exists  because  of  the  failure  to  distinguish 
the  factors  and  the  conduct  from  the  conception  of  international 
law,  and  a  number  of  different  notions  have  from  time  to  time  been 


consisting  of  those  rules  of  conduct 
which  reason  deduces,  as  consonant  to 
justice,  from  the  nature  of  the  society 
existing  among  independent  nations; 
with  such  definitions  and  modifications 
as  may  be  established  by  general  con- 
sent;" Wheaton,  Elements,  Dana's  ed. 
( 1 866)  23.  "  Public  international  law  is 
the  body  of  generally  accepted  prin- 
ciples governing  relations  among 
states;"  Wilson,  Int.  L.,  (1910)  3. 
See  n.  3  for  collection  of  definitions. 
"International  law  is  the  customary 
law,  which  determines  the  rights  and 
regulates  the  intercourse  of  independent 
states  in  peace  and  in  war;"  I  Wild- 
man,  Int.  L.,  (1849)  1.  "International 
Laws  are  rules  of  conduct  observed  by 
men  towards  each  other  as  members 
of  different  States,  though  members  of 
the  same  International  Circle;"  Walker, 
Science,  Int.  L.,  (1893)  44.  "Inter- 
national law  consists  in  those  rules  of 


conduct  which  civilized  States  observe 
in  their  relations  with  one  another  and 
with  one  another's  subjects;"  Walker, 
Man.  Int.  L.  (1895)  1.  "Inter- 
national Law  is  the  code  of  states  and 
of  communities  to  which  has  been 
accorded  recognition  of  belligerency;" 
Walker,  Man.  Int.  L.,  (1895)3.  "Law 
between  Nations  is  the  law  which  is 
recognized  in  the  community  of  differ- 
ent princes  or  peoples  who  hold  sover- 
eign power — ^that  is  to  say,  the  law 
which  has  been  accepted  among  most 
nations  by  customs  in  harmony  with 
reason,  and  that  upon  which  single 
nations  agree  with  one  another,  and 
which  is  observed  by  nations  at  peace 
and  by  those  at  war;"  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed.  Part  I.  I. 
"The  various  ideas  of  law  formed  in 
different  societies  and  times,  and  the 
various  groups  of  customs  which  have 
been  obeyed  as  law,  have  probably  not 
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put  forward  some  of  which,  when  critically  examined,  are  seen  to  be 
mere  offsprings  of  that  confusion  and  accordingly  are  to  be  banished 
from  the  realm  of  accurate  thought.  Other  notions  correctly 
express  one  or  more  aspects  of  the  operation  of  the  international 
factors  of  conduct  and  to  that  extent  are  to  be  retained.  There  are 
several  headings  under  which  this  part  of  the  discussion  usually 
appears,  and  it  will  perhaps  simplify  our  attack  upon  the  problem 
if  we  take  it  up  under  them.  The  writers  usually  discuss  the  legal 
nature  of  international  law,  the  sanction  of  international  law,  the 
scope  and  application  of  international  law,  and  the  subjects  and 
objects  of  international  law. 

The  Legal  Nature  of  International  Law. 

§110.  Thus,  many  writers  undertake  to  prove  that  international 
law  is  of  a  legal  nature.  If  the  propositions  we  have  laid  down  are 
correct,  there  is  no  occasion  for  the  discussion  because  international 
law  is  by  the  definition  a  conception  in  terms  of  order  of  the  conduct 
of  certain  bodies,  and  therefore  as  much  of  a  legal  nature  as  the  like 
conception  of  the  conduct  of  individuals.  The  views  of  the  writers, 
however,  are  not  disposed  of  so  easily.  The  discussion  of  the  question 
whether  rules  of  international  law  are  legally  binding  plainly  begs 
the  question  because  it  involves  the  meaning  of  law,  and  further,  fails 
to  distinguish  that  there  is  no  factor  of  political  power  in  international 
relations,  and  that  therefore  international  law  is  different  from 
municipal  law.  If,  however,  law  is  used,  as  it  often  is,  to  mean  the 
external  factor  of  superior  political  power,  then  international  law 
is  not  law  because  there  is  no  superior  political  power.  The  con- 
troversy, therefore,  is  hopelessly  obscured  in  the  ambiguity  of  the 
word  **law"  and  reaches  no  rational  conclusion.  When  it  is  carefully 
analyzed  we  will  find  it  is  nothing  but  a  meaningless  controversy 
over  words.  The  views  of  some  of  the  writers  are  collected  in  the 
note.' 


yet  been  sufficiently  compared  and 
analyzed,  and  until  an  adequate  com- 
parison and  analysis  have  been  made, 
no  definition  or  description  of  law  can 
be  r^arded  as  final;"  Hall,  Int.  Law, 
6  ed.  (1909)  14.  As  to  definitions  see 
Wheaton,  Elements,  Dana's  ed.  (1866) 
23. 
^  Hall,  Int.  Law,  6  ed.  (1909)  13-16, 


says  international  law  constitutes  a 
branch  of  true  law  because  cast  in  a 
legal  mould  and  treated  in  practice  as 
being  l^al  in  character,  although  lack- 
ing the  sanction  of  determinate  political 
authority,  and  lying,  as  he  admits,  on 
the  extreme  frontier  of  law.  Hall,  Int. 
Law,  6  ed.  (1909)  18,  says  absolute 
independence  of  states  is  unnecessary  to 
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the  conception  of  a  legal  relation  be- 
tween communities  independent  of 
each  other;  that  international  law 
could  exist  just  as  well  in  a  world  of 
equal  states  dependent  on  a  common 
superior,  which  is  true,  because  then 
there  would  be  a  common  political 
superior  exercising,  to  a  greater  or  less 
extent  the  power  of  the  state.  It  is 
not,  however,  a  question  of  conception 
but  a  question  of  fact.  We  are  studying 
bodies  which  have  no  external  superior 
in  fact,  and  that  is  all  there  is  to  it. 
The  facts  might  have  been  otherwise, 
they  may  be  otherwise  in  the  future,  in 
either  of  which  events  we  will  be  study- 
ing different  facts.  Hershey,  Int.  L., 
(1912)  5-9,  describes  international  law 
as  a  branch  of  true  law  and  discusses 
the  external  factors  determining  state 
conduct.  The  proposition  he  states 
demonstrates  the  obscurity  in  the  use 
of  the  word  law.  If  true  law  is  munic- 
ipal law  then  law  must  have  political 
power  to  enforce  it  and  international 
law  is  not  true  law.  He  points  out  that 
some  branches  of  municipal  law  are  not 
enforced  by  political  power  of  the  state 
and  that,  in  some  cases,  where  the 
political  power  assumes  to  act,  it  fails 
because  the  people  are  not  in  accord. 
That  is  to  say,  the  factors  determining 
conduct  in  municipal  life  may  not  agree 
with  the  political  power  and  its  exercise 
will  be  futile.  Lawrence,  Int.  Law,  5 
ed.  (1913)  2,  says  that  the  principles  of 
international  law  are  rules  whether  they 
are  or  are  not  laws  but  the  question 
whether  it  (international  law)  confers 
rights  depends  on  whether  the  term  law 
is  properly  applied.  The  question  as  to 
the  application  of  the  term  law  depends 
on  the  definition  of  the  term  law.  It  is 
reasoning  in  a  circle  to  argue  that  the 
distinction  between  international  and 
municipal  law  is  based  on  any  meaning 
given  the  word  law.  Oppenheim,  Int. 
L.,  2  ed.  (1912)  Vol.  I,  8-15,  after 
defining  law  as  a  body  of  rules  for 


human  conduct  within  a  community 
which  by  common  consent  of  this  com- 
munity shall  be  enforced  by  external 
power,  concludes  that  international  law 
is  law  in  the  same  sense  because  he  finds 
in  international  life  all  the  three  ele- 
ments of  law,  to- wit;  a  community, 
which  is  a  community  of  nations; 
second,  a  body  of  rules  for  the  conduct 
of  the  members  of  the  community. 
These  rules  he  finds  in  the  rules  of 
conduct  which  have  grown  up  in  the 
last  few  centuries  and  in  the  written 
rules  created  by  international  agree- 
ments. And  a  third  element,  in  a  com- 
mon consent  of  the  members  of  the 
community  that  these  rules  shall  be 
enforced  by  external  power,  which 
external  power  he  finds  in  self-help  and 
intervention  on  the  part  of  other  states 
which  sympathize  with  the  state 
wronged.  This  external  power,  how- 
ever, does  not  include  superior  political 
power  of  the  state;  therefore,  the  sup- 
posed analogy  breaks  down  as  to  one 
of  the  elements.  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  Vol.  1, 76-78,  answers 
the  objection  that  there  can  be  no  law 
between  independent  states  because  no 
common  political  superior,  as  follows: 
( 1)  As  a  matter  of  fact,  states  do  recog- 
nize the  existence  and  independence  of 
each  other,  out  of  which  society  law 
must  necessarily  spring,  that  the  rule 
of  right  regulating  intercourse  between 
themselves  is  such  law,  which  is  no 
answer  but  simply  an  assertion  that 
law  exists  in  such  a  society,  which  is 
denied  by  the  proposition.  (2)  The 
proposition  confuses  the  physical  sanc- 
tion of  law  enforced  by  political  super- 
ior and  the  moral  sanction  of  right. 
(The  learned  judge  would  have  more 
accurately  said,  the  proposition  takes 
only*one  view  of  the  possible  meaning 
of  law  and  excludes  the  other,  not  so 
much  a  confusing  of  the  two  as  an 
overlooking  of  one.)  That  irrespective 
of  the  international  means  of  enforcing. 
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§111.  There  can  be  no  sanction  of  international  law,  as  that  word 
is  applied  to  municipal  law  enforced  by  political  authority.  There 
are,  however,  the  external  factors  of  compulsion  which  may  be 
described  as  a  sanction.*  International  life  is  in  a  condition  of 
self-help,  that  is,  each  state  must,  if  it  cannot  persuade  another 
state  to  afford  redress,  take  measures  to  compel  that  redress.  The 
difficulty  is  that  this  freedom  of  action  has  and  does  result  in  many 
acts  of  oppression  and  is  used  for  selfish  purposes,  which  circum- 
stances have  led  the  writers,  confused  by  ethical  notions,  to  attempt 
to  pass  judgment  on  particular  acts,  and  suppose  that  there  is  some 
power  to  determine  what  a  state  shall  or  shall  not  do,  which  supposi-' 
tion,  however,  is  nothing  but  the  opinion  of  the  writer  upon  the  state 
conduct  in  question. 


the  law  must  remain,  as  God  has  willed 
the  society  of  states  as  He  has  that  of 
individuals.  (3)  Most,  if  not  all,  civil- 
ized states  have  incorporated  into  their 
own  municipal  law  a  recognition  of  the 
principle  of  international  law.  While 
this  clearly  refers  to  the  acknowledg- 
ment by  individual  states  of  the  exist- 
ence of  international  law,  it  sheds  no 
light  upon  the  proposition  which  is  as 
to  the  quality  or  character  of  that  law. 
(4)  History  demonstrates  that  a  certain 
nemesis  overtakes  the  transgressor  of 
•international  justice,  citing  the  first 
partition  of  Poland  as  opening  an 
*'  Iliad  of  Woes."  It  may  be  true  that 
a  n£mesis  does  overtake  the  wrong- 
doer, but  an  accurate  reading  of  history 
will  fortify  the  conclusion  that  the 
wicked  get  away  with  the  goods  in 
international  life  as  often  as  they  do 
in  municipal  life,  and  the  instances  in 
which  they  do  in  municipal  life  are 
certainly  very  frequent.  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  175,  176, 
however,  answers  more  accurately — 
that  the  absence  of  any  superior  politi- 
cal power  is  immaterial  since  the  rules 
of  international  conduct  are  in  fact 
enforced  by  factors  external  to  the 


independent  states,  and  therefore  may 
be  described  as  law  since  any  rule 
enforced  by  external  factors  is  law. 
"International  Law  in  Legal  Educa- 
tion," J.  B.  Scott,  4  Col.  Law  Rev.  409. 
"The  Binding  Force  of  International 
Law,"  A.  Pearce  Higgins  (1910).  See 
review  in  1 1  Col.  Law  Rev.  699,  and 
5  Amer.  J.  Int.  Law,  850.  "The  Legal 
Nature  of  International  Law,"  James 
Brown  Scott,  1  Amer.  J.  Int.  Law,  8, 
31  et  seq.  "The  Influence  of  Chris- 
tianity on  Law  of  Nations,"  2  Ward, 
Hist.,  (Dublin,  1795)  1  et  seq.  "The 
Development  and  Formation  of  Inter- 
national Law,"  Ernest  Nys,  6  Amer.  J. 
Int.  Law,  1  et  seq.,  279  et  seq.  "The 
Influence  of  the  Law  of  Nature  upon 
International  Law  in  the  United  States, ' , 
Jesse  S.  Reeves,  5  Amer.  J,  Int.  Law' 
547  et  seq.  "The  Reconstruction  of 
International  Law,"  Franz  von  Liszt, 
64  Univ.  of  Penna.  Law  Rev.,  765. 
"International  Justice,"  James  Brown 
Scott,  64  Univ.  of  Penna.  Law  Rev., 
774. 

""The  Sanction  of  International 
Law,"  Amos  J.  Peaslee,  10  Amer.  J. 
Int.  Law,  328  et  seq. 
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§112.  There  is  great  confusion  among  the  writers  in  an  attempt 
to  define  the  scope  and  application  of  international  law.  The  scope 
and  application  which  is  thus  referred  to  is  really  a  description  of  the 
operation  of  the  international  factors  of  conduct,  and  since  inter- 
national law  is  a  conception  in  terms  of  order  of  the  conduct  of  certain 
bodies  as  determined  by  those  factors,  our  attention  will  necessarily 
be  confined  to  the  bodies  so  subject.  The  application  of  these  factors 
to  the  conduct  of  independent  states,  therefore,  determines  the  lintiits 
of  ovir  inquiry.  There  are  certain  independent  states  which  are  said 
not  to  be  within  the  scope  of  international  law,  not  to  be  subject  to 
international  law,  etc.  An  examination  of  these  bodies  and  of  their 
peculiar  situation  will  more  clearly  illustrate  the  principle  that  what 
we  are  really  discussing  is  the  operation  of  international  factors  of 
conduct  and  not  the  abstract  conception  of  law.'  A  state  is  a  mem- 
ber of  the  family  of  nations  when  it  is  responsive  to  an  equal  extent 
with  the  other  states  to  the  factors  determining  the  conduct  of 
independent  states.  Since  there  are  factors,  external  and  internal, 
determining  the  conduct  of  independent  states,  and  these  factors 
operate  equally  on  each  state,  it  follows  that  if  a  state  is  in  such 
circumstances  that  it  cannot  and  will  not  respond  to  an  equal  extent 
with  the  other  independent  states  to  these  factors,  it  cannot  fully 
participate  in  international  life  with  them.  States,  therefore,  which 
are  barbarous  and  uncivilized,  and  are  without  commerce,  and  the 
public  opinion  corresponding  in  a  measure  to  the  international 
public  opinion  of  the  civilized  states  of  the  world,  are  not  in  a  position 
to  participate  equally  with  the  other  independent  states  in  the 


•Hershey,  Int.  L.,  (1912)  96,  says 
that  some  publicists  say  that  the  scope 
of  international  law  is  as  wide  as 
humanity  itself  and  its  range  extends 
over  the  whole  earth.  Oppenheim,  Int. 
L.,  2  ed.  (1912)  Vol.  1,  30,  entitles  his 
discussion  "Dominion  of  the  Law  of 
Nations,"  and  says  "Dominion  of  the 
law  of  nations  is  the  name  given  to  the 
area  within  which  international  law  is 
applicable,  that  is,  those  States  between 
which  international  law  finds  validity," 
and  then  considers  the  question  of  what 
states  are  subjects  of  the  law  of  nations, 


whether  only  Christian  or  whether 
Christian  and  all  others,  and  concludes 
that  it  is  Christian  and  some  others. 
There  is  objection  to  the  use  of  the 
word ' '  dominion  "  and  the  word  "area  " 
in  discussing  the  application  of  law. 
Area  seems  to  imply  space  but  law 
applies  only  to  conduct  and  has  no 
reference  whatever  to  space.  The 
learned  professor's  idea  that  law  is  law 
between  the  states,  that  is,  fills  up 
spaces  between  the  states,  is,  it  is 
believed,  entirely  out  of  place. 
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benefits  of  international  life.^®  Such  a  state  will  not  be  responsive  to 
the  same  factors  which  will  determine  the  conduct  of  other  inde- 
pendent states.  This  is  a  somewhat  difficult  point  to  apprehend. 
The  independent  ciyilized  states  of  the  world  show  in  their  relations 
with  each  other  a  state  of  warfare  and  violence  which  is  but  little 
removed  from  barbarism.  It  therefore  seems  somewhat  peculiar  to 
say  that  a  state  participating  in  such  a  rough  and  tumble  life  can 
set  itself  up  in  any  way  superior  to  a  barbarous  state,  such  as,  for 
instance,  Afghanistan,  Persia,  Patagonia,  Ethiopia,  etc.,  or  the 
Barbary  States  as  they  were  in  1800.  The  facts  remain,  however, 
that  these  independent  civilized  states,  in  spite  of  their  continual 
fighting,  are  subject  to  the  external  factors  determining  state  con- 
duct, and  even  in  their  wars,  to  a  greater  or  less  extent,  conform 
their  conduct  to  the  rules  of  international  law.  There  is,  therefore, 
an  appreciable  or  meastireable  conformity  with  international  law, 
hand  in  hand  with  frequent  instances  of  its  disregard  and  violation. 
We  must,  therefore,  in  considering  this  aspect  of  the  subject,  shut 
our  eyes  to  the  violations  of  international  law  by  independent  civilized 
states,  and  recognize  that  the  barbarous  state  would  not  conform  to 
international  law  even  to  so  great  an  extent  as  these  independent 
civilized  states.  This  has  been  illustrated  by  numerous  instances 
in  history,  and  therefore  it  has  been  necessary  for  the  states  com- 
prising the  family  of  nations  to  adopt  towards  these  communities 
a  somewhat  different  attitude." 

Since  a  dependent  state  has  no  freedom  of  international  action,  it 
cannot  freely  adjust  itself  to  the  current  of  international  life.  Its 
conduct,  therefore,  depends  on  the  will  of  the  state  on  which  it 
depends  and  is  the  conduct  of  that  state.  The  only  conduct  we  are 
studying  is  international  conduct,  and  the  conduct  of  independent 
states  only  is  therefore  the  subject  of  our  discussion.  Independent 
states  can  only  be  expected  to  look  to  other  independent  states  for 
redress  for  state  acts.     It  would  be  footless  for  a  state  to  call  a 


**  What  has  been  called  reciprocating 
will,  1  Lorimer,  Inst.  (1883-4)  109  et 
seq.,  reciprocating  power,  1  Lorimer, 
Inst.  (1883-4)  133  et  seq. 

"  *'In  their  intercourse  with  distant 
and  weak  states  there  has  been  too 
much  disposition  among  the  states  of 
Europe  to  avail  themselves  of  that  law 
(law  of  nations)  when  it  has  been  in 
their  favour  and  to  repudiate  its  obliga- 


tions when  it  would  have  been  against 
them;"  Manning,  Int.  L.,  2  ed.  Amos. 
(1875;  88n;  See  Woolsey,  Int.  L.,  6  ed. 
(1897)  4.  International  law  is  not 
confined  to  Christian  States  or  mem- 
bers of  the  family  of  nations;  1  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  20-23; 
see  Lawrence,  Int.  Law,  5  ed.  (1913) 
57,  58. 
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dependent  state  to  account  and  have  the  latter  answer  that  it  was 
subject  to  another  state,  to  which  the  complaining  state  must  look  for 
redress.  The  scope  and  operation  of  international  law  is  therefore  the 
scope  and  operation  of  the  international  factors  gf  conduct.  There  is 
another  ambiguity  in  this  connection  which  should  be  noticed.  It  is 
sometimes  said  that  the  rules  of  international  law  apply  to  land, 
open  sea,  vessels,  etc."  The  factors  of  international  conduct  can 
operate  only  on  the  bodies  of  the  independent  states  and  may  deter- 
mine their  conduct  as  to  land,  the  open  sea,  vessels,  but  cannot 
affect  or  in  any  way  determine  the  conduct  of  such  objects. 


Subjects  and  Objects  op  International  Law. 

§113.  An  object  is  anything  which  comes  within  the  cognizance 
of  the  senses  and  when  used  in  connection  with  the  word  activity 
indicates  that  which  is  affected  by  the  action  or  to  which  the  action 
is  directed.  A  subject  is  a  body  under  the  power  of  another.  Since 
international  law  is  an  abstract  conception,  it  can  have  no  subject* 
and  no  object.  The  writers^  however,  constantly  use  these  words  as 
applicable  to  various  things  which  they  conceive  to  be  the  subjects 
or  objects,  as  the  case  may  be,  of  international  law.  An  independent 
state  is  imdoubtedly  subject  to  the  international  factors  of  conduct, 
but  not  subject  to  any  abstract  conception  of  law.  The  word  "sub- 
ject" therefore  is  properly  applicable  to  those  bodies,  and  since  the 
international  factors  of  conduct  connote  activity,  that  is,  the  activity 
of  the  factor,  the  thing  which  is  affected  by  that  activity,  to-wit,  an 
independent  state,  is  properly  described  as  an  object.  When,  there- 
fore, we  accurately  use  these  words,  we  find  that  an  independent 
state  is  as  well  the  object  as  a  subject  of  international  factors  of 
conduct  and  is  neither  of  international  law.  It  is  said,  for  instance, 
that  states  are  the  subjects  of  international  law,  and  individuals  the 
object.  The  use  of  the  words  ''subject**  and  "object**  in  this  con- 
nection betrays  a  failure  to  keep  in  mind  the  exact  nature  of  law. 


"Thus,  Hershey,  Int.  L.,  (1912) 
171,  says  that  the  objects  of  the  law  of 
nations  are  (1)  Material  goods  and 
things;  (2)  Individuals  or  persons 
(including  corporations),  and  that  the 
main  things  to  which  the  rules  of  inter- 
national law  apply  are  land  territory, 
the  open  sea,  vessels,  and  other  public 
property  of  various  sorts.     See   §98, 


ante,  on  territorial  jurisdiction.  A 
tempest  may  sweep  a  vessel  from  her 
moorings  but  if  the  port  regulations 
require  that  she  be  moved,  that  can 
only  be  accomplished  by  the  act  of 
individuals  whose  conduct,  with  respect 
thereto,  is  determined  by  the  external 
factor  of  the  political  power  of  the 
state. 
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Position  of  Individuals 


Subject  and  object  necessarily  imply  action  of  some  sort,  the  one — 
the  doer  of  the  act,  the  other — the  end  or  thing  to  which  the  act  tends 
or  upon  which  it  operates. 

We  have  referred  in  the  note  to  some  of  the  current  views  as  to 
what  are  objects  and  subjects  of  international  law." 

Position  of  Individuals  in  International  Law. 

§114.  An  individual  is  always  subject  to  the  political  power  of 
some  state  except  in  the  rare  case  where  he  throws  off  political 
restraint  and  ventures  in  the  international  world  alone."    He  is 


"States,  subjects  Hershey,  Int.  L., 

(1912)  92;   Lawrence,  Int.  Law,  5  ed. 

(1913)  54,  76;  1  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  79,  213;  Wheaton, 
Elements,  Dana's  ed.  (1866)  29,  30. 
Nations,  subjects  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  145;  Wheaton, 
Elements,  Dana's  ed.  (1866)  29,  30. 
Envoys  objects  not  subjects,  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  455,  456. 
Fugitive  criminal,  from  certain  point  of 
view,  object  Hershey,  Int.  L.,  (1912) 
263.  Individuals,  corporations  objects 
not  subjects:  Hershey,  Int.  L.,  (1912) 
236;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
362,  363.  Individuals,  subjects  see 
authors  referred  to  Hershey,  Int.  L., 
(1912)  92n*.  Private  corporations, 
subjects  Wheaton,  Elements,  Dana's 
ed.  (1866)  30,  31.  Princes,  subjects 
Wheaton,  Elements,  Dana's  ed.  (1866) 
31.  Wheaton,  Elements,  Dana's  ed. 
(1866)  31,  says  "The  peculiar  objects 
of  international  law  are  those  direct 
relations  which  exist  between  nations 
and  states."  The  objects  consist  of  the 
rights  which  are  to  be  ascertained, 
protected  and  enforced  by  international 
law;  1  Phillimore,  Int.  L.,  3  ed.  (1879- 
1 888)  79,  2 1 3.  The  rights  of  individual 
states  and  their  sovereigns  constitute 
the  subjects  of  international  law;  1 
Wildman,  Int.  L.,  (1849)  38.  Material 
goods  and  things  objects  Hershey,  Int. 
L.,  (1912)  171.  The  open  sea  an  object, 
1  (Dppenhdm,  Int.  L.,  2  ed.  (1912)  323. 


See  1  Lorimer,  Inst.  (1883-4)  15,  who 
says  the  general  object  of  international 
law  is  liberty.  "The  proper  and 
immediate  subjects  of  the  Law  of 
Nations  being  those  political  commtmi- 
ties  which  are  in  a  state  of  Independ- 
ence, and  the  test  of  their  Independ- 
ence being  their  aptitude  or  capacity 
to  discharge  the  obligations  of  Natural 
Society  towards  other  political  com- 
munities and  to  regulate  the  mode  of 
discharging  those  obligations  without 
the  consent  of  any  Political  Superior, 
the  rules  which  result  from  their  mutual 
relations,  and  which  govern  their 
intercourse,  resolve  themselves  into 
Nattu^l  rules  and  Positive  rules,  and 
the  aggregate  body  of  those  rules, 
which  admit  of  being  enforced,  consti- 
tute the  Law  of  Nations  in  the  most 
extensive  sense  of  the  term.  The  Law 
of  Nations  accordingly  divides  itself 
into  Natural  or  Necessary  Law,  and 
Positive  or  Instituted  Law;"  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  145. 
Hall,  Int.  Law,  6  ed.  (1909)  17,  speaks 
of  the  capacity  in  a  corporate  person  to 
be  subject  to  law  as  depending  on  the 
existence  of  a  sense  of  right  and  of  a 
sense  of  obligation  to  act  in  obedience 
to  it  either  on  the  part  of  the  commun- 
ity at  large  or  at  least  in  the  man  or 
body  of  men  in  whom  the  will  governing 
the  acts  of  the  community  resides. 

MZouche,    L.    of    Nations    (1650), 
C^am^e  ed..  Part  IL  V.  1. 
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therefore  not  in  any  way  affected  by  the  international  factors  of 
conduct  because  he  is  subject  to  a  factor,  to-wit,  external  superior 
political  power,  which  does  not  exist  in  the  international  world,  and 
which  factor,  by  its  operation,  shuts  him  entirely  out  of  international 
life.  The  political  canopy  of  the  individuars  own  state  protects 
him  from  international  life,  and  all  its  incidents  and  that  canopy 
intercepts  the  international  factors  of  conduct  before  they  can  reach 
him.  An  individual  is  touched  with  international  life,  if  at  all  only 
as  a  member  of  an  independent  state  and  not  in  any  other  capacity. 
The  discussion  relates. solely  to  the  conduct  of  independent  states, 
and  they  are  distinguished  because  they  are  the  only  'bodies  in 
existence  having  no  political  superior  power,  and  every  other  body 
and  all  individuals  in  the  world  are  subject  to  such  political  power. 
It  follows,  therefore,  that  there  is  a  vital  distinction  between  the 
exercise  of  that  political  power  by  the  state  and  the  aspect  of  that 
state  with  respect  to  non-existence  of  political  power  by  any  other 
body.  The  distinction  is  between  municipal  life  with  political 
jurisdiction,  and  international  life  and  lack  of  political  jurisdiction.** 
The  position  of  an  individual  in  international  law  has  given  rise  to 
considerable  speculation  among  the  writers  who  have  elaborately 
discussed  the  question  whether  he  has  any  rights  in  international 
law.'®  This  is  another  of  the  many  instances  of  the  use  of  the  ambigu- 
ous word  * 'right.**  We  shall  point  out  that  a  state  has  no  right  at 
all  except  when  we  use  that  word  in  the  sense  of  an  interest  or  of 
power.  The  individual,  therefore,  in  so  far  as  he  appears  or  acts 
through  his  own  state,  has  also  no  rights  except  as  that  word  is  used 
to  describe  an  interest  or  power. 

Rights  in  International  Relations. 

§115.  The  word  **right  *'  is  used  in  several  different  senses.*'  among 
which  are:  (A)  power,*  (B)  interest,  (C)  potentiality  of  having 
redress  afforded  by  the  political  power  of  the  state,  (D)  that  which 
is  just.  Where  interest  or  power  is  meant,  these  words  will  be  sub- 
stituted for  right.  There  is  no  occasion  for  retaining  such  an  ambigu- 
ous term,  and  it  will  accordingly  be  discarded,  although  reference 
will  sometimes  be  made  to  its  use  by  the  writers.     No  reader  of 

"Lawrence,  Int.  Law,  5  ed.  (1913)  " See  J29,  ante,  on  rights. 

72,  et  seq.;  .2  Lorimer,  Inst.  (1883-4)  *  Grotius,    Belli,    ac.    Pads    (1625), 

131;  lOppenheim,  Int.  L.,  2ed.  (1912)  Whewell's  Trans.  L  c.  L  V.;    Vattcl 

362,  et  seq.  (1758)  Chitty's  Trans.  Book  I  J95. 

^*See  n.  15,  supra. 
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international  law  can  fail  to  be  struck  with  the  utterly  inadequate 
discussion  of  the  so-called  rights  of  states  which  is  found  in  the  writers. 
The  discussion  always  begs  the  question  by  assuming  that  there  is  a 
right,  and  then  without  defining  it,  enumerating  what  the  writer 
conceives  may  be  done  in  the  exercise  of  that  right.  Many  writers, 
perhaps  the  majority,  adhere  to  the  notion  that  a  state  has  a 
right,  and  classify  under  various  names,  which  are  appended  in  the 
note,  what  they  call  the  rights  of  states.*  The  learned  authors 
are  sometimes  describing  the  interests  of  a  state  and  use  the 
word  "right"  in  that  sense,  or  they  are  sometimes  describing  the 
powers  of  a  state  and  using  the  word  "right"  in  that  sense,  a  loose 
use  of  language  which  is  only  too  prevalent  among  writers  on  inter- 
national law  and  legal  philosophers.*  A  distinction  was  formerly 
drawn  between  perfect  and  imperfect  rights.  A  perfect  right  was 
said  to  be  accompanied  by  a  power  of  compulsion,  and  an  imperfect 
right  was  unaccompanied  by  any  such  power.  The  only  compulsion 
in  international  life  is  self-help,  the  exercise  of  which  lies  solely  in  the 
discretion  of  the  state  concerned.*  The  distinction,  therefore,  is 
without  weight  and  has  been  discarded  by  some  writers.* 


•For  references  to  conflicting  views 
on  the  subject  of  rights,  see  Hershey, 
Int.  L..  (1912)  143,  n». 

'  The  conventional  classification  of 
rights  with  the  real  equivalents  is 
shown  in  the  following  table: 

Right  of  Self-preservation  »  self  interest 
plus  power  of  protecting  that  interest. 

Right  of  Possession  » interest  and  power. 

Right  of  Jurisdiction  «  power. 

Right  of  the  Sea  » interest  in  and  power 
over  the  sea. 

Right  of  Legation* power  of  sending 
an  envoy. 

Right  of  Treaty* power  of  making  a 
treaty. 

Right  of  Intercourse —power  of  inter- 
course. 

Right  of  Civil  and  Crijninal  Legislation 
"■power  of  legislation. 

Right  of  Equality  «■  fact  of  equality  and 
interest  in  being  equal. 

Right  of  Respect* interest  in  self  and 
power  to  compel  others  to  respect 
that  interest. 


Right  of  War = power  to  make  war. 

See  generally  as  to  the  above:  Hall, 
Int.  Law,  6  ed.  (1909)  43,  et  seq.;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  100,  125, 
156,  198,  288;  Hershey,  Int.  L.,  (1912) 
155,  et  seq.;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  213;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  178-440;  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  306;  Wheaton, 
Elements,  Dana's  ed.  (1866)  89,  et  seq.; 
1  Wildman,  Int.  L.,  (1849)  2;  Wilson, 
Int.  L.,  (1910)  55,  et  seq.;  Wilson  & 
Tucker,  Int.  L.,  (1901)  55,  et  seq.; 
Woolsey,  Int.  L.,  6  ed.  (1897)  15,  et  seq. 

*Vattel,  (1758)  Chitty's  Trans, 
Prelim.  §  1 7.  These  authors  retain  con- 
ception of  perfect  and  imperfect  right: 
1  Halleck,  Int.  L„  4  ed.  (1908)  471. 
472;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  12.  13;  1  Westlake,  Int.  L.,  2 
ed.  (1910)  156. 

•Hershey,  Int.  L.,  (1912)  143,  n\ 
says  now  generally  abandoned,  but 
cites  no  authority. 


156  DEFINITION  AND   NATURE   OP  INTERNATIONAL  LAW 

Responsibility  of  States  §§116,  117 

Criminal  Guilt  of  State. 

§116.  The  question  has  been  raised  by  a  niimber  of  writers 
whether  a  state  can  be  guilty  of  a  crime.  It  seems  that  it  cannot  in 
any  sense  in  which  the  word  "crime"  is  used  in  mimicipal  law.  In 
that  jurisdiction,  a  crime  is  an  act  punishable  by  the  political  power 
of  the  state.  The  word  **crime,'*  may  be  used  in  an  ethical  sense,  as 
designating  an  act  whether  it  is  or  is  not  punishable  by  the  political 
power  of  the  state.  From  the  point  of  view  of  ethics,  therefore,  we 
may  designate  the  acts  of  state  as  criminal,  but.  since  there  is  no 
political  power  superior  to  the  independent  states  of  the  world,  it 
seems  inadmissible  to  designate  such  act  as  a  crime  in  the  sense  in 
which  that  word  is  used  in  the  municipal  law.* 

Responsibility  of  States. 

§117.  The  word  "responsibility"  is  used  in  several  slightly  differ- 
ent senses:  (A)  as  meaning  the  circumstance  of  being  subject  to 
some  external  factor  determining  conduct.  Thus,  if  I  murder  my 
neighbor,  I  am  responsible  to  the  political  power  of  the  state.  This 
is  the  meaning  ascribed  to  the  word  by  the  writers,  who  say  a  state 
is  responsible.  .They,  however,  involve  themselves  in  the  ambiguity 
raised  by  the  use  of  the  word  "law,"  particularly  when  they  speak 
of  the  legal  responsibility  of  states.  An  independent  state  is  subject 
to  the  external  factors  determining  international  conduct,  and  a 
writer  therefore  must  use  the  word  "law"  as  standing  for  the  jvu^l 
conception  embracing  all  these  factors  or  as  defining  the  particular 
factor  he  has  in  mind  as  designated  by  the  word  "law."  Any  other 
course  opens  him  to  the  well-founded  charge  of  obscurity.  The 
statement,  therefore,  that  a  state  is  responsible  is  predicted  entirely 
on  what  the  factors  are  and  how  the  conduct  is  determined,  and  to 
what  extent  they  are  operative,  and  is  therefore  a  merely  identical 
statement.  (B)  The  word  "responsible"  is  used  by  English-speaking 
judges  and  lawyers  in  another  sense,  as  referring  to  personal  capacity 
to  comply  with  the  requirements  of  the  external  factor  of  political 
power.  Thus,  we  speak  of  the  irresponsibility  of  lunatics,  infants  and 
bankrupts;  of  the  responsibility  of  a  normal  perscgi  and  of  a  person 
of  financial  solvency.     Here,  the  person  is  subject  to  the  external 

•  1  Halleck,  Int.  L.,  4  ed.  (1908)  59;  210;   I  Phillimore,  Int.  L.,  3  ed.  (187^ 

Hershey,    Int.    L..    (1912)    161n»;     1  1888)  5;    3  Phillimore,  Int.  L.,  3  ed. 

Lorimer,   Inst.   (1883-4)    160  et  seq.;  (1879-1888)  58. 
I  Oppenheim,  Int.  L.,  2  ed.  (1912)  209, 
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factor,  but  for  reasons  peculiar  to  himself,  is  unable  to  conform 
thereto,  which  inability  may  or  may  not  be  an  excuse  for  such  failure.^ 
In  the  case  where  the  government  of  a  state  is  decayed  or  incapable 
of  properly  performing  its  functions,  the  state  is,  for  the  time  being, 
temporarily  incapacitated  from  participation  in  international  life. 
Some  writers  have  gone  so  far  as  to  say  that  the  capacity  of  the 
state  for  international  functions  is  dependent  upon  the  form  of  the 
government,  and  that  an  autocracy  is  such  a  form  of  government  as 
precludes  the  state  from  a  proper  participation  in  international  Hfe. 

Origin  op  International  Law. 

§119.  The  discussion  of  the  origin  of  international  law  is  involved 
in  an  indiscriminate  use  of  the  words  ** basis,"  **source,"  "origin,**  and 
in  a  failure  to  distinguish  the  various  conceptions  for  which  the  word 
**law**  is  commonly  used.  Source  means  that  from  which  any  act, 
movement  or  effect  proceeds,  and  is,  accurately  speaking,  that  which 
furnishes  a  first  and  continuous  supply.  Basis  is  that  on  which 
anything  rests,  its  support  or  fotmdation,  while  origin  is  the  com- 
mencement of  the  existence  of  anything,  and  does  not  involve  the 
idea  of  any  further  supply  from  that  source.  It  will  now  be  in  order 
to  ascertain,  if  possible,  how  these  words  are  properly  applicable  to 
international  law.  We  have,  therefore,  (A)  the  origin  of  state 
conduct  which  is  simply  an  historical  fact,  (B)  the  origin  of  the 
external  factors  of  compulsion,  (C)  the  origin  of  the  mental  appre- 
hension or  jtiral  conception  of  state  conduct.  In  municipal  law,  we 
have  the  external  compulsion  of  the  political  power  of  the  state,  and 


'  This  is  one  of  the  many  instances 
which  make  the  writings  on  interna- 
tional law  such  strange  reading  to 
practical  lawyers.  A  slight  difference 
like  this  in  the  meaning  of  the  word 
gives  the  whole  discussion  a  different 
color.  Responsibility  in  the  municipal 
law  is  the  normal  state  of  affairs,  and 
the  case  to  which  our  attention  is  par- 
ticularly called  is  the  case  where  there 
is  a  departure  from  that  normal  state 
of  affairs,  that  is,  the  case  of  irrespon- 
sibility. The  same  conception  appears 
in  popular  usage  when  we  speak  of  the 
irresponsibility  of  youth.  Now  the 
question  is,  is  there  any  distinction 
between  states  with  respect  to  capacity? 


Every  state  is,  as  we  have  seen,  a  living 
organism  having  a  government  as  its 
organ  of  participation  in  international 
intercourse.  We  may  possibly  say  that 
such  an  organism  without  civilization, 
commerce  or  public  opinion,  is  in  fact 
incapable  as  an  organism  of  partici- 
pating equally  with  other  states  in 
international  life.  Such  a  distinction 
has  been  suggested  in  the  exclusion  of 
certain  barbarous  and  uncivilized  states 
from  the  scope  of  international  law  and 
from  membership  in  the  community  of 
states.  See  Hall,  Int.  Law,  6  ed.  (1909) 
53,  214,  218,  220;  Hershey,  Int.  L., 
(1912)  161  et  seq.;  1  Oppenheim,  Int. 
L.,  2ed.  (1912)  206  et  seq. 
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find  it  necessary  to  examine  the  origin  of  that  political  power.  No 
such  necessity  confronts  the  student  of  international  law  because 
•no  such  external  factor  exists  in  the  international  world.  The  origin 
of  the  other  factors  in  the  international  world  is  clear.  A  self- 
interest  of  the  state  originates  with  its  existence.  The  origin  and 
growth  of  international  public  opinion,  the  origin  and  growth  of 
ethical  standards,  the  origin  of  pressure  from  other  states  will  originate 
with  the  existence  of  other  states.  Influence  of  state  conduct  in  the 
past  is  a  matter  of  precedent.  It  is  submitted  that  there  can  be  no 
accurate  idea  of  the  origin  of  international  law  without  a  clear 
notion  of  its  various  elements.  It  is  almost  as  impossible  for  the 
academic  mind  to  conceive  of  law  disassociated  from  ethics  as  it  is 
for  the  practicing  lawyer  to  form  an  idea  of  law  without  political 
power  of  a  state  to  enforce  it.  Difficult  as  the  intellectual  feat  is 
in  each  case,  it  must  be  performed  before  either  can  clearly  understand 
the  subject  of  international  law.  ^  We  have  collected  in  the  note  a 
reference  to  the  views  of  some  of  the  writers.  It  appears  from  an 
'examination  of  them  that  they  all  fail  to  distinguish  the  various 
elements  for  which  the  word  *'law'*  may  stand,  and  most  of  them 
emphasize  the  ethical  element  and  ignore  that  of  precedent,  self-help 
and  force.*  This  adjustment  of  conduct  is  as  necessary  to  the  life 
of  the  community  of  states  as  it  is  to  individual  life  within  a  com- 
munity. Necessity,  therefore,  is  a  powerful  force  impelling  orderly 
conduct  among  independent  states.*®  Some  writers  base  interna- 
tional law  on  common  consent,"  but  no  one  has  been  able  to  point  to 
any  evidence  of  that  consent.  It  is  not  that  the  states  consent  to 
law,  but  that  they  voluntarily  exist  in  a  commimity  life,  which  life 
necessitates  law.  The  law  goes  with  the  community  life.  It  might 
•as  well  be  said  that  a  man  who  rides  a  bicycle  consents  to  balance 
himself.  The  balancing  goes  with  the  riding  to  which  the  consent  is 
given. 


•Wheaton,  Elements,  Dana's  ed. 
(1866)  3,  says  that  the  origin  of  inter- 
national law  must  be  sought  in  the 
principles  of  justice  applicable  to  the 
relations  of  states,  and  the  first  inquiry, 
therefore,  is — what  are  the  principles  of 
justice  which  ought  to  r^ulate  such 
relations,  that  is  to  say,  from  what 
authority  is  international  law  derived? 
1  Oppei^eim,  Int.  L.,  2  ed.  (1912)  4, 
says  that  international  law  in  its  origin 
is  essentially  a  product  of  Christian 


civilization.  "The  guiding  motive  or 
purpose  of  international  relations  should 
be  utility  or  the  satisfaction  of  collec- 
tive needs  and  interests,  whether  intel- 
lectual, moral  or  material;"  Hershey, 
Int.  L.,  ( 1 9 1 2)  1 9.  The  word  "  should  " 
indicates  that  the  learned  professor  is 
advancing  his  opinion  of  the  ethical 
basis  of  international  law. 

>®  Lawrence,  Int.  Law,  5  ed.  (1913)  3. 

"  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
16. 
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There  is  this  distinction,  however,  to  be  drawn  as  to  the  contract 
theory  between  municipal  law  and  international  law.  Every  indi- 
vidual comes  into  a  community  involuntarily — by  being  bom  into  it; 
sometimes  voltmtarily — by  moving  in;  but  mostly  by  birth.  It  is 
therefore  not  possible  to  find  in  fact  any  consent,  agreement  or 
promise  by  any  individual,  express  or  implied,  but  in  the  case  of 
states,  the  members  of  a  community  of  nations  do  enter  the  body 
more  or  less  voluntarily  and  by  the  express  act  of  the  members  already 
in.  There  is  no  evidence  of  any  promise  made  by  any  state  at  the 
time  of  its  becoming  a  member,  either  express  or  implied,  or  of  any 
tmderstanding  that  such  state  shall  abide  by  the  rules  of  conduct 
obtaining  within  the  family  of  nations.  The  state  by  adhering  to  the 
gregarious  condition  of  independent  states,  thereby  brings  itself 
within  the  orderly  conduct  followed  therein,  and  no  case  has  arisen 
where  any  state  has  voluntarily  left  the  conmitmity  of  nations. 

We  have  the  conception  of  conduct  which  we  call  law  and  the  facts 
used  in  framing  that  conception.  We  may  go  as  far  back  in  the  chain 
of  causation  as  we  please,  with  the  danger  of  being  diverted  on  the 
way  into  some  collateral  issue,  a  fate  which  has  befallen  many  of  the 
writers.  The  origin  of  law  may  be  described  as  follows :  Man  exists 
as  an  animal  and  exhibits  a  gregarious  instinct :  hence  the  community 
life,  hence  external  factors  determining  conduct  arising  from  the 
presence  of  other  men,  among  which  is  the  political  power  of  the  state, 
hence  a  large  community  comprised  of  these  other  communities  in 
which  there  is  no  superior  political  power  to  determine  conduct,  hence 
the  legal  philosopher  endeavoring  to  frame  a  theory  of  the  facts, 
hence  a  difference  of  opinion  as  to  what  to  call  the  mental  conception." 

Sources  op  International  Law. 

§120.  Sovirce  means  that  from  which  any  act,  movement  or  effect 
proceeds.  The  word  is  used  to  describe  the  natural  facts  of  the 
physical  world,  as  the  source  of  a  river.  It  is  used  by  historians  as 
describing  the  documents  from  which  a  knowledge  of  history  is 
derived,  and  in  the  latter  case  it  is  obvious  that  the  docimients  are 
not  the  source  of  historical  facts  themselves,  as  the  spring  is  the  source 

"Hershey,   Int.    L.,    (1912)    17-19,  international  relations  should  be  utility 

says  that  international  law  is  ultimately  or  the  satisfaction  of  collective  needs 

based  upon  the  innate  or  inherited  and    interests,    whether    intellectual, 

sociability  of  human  nature  directed  by  moral  or  material.    Social  utility  is  the 

specific  htunan  needs  and   interests,  ultimate  test  of  international  as  well  as 

That  the  guiding  motive  or  purpose  of  of  all  humag  law. 
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of  a  river.  The  writers,  however,  fail  to  make  this  distinction  and 
describe  the  soiirce  of  international  law  in  a  very  confusing  way.^* 
The  various  treaties,  statutes,  judicial  decisions,  acts  of  state,  to 
which  they  refer,  are  simply  historical  facts  from  which  we  may  learn 
what  state  conduct  in  the  past  has  been  and  how  it  has  been  influenced 
by  any  of  the  external  factors  determining  state  conduct.  The 
opinions  of  the  writers  have  more  or  less  weight  according  to  the 
authority  of  the  authors  and  extent  to  which  the  opinion  conforms 
to  the  actual  necessities  of  international  life.  Some  of  the  views 
as  to  the  source  of  international  law  are  collected  in  the  note." 
Since  international  law  is  a  mental  conception  of  international  conduct 
as  determined  by  certain  factors,  the  source  of  that  conception  will 
be  the  conduct  and  the  factors,  which  latter,  however,  will  have  their 
source  in  the  facts  of  htunan  existence. 


"  "'Source  of  Law*  is  therefore  the 
name  for  an  historical  fact  out  of  which 
rules  of  conduct  rise  into  existence  and 
legal  force;"  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  21;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  66n. 

"HaU,  Int.  Law,   6  ed.   (1909)   5, 
takes  the  view  that  the  evidence  of 
international  law  is  to  be  found  in  such 
international  usage  as  can  be  looked 
upon  as  authoritative.     Halleck,  Int. 
L.,  4  ed.  (1908)  Vol.  1,  60-68,  gives  the 
sources  of  international  law  as  follows: 
(1)    Divine    law;     (2)    History;     (3) 
Roman  civil  law;     (4)    Decisions  of 
prize  courts;   (5)  Judgments  of  mixed 
tribunals;    (6)   Ordinances  and  com- 
mercial laws;    (7)    Decisions  of  local 
courts;    (8)  Works  of  text  writers  of 
approved  authority;    (9)  Treaties  and 
compacts;    (10)  State  papers  and  dip- 
lomatic correspondence.    According  to 
Hershey,   Int.   L.,   (1912)    19-24,  the 
primary  sources  of  positive  interna- 
tional law  are:    (1)  Custom,  based  on 
tacit  consent  and  imitation,  and  (2) 
Convention  or  express  agreement  by 
means  of  treaties;  and  he  says  that  the 
evidences  or  witnesses  of  international 
law  are  the  places  where  law  as  applied 
or  agreed  upon  is  found,  or  the  docu- 


ments which  bear  evidence  or  witness 
to  existing  principles  and  customs.    He 
mentions:     (1)    treaties,    (2)    judicial 
decisions,  (3)  unilateral  state  acts,  (4) 
opinions  of  statesmen,  (5)  writings  of 
eminent  jurists,  and  (6)  histories  of 
international  relations.    Lawrence,  Int. 
Law,  5  ed.  (1913),  98-114,  says  five 
sources:    1.   Works  of  great  publicists. 
2.    Treaties.     3.    Decisions  of  price 
courts,  international  conferences  and 
arbitral    tribunals.     4.    International 
state    papers    other    than    treaties. 
5.  Instructions  issued  by  states  for  the 
guidance   of    their    own    affairs   and 
tribunals.    Lawrence,  Int.  Law,  5  ed. 
(1913)  97,  says  source  may  mean:    1. 
The  beginning  of  law  as  law,  clothed 
with  the  authority  required  to  give  it 
binding  force,  in  which  case  the  only 
source  of  international  law  is  the  con- 
sent of  nations.    2.  The  place  where  its 
rules  are  first  found,  whether  in  an 
authoritative  or  unauthoritative  form. 
"The  word 'source'    .    .    .    as  applied 
to  law  has,  at  the  least,  two  distinct 
meanings,  which,  however,  are  clearly 
connected.     The  one  is  that  of  the 
quarter  to  which  recourse  must  be  had 
to  know  what  a  rule  of  law  is.    The 
other  is  the  immediate  fact  or  group  of 
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facts  which  originally  called  a  rule  of 
law  into  existence.  It  is  a  peculiarity 
of  the  Law  of  Nations  that,  in  reference 
to  it,  the  two  meanings  are  scarcely 
distinguishable;"  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  66,  n.  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  66  et  seq., 
discusses  the  sources  of  the  law  of 
nations  and  says  that  the  obligations 
on  which  that  law  is  based  consist  of 
(a)  natural  law,  with  which  the  right 
obligation  of  the  principle  of  utility  is 
identical;  (6)  obligations  arising  from 
custom;  (c)  obligations  arising  from 
convention,  and  compares  to  these 
three  headings  of  equity,  common  law 
and  statute  law.  Oppenheim,  Int.  L., 
2  ed.  (1912)  Vol.  1,  22,  says  that  there 
are  two  sources  of  international  law: 
( 1 )  Express  consent,  as  a  treaty  laying 
down  rules  for  future  conduct;  (2) 
Tadt  consent,  which  is  given  where 
states  have  adopted  the  custom  of 
submitting  to  certain  rules  of  inter- 
national conduct,  and  that  treaties  and 
custom  are  therefore  exclusively  the 
sources  of  the  law  of  nations.  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  Vol. 
1,  68,  recapitulates  a  rather  rambling 
and  somewhat  confused  discussion  of 
the  sources  of  international  jurispru- 
dence by  saying  that  the  sources  from 
which  that  jurisprudence  is  derived  are: 

(1)  Divine  law,  of  which  two  branches: 

(a)  Principles  of  eternal  justice 

implanted  by  God  in  all 
moral  and  social  creatures, 
including  governments. 

(b)  Xevealed  will  of  God. 

(2)  Reason  which  governs  the  applica- 

tion of  these  principles. 

(3)  Universal  consent  of  nations  ex- 

pressed by: 

(a)  Positive  compact  or  treaty, 

(b)  Implied  usage,  custom  and 

practice,  which  are  evi- 
denced by 
Precedent,  recorded  in  his- 
tory, 


Treaties, 

Public  documents  of  states, 
Marine  ordinances, 
Decisions  of  international 

tribunals, 
Works  of  eminent  writers. 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
Vol.  1,  45,  says  that  the  history  and 
treaties  are  the  repositories  and  evi- 
dence of  usage,  the  great  source  of 
international  law,  and,  on  p.  46,  quotes 
Grotius  as  saying  that  incidents  re- 
corded in  history  do  not  merely  by 
virtue  of  being  so  recorded  constitute 
precedents  of  international  law;  that 
such  incidents  are  bad  or  good. 
Westlake,  Int.  L.,  2  ed.  (1910)  Vol.  1, 
14,  says  that  custom  and  reason  are 
the  two  sources  of  international  law. 
Wheaton,  Elements,  Dana's  ed.  (1866) 
23,  et  seq.,  says  the  various  sources  are: 
(1)  Text  writers  of  authority,  (2) 
Treaties,  (3)  Ordinances  of  particular 
stiltes  prescribing  rules  for  the  conduct 
of  their  commissioned  cruisers  and 
prize  tribtmals,  (4)  Adjudication  of 
international  tribunals,  such  as  boards 
of  arbitration  and  courts  of  prize,  (5) 
Written  opinions  of  official  jurists  given 
confidentially  to  their  governments. 
(These  he  calls  another  depository  of 
international  law,  but  has  not  used  the 
word  "depository"  with  reference  to 
the  former  headings.)  (6)  History  of 
wars,  etc.,  and  other  transactions  relat- 
ing to  the  public  intercourse  of  nations. 
Woolsey,  Int.  L.,  6  ed.  (1897)  28,  says 
the  helps  for  ascertaining  what  inter- 
national law  is  or  has  been  may  be 
derived  principally  from  the  following 
documents:  (1)  The  sea  laws  of  vari- 
ous ports,  (2)  Treaties  in  which  a  large 
number  of  important  nations  have  a 
ps^i  (3)  Judicial  decisions,  (4)  State 
papers  on  controverted  points,  (5) 
Treaties  which  with  reason  or  by  acci- 
dent, have  acquired  standing  above 
others.  The  following  emphasize  the 
influence  of  the  Roman  Law:   1  Philli- 
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§121.  Various  kinds  or  rules  of  international  conduct  have  been 
described  by  the  authors,  some  of  which,  when  closely  examined,  are 
seen  to  reflect  the  particular  views  as  to  the  special  factor  of  com- 
pulsion influencing  state  conduct  which  is  in  mind.  Others  attempt 
to  set  up  the  conception  that  there  are  different  divisions  of  inter- 
national law  irrespective  of  any  external  factors  involved  and  applica- 
ble to  particular  classes  of  states.  Others,  under  the  guise  of  differ- 
ent terms,  put  forward  some  theory  as  to  the  nature  of  international 
law.  Some  of  the  terms  which  have  been  used  are  as  follows: 
Actual,"  Administrative,^'  American,*  Common,*  Conventional,* 
Customary,*  Comity,*  European,*  General,"  Ideal,**  Morality,' 
Natural,*  Necessary,*  Positive,*"  Real,**  Particular,*  Theoretical,** 
Universal,**  Voluntary.**    These  distinctions  are  unnecessary,  and, 


more,  Int.  L.,  3  ed.  (1879-1888)  30,  et 
seq.;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
IS.  For  further  discussion,  see  1 
Lorimer,  Inst.  (1883-4)  19,  et  seq.; 
1  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
643;  Twiss,  L.  of  Nations,  Peace,  2%d. 
(1884)  145-177;  Vattel,  (1758)  Chitty's 
Trans.  Prelim.  LV. 

>*  Actual  and  Theoretical  Real  Ideal: 
This  is  modem  terminology  and  differ- 
entiates the  law  which  it  may  be  sup- 
posed does  exist  from  the  law  which  in 
theory  should  obtain.  It  is  as  impos- 
sible to  form  an  accurate  idea  of  the 
rules  of  international  law  which  in  fact 
prevail  as  it  is  for  writers  to  agree  on 
the  law  which  ought  to  prevail.  The 
distinction  is  obviously  impossible  of 
application.  See  Hershey,  Int.  L., 
(1912)  ln». 

^*  Administrative:  International  Ad- 
ministrative Law — a  branch  of  inter- 
national jurisprudence  which  is  still  in 
its  infancy — ^has  been  tentatively  de- 
fined as  "that  body  of  laws  and  regula- 
tions created  by  the  action  of  Inter- 
national Conferences  or  Commissions 
which  r^ulate  the  relations  and  activi- 
ties of  national  and  international  agen- 
cies with  respect  to  these  material  and 
intellectual  interests  which  have  re- 


ceived an  authoritative  universal  organ- 
ization." It  relates  to  such  matters  as 
international  communication  by  means 
of  postal  correspondence  and  telegraphy, 
international  transportation,  copyright, 
crime  (e.  g.  the  white  slave  traffic), 
sanitation,  etc.  It  is  created  by  Inter- 
national Congresses  or  Conferences,  and 
Commissions,  and  is  administered  by 
International  Commissions  and  Bureaus 
as  well  as  by  national  agencies;" 
Hershey,  Int.  L.,  (1912)  5. 

^American  and  Ewopeam  It  has 
been  supposed  by  some  writers  that 
there  is  a  difference  between  the  inter- 
national law  in  America  and  in  Europe. 
No  such  distinction  has  in  fact  been 
pointed  out,  and  it  seems  undesirable 
to  perpetuate  such  an  idea.  The  inde- 
pendent states  of  the  world  form  one 
community;  Hershey,  Int.  L.,  (1912) 
ln». 

'  Common:  Since  there  is  no  statu- 
tory international  law,  the  word 
"common"  is  inadmissible  as  desig- 
nating any  part  of  that  law,  and  can  be 
used  with  accuracy  only  as  applying  to 
all  international  law.  The  word  is  use- 
less in  this  connection  in  practice  or  in 
theory. 

*  Cowoenlional     Intemaiional    Law: 
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Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
86,  87.  "The  oonventional  law  of 
nations  results  from  the  stipulations  of 
treaties  and  consists  of  the  rules  of 
conduct  agreed  upon  by  the  contracting 
parties;"  1  Halleck,  Int.  L.,  4  ed. 
(1908)  54,  55.  Conventional  law  of 
nations  is  sometimes  spoken  of  as  the . 
diplomatic  branch  of  the  law  of  nations; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  163.  See  f  120,  ante,  on  sources 
of  international  law.  See  f 399,  post, 
on  law  making  effect  of  treaties.  "  The 
oonventional  law  of  nations  resulting 
from  compacts  between  particular 
States,"  Wheaton,  Elements,  Dana's 
ed.  (1866)  15. 

*  Customary:  "  The  customary  law 
of  nations  is  founded  on  the  tacit  or 
implied  consent  of  nations  as  deduced 
from  their  intercourse  with  each  other ; ' ' 
1  Halleck,  Int.  L.,  4  ed.  (1908)  55. 
For  discussion  of  customary  law,  see 
1  Halleck,  Int.  L.,  4  ed.  (1908)  55;^ 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
78;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
17,  22;  1  Phillimore,  Int.  L.,  3  ed. 
(187^1888)  38  et  seq.;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  158  et  seq.; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
15. 

•  Comity:  "International  comity  re- 
lates to  those  rules  of  courtesy,  eti- 
quette, or  goodwill  which  are  or  should 
be  observed  by  Governments  in  their 
dealings  with  one  another  on  the 
grounds  of  convenience,  honor  or 
reciprocity;"  Hershey,  Int.  L.,  (1912) 
3.  "'Comity,'  in  the  legal  sense,  is 
neither  a  matter  of  absolute  obligation, 
on  the  one  hand,  nor  of  mere  courtesy 
and  goodwill,  upon  the  other.  But  it  is 
the  recognition  which  one  nation  allows 
within  its  territory  to  the  legislative, 
executive  or  judicial  acts  of  another 
nation,  having  due  regard  both  to 
international  duty  and  convenience, 
and  to  the  rights  of  its  own  citizens  or 


of  other  persons  who  are  under  the  pro- 
tection of  its  laws;"  Gray,  J.,  in  Hilton 
V.  Guyot,  159  U.  S.  113  at  164  (1894). 
"Comity,  as  generally  understood,  is 
national  politeness  and  kindness.  But 
the  term  seems  to  embrace  not  only 
that  kindness  which  emanates  from 
friendly  feeling,  but  also  those  tokens 
of  respect  which  are  due  between 
nations  on  the  grotmd  of  right;" 
Woolsey,  Int.  L.,  6  ed.  (1897)  23.  See 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  25. 

*  General  and  Particular:  This  dis- 
tinction attempts  to  differentiate  the 
law  generally  obtaining  among  all 
states  from  the  law  applicable  to  a  few 
particular  states.  No  attempt  appears 
to  have  been  made  to  apply  the  distinc- 
tion and  it  may  be  dismissed  as  of  no 
value.  Hershey,  Int.  L.,  (1912)  1  n*. 
1  Oppenheim,  Int.  L.,  2  ed.  (1912;  3. 

'  Morality:  Hershey,  Int.  L.,  (1912) 
2,  says:  "International  morality  deals 
with  the  principles  which  should  govern 
international  relations  from  the  higher 
standpoint  of  conscience,  justice  or 
humanity."  The  notion  of  interna- 
tional morality  is  referred  to  by  a 
number  of  the  writers  but,  as  we  have 
already  pointed  out,  is  entirely  inad- 
missible in  a  legal  treatise.  See  §105, 
'ante.   Woolsey,  Int.  L.,  6  ed.  (1897)  15. 

*  Natural:  "The  Natural  Law  of 
Nations  is  founded  on  the  Nature  of 
Independent  States,  as  such,  and  is  the 
result  of  the  relations  observed  to  exist 
in  Nature  between  Nations  as  Inde- 
pendent Commimities;"  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  146. 
"Nattu*al  Law,  according  to  Puffen- 
dorf ,  is  that  which  is  so  exactly  fitted 
to  suit  with  the  rational  and  social 
nature  of  man,  that  humankind  cannot 
maintain  an  honest  and  peaceful  Fel- 
lowship without  it;"  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  146n>. 
"The  Natural  Law  is,  according  to 
Woolsey,  Int.  L.,  6  ed.  (1897)  11,  the 
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it  is  submitted,  unsound.  If  international  law  applies  to  all  inde- 
pendent states,  it  must  have  the  character  of  continuity  and  universal- 
ity. International  law  is  a  body  of  rules  all  having  the  same  quality 
and  nature.  There  can  be  no  distinction  in  this  respect  between 
them.  The  only  distinction  is  that  some  of  them  are  strong  and  more 
generally  observed  than  others.  The  writers  who  make  these  fanciful 
distinctions  never  attempted  to  apply  them.  After  stating  them, 
they  proceeded  with  the  subject  as  if  these  distinctions  did  not 
exist.  A  distinction  which  is  never  applied  and  has  no  material 
value  may  well  be  disregarded.  Customar>^  divisions  of  international 
law  proceed  upon  an  apprehended  distinction  in  the  quality  of  the 
laws  or  their  binding  effect.*'  Some  are  supposed  to  be  more  binding 
than  others.  Since  we  have  a  spectacle  of  law  in  the  making  that 
is  the  development  of  rules  of  law,  it  is  tempting  to  attempt  to  classify 


product  of  natural  reason  and  ought, 
since  men  are  alike  in  their  sense  of 
justice,  to  be  everywhere  substantially 
the  same."  See  "History  of  the  Law 
of  Nature."— Frederick  Pollock,  1  Coi. 
Law  Rev.,  11,  et  seq.;  2  Col.  Law 
Rev.,  131,  et  seq.  "Law  of  Nature  as 
determining  the  objects  of  the  Law  of 
Nations;"  1  Lorimer,  Inst.  (1883-4) 
19;  Maine,  Ancient  Law,  3  American 
Ed.  (1888)  70  et  seq.;  Manning,  Int. 
L.,  2  ed.  Amos.  (1875)  66  et  seq.; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  .146-155;  Wheaton,  Elements, 
Dana's  ed.  (1866)  5  et  seq.;  Woolsey, 
Int.  L.,  6  ed.  (1897)  11  et  seq. 

•  Necessary:  "We  call  that  the  neces- 
sary Law  of  Nations  which  consists  of 
the  application  of  the  Law  of  Nature  to 
Nations."  See  Vattel,  (1758)  Chitty's 
Trans.  Prelim,  7.  Woolsey,  Int.  L., 
6  ed.  (1897)  25,  objects  to  Vattel's  dis- 
tinction of  international  law  into  natural 
or  necessary  and  positive  law.  See  1 
Halleck,  Int.  L.,  4ed.  (1908)  56;  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  148; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
14. 

^^ Positive:  "These  three  kinds  of 
law  of  nations,  the  voluntary,  the  con- 


ventional and  the  customary,  together 
constitute  the  positive  law  of  nations;" 
Vattel,  (1758)  Chitty's  Trans.  Prelim., 
27.  "  The  positive  law  of  nations,  on 
the  other  hand,  is  based  on  the  consent 
of  nations  and  is  the  result  of  the  rela- 
tions instituted  between  them  by  their 
own  free  will;"  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  146.  See  1  Halleck, 
Int.  L.,  4  ed.  (1908)  53  et  seq.;  Wool- 
sey, Int.  L.,  6  ed.  (1897)  3  et  seq. 

"  Unnfers(U:  Universal  International 
Law  binding  on  all  civilized  states  with- 
out exception;  1  Opperheim,  Int.  L., 
2  ed.  (1912)  3.  See  Hershey,  Int.  L., 
(1912)  1  n». 

"  Voluntary:  According  to  Woolsey, 
Int.  L.,  6  ed.  (1897)  5,  voluntary  law 
seems  to  be  such  because  it  is  so  by 
consent  of  nations.  See  Twiss,  L.  of 
Nations,  Peace,  2  ed.  ( 1 884)  1 46  et  seq. ; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
12,  et  seq. 

"  Halleck,  Int.  L..  4  ed.  (1908)  Vol.  1. 
51,  adopts  division  as  follows:  Inter- 
national Law: 

(a)  Natural  Law  of  Nations. 
Divine  Law. 

Application  of  the  law  of  God  to 
States. 
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them  according  to  the  stage  of  their  development,  but  in  such  a 
classification  it  is  impossible  to  draw  a  clear-cut  line  and  make  an 
accurate  distinction  between  the  various  stages  of  the  development, 
just  as  we  cannot  draw  a  line  in  the  development  of  the  chrysalis  into 
the  butterflv. 

Science  of  International  Law. 

§122.  The  science  of  international  law  is  the  systematic  study 
of  the  conduct  of  independent  states,  which  is  nothing  more  or  less 
than  the  philosophy  of  international  law.  It  is  an  attempt  to  arrange 
the*  jural  conception  of  that  conduct  according  to  orderly  and  sys- 
tematic arrangements,  in  which  attempt  the  thinker  may  be  influ- 
enced by  the  various  notions  of  the  external  factors  upon  conduct 
which  we  have  described.  We  may  think  of  that  conduct  exclusively 
in  terms  of  one  factor  and  ignore  the  others.  This  is  the  attitude 
generally  pursued  by  most  of  the  writers  on  the  subject.  The  inven- 
tion of  the  word  * 'science"  is  only  another  illustration  of  the  fondness 
of  the  writers  for  multipljdng  words.*     There  is  in  every  system  of 


(6)  Positive  Law  of  Nations. 
Conventional  Law. 
Customary  Law. 

Normal   rights   and   obligations   of 
states: 

Law  oj  Peace 

(1)  Rights  and  obligations  connected 

with  Independence. 

(2)  Rights  and  obligations  connect^ 

with  Property. 

(3)  Rights  and  obligations  connected 

with  Jurisdiction. 

(4)  Rights  and  obligations  connected 

with  Equality. 

(5)  Rights  and  obligations  connected 

with  Diplomacy. 
Abnormal  rights  and  obligations  of 
states: 

Law  of  Belligerency 

(1)  Rights' and  obligations  connected 

with  Belligerency. 
Law  of  Neutrality 

(2)  Rights  and  obligations  connected 

with  Neutrality; 

Lawrence,  Int.  Law,  5  ed.  (1913)  117. 

Woolsey,    Int.    L.,    6   ed.  (1897)    26, 

divides    the   rights     and  obligations 


known  to  the  science  of  international 
law  into:  (1)  those  which  are  deducible 
from  natural  jus  which  no  action  of 
sovereignty  began  or  can  terminate; 
(2)  those  deducible  from  the  idea  of  a 
state;  (3)  those  which  are  begun  and 
can  be  ended  by  compact,  express  or 
tacit.  He  makes  another  division 
which  closely  follows  the  division  of  the 
three  grounds  or  reasons  for  inter- 
national rules,  namely,  jus,  morality 
and  convenience.  He  says  the  first 
class  comprehends  the  rights  and 
obligations  which  can  be  defined  and 
enforced;  the  second,  duties  and  moral 
claims  which  cannot  be  easily  defined 
and  need  compact  to  establish  them, 
and  the  third,  arrangements  of  a 
purely  voluntary  nature. 

*  "  The  Science  of  the  Law  of  Nations 
may  be  accordingly  defined  to  be  the 
Science  of  the  Rules  which  govern  the 
International  Life  of  States;"  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  2; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  152,  153;  Walker,  Science,  Int. 
L.,  (1893)  91-111. 
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law  a  time  when  it  begins  to  be  consciously  studied  and  written 
about  and  men  begin  to  think  what  law  is.  In  most  systems  of 
municipal  law  we  can  only  imperfectly  apprehend  the  exact  point 
of  the  beginnings  of  such  studying.  In  international  law,  however, 
we  are  able,  with  tolerable  accuracy,  to  ascertain  the  beginning  of 
the  study  of  international  law,  or  the  beginning,  as  it  is  called,  of  the 
science  of  international  law.*  The  sjrstematic  study  of  international 
law  began  probably  as  early  as  the  sixteenth  century,  and  the  first 
recognized  exponents  of  the  learning  appeared  in  the  early  part  of  the 
seventeenth  century.  This  study  was  a  study  of  the  law  as  it  applied 
to  facts  which  had  been  unknown  to  Western  Europe  in  fact  and  in 
theory  for  many  centuries.  These  facts  were  the  existence  of  inde- 
pendent states.  These  states  arose  as  an  economic  development  of 
the  life  of  Europe  entirely  apart  from  any  postulate  of  international 
law.  The  growth  of  the  states  created  the  conduct,  of  which  it 
became  necessary  to  form  a  jural  conception,  hence  the  states  were 
antecedent  to  law,  just  as  man  is  antecedent  to  the  municipal  law. 

History  of  International  Law. 

§123.  No  adequate  history  of  international  law  has  been  written 
in  English.  The  subject  requires  a  vblimie  in  itself,  and  such  an 
historical  discussion  would  be  entirely  out  of  proportion  in  a  system- 
atic treatise  on  international  \sl%  as  it  exists  at  the  present  time. 
No  such  discussion  will  therefore  be  attempted  here.  Such  a  history 
will  involve  a  history  of  international  conduct,  sometimes  referred 
to  as  (A)  a  history  of  international  relations;  (B)  a  history  of  the 
philosophy  of  international  law,  which  should  traca  the  historical 
appearance  and  development  of  the  various  ideas  which  have  influ- 
enced international  law.  The  following  general  observations  seem 
to  be  in  point:  The  discussion  will  trace  the  historical  development 
of  international  law  dtuing  various  epochs  of  the  existence  of  inde- 
pendent state  life,  and  point  out  the  influence  of  various  factors  and 
different  economic  development.  International  commerce  will,  no 
doubt,  be  found  to  play  a  leading  part  in  this  development.     A 

*  This  fact  should  be  kept  in  mind  of  oourse,  inaccurate.    It  is  the  consci- 

because  many  persons  speak  of  the  ous  study  of  International  law  which  is 

beginning  of  international  law  in  the  only  about  three  hundred  years  old, 

seventeenth    century,    and    say    that  For  reference  to  views  of  the  principal 

international  law  is  scarcely  three  hun-  writers  see  Hall,  Int.  Law,  6  ed.  (1909) 

dred  years  old.    Such  philosophers  are,  2,  n^ 
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Private  Intemational  Law  Distinguished 


chapter  should  be  added  on  the  influence  of  intemational  public 
opinion  on  intemational  law,  showing  how  the  general  ideas  of  the 
world  at  large  at  different  times  have  influenced  not  only  the  conduct 
of  independent  states,  but  also  the  prevailing  conceptions  of  what 
such  conduct  should  be.  With  these  few  general  observations,  we 
shall  leave  the  subject  "for  the  attention  of  some  scholar  better 
equipped  for  the  task  than  ourselves.' 

Private  International  Law  Distinguished. 

§124.  Private  intemational  law  or  conflict  of  laws  has  to  do 
with  the  circumstance  that  a  member  of  one  community  or  an 
interest  of  his  comes  within  the  poUtical  power  of  another  commimity 
of  which  he  is  not  a  member.  He  may  be  affected  by  two  different 
mtmicipal  laws.  The  question  will  arise — which  of  the  two  is  to 
apply?  There  are  two  theories — one  that  the  municipal  court,  of 
its  own  judgment,  chooses  which  law  shall  apply;  the  other,  that 
there  is  a  principle  of  law  applicable  in  all  municipal  courts  deter- 
mining in  any  given  case  what  choice  shall  be  made.  If  the  second 
theory  is  applied,  private  intemational  law  is  a  part  of  inter- 
national law,  because  the  municipal  court  in  rendering  the  decision 


*  Pot  discussions  of  the  history  of  the 
sdenoe  of  the  Law  of  Nations,  see 
Hershey,  Int.  L.,  (1912)  56,  91;  Mann- 
ing. Int.  L.,  2  ed.  Amos.  (1875)  8  et 
seq.;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
83-104;  Wilson  &  Tucker,  Int.  L., 
(1901)  6  et  seq.  "Historical  Develop- 
ment," Wilson  &  Tucker,  Int.  L., 
(1901)  12  et  seq.  "The  History  of 
International  Relations  During  An- 
tiquity and  the  Middle  Ages,"  Amos  S. 
Hershey,  5  Amer.  J.  Int.  Law,  901  et 
seq.  See  Hershey,  Int.  L.,  (1912)  26- 
55.  "History  of  Intemational  Law 
since  the  Peace  of  Westphalia,"  Amos 
S.  Hershey;  6  Amer.  J.  Int.  Law,  30 
etseq.;  Hershey,  Int.  L.,  (1912)  56-91. 
For  accounts  of  the  history  of  inter- 
national law  and  discussions  of  the 
various  theories,  see  1  Halleck,  Int.  L., 
4  ed.  (1908)  1-49;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  45-104.  "Ward  Foun- 
dation and  History  of  the  Law  of 
Nations   in   Europe   to  the  Age  of 


Grotius"  (1795),  Robert  Ward.  "His- 
tory of  Intemational  Relations  {>efore 
Grotius,"  Walker,  Science,  Int.  L., 
(1893)  57-90;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  155  et  seq.;  Wool- 
sey.  Int.  L.,  6  ed.  (1897)  6-10.  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  Vol.  1,  4, 
says  that  intemational  law,  in  the 
meaning  of  the  term  as  used  in  modem 
times,  did  not  exist  during  antiquity 
and  in  the  first  part  of  the  middle  ages. 
What  is  the  difference,  however,  be- 
tween the  modem  meaning  and  the 
ancient?  If  he  means  that  the  science 
of  intemational  law  did  not  exist,  he  is 
correct;  if  he  does  not  mean  this,  it  is 
diffictilt  to  tell  what  he  does  mean,  He 
also  says  (Vol.  1,  p.  4)  that  it  is  a 
product  of  modem  civilization  and  is 
four  hundred  years  old  and  the  roots 
go  far  back  into  antiquity.  "The  In- 
temational Law  and  Custom  of  Ancient 
Greece  and  Rome,"  Coleman  Phillip- 
son  (191 1).    See  1 1  Col.  Law  Rev.  489. 
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makes  the  conduct  of  the  state  conform  to  that  determined  by  some 
international  factor  operating  on  all  independent  states.*  There  is  a 
difference  of  opinion  among  the  writers,  and  the  subject  will  be  omit- 
ted as  it  is  usually  discussed  by  itself,  and  its  inclusion  would  destroy 
the  proper  proportion  and  balance  of  the  work.* 

Municipal  Law  Distinguished  from  International  Law. 

§125.  The  distinction  between  international  law  and  municipal 
law  is  of  importance.'  International  law,  as  appears  from  the 
definition,  relates  to  the  conduct  of  independent  states  and  is  without 
any  superior  political  power  to  enforce  it.  Municipal  law  is  law  which 
is  or  may  be  enforced  by  the  political  power  of  the  state,  and  therefore 
can  only  obtain  within  the  jurisdiction  of  a  state. ^  There  are  many 
analogies  between  the  two  systems  of  law,  and  many  cases  where  the 
analogy  breaks  down.  The  use  of  analogy  is  always  dangerous  and 
subject  to  great  caution.     The  same  remark  applies  here.* 

International  Law  Not  a  Part  of  Municipal  Law. 

§126.  It  is  sometimes  said  that  international  law  is  a  part  of 
mimicipal  law,**  and  a  number  of  learned  essays  have  been  written 
in  answer  to  the  question — is  international  law  a  part  of  mimicipal 
law?    Now,  in  what  sense  can  it  be  said  that  any  body  of  law  is  a 


*  "  The  distinction,  however,  between 
the  two  branches  of  International  Juris- 
prudence is  extremely  important.  It 
is  this:  The  oUigaiiones  juris  priwUi 
inter  getUes  are  not — as  the  oblig€Uiones 
juris  publici  inter  gentes  are — ^the  result 
of  legal  necessity,  but  of  social  conveni- 
ence, and  they  are  called  by  the  name 
of  Comity — comitas  gentium.  1  Philli- 
more,  Int.  L.,  3  ed.  (1879-1888)  12,  13. 

» Hall,  Int.  Law,  6  ed.  (1909)  51,  et 
seq.;     Hershey,    Int.    L.,    (1912)    4 
Lawrence,  Int.  Law,  5  ed.  (1913)  5 
I  Oppenheim.  Int.  L.,  2  ed.  (1912)  4 
1  Westlake,  Int.  L.,  2  ed.  (1910)  246. 
et  seq.;  Woolsey,  Int.  L.,  6  ed.  (1897) 
102-109.     "Grundzuge  des  EngUsch- 
Amerikanischen    Privat-Und    Prozcss- 
rechts,  Besonders  in  Vergleiche  mit  den 
Systemen    des    Europaischen    Konti- 
nents,"  (1915)  Arthur  K.  Kuhn.     See 


10  Amer.  J.  Int.  Law,  674.  "A 
Treatise  on  the  Conflict  of  Laws,"  Vol. 
1,  Part  1,  (1916)  Joseph  Henry  Beale. 
See  10  Amer.  J.  Int.  Law,  665. 

•The  term  "municipal"  is  perhaps 
unfortunate,  as  this  word  is  also  applied 
to  the  law  of  municipalities.  The  term, 
however,  is  well  flxed  and  understood  in 
international  usage,  and  too  convenient 
to  be  discarded.  With  a  little  practice 
the  learned  reader  will  be  able  to  divest 
the  term  of  the  more  restricted  meaning 
as  relating  to  municipalities. 

^  "Municipal  laws  are  rules  of  con- 
duct observed  by  men  or  by  men  recog- 
nized as  binding  towards  each  other  as 
members  of  the  same  state;"  Walker, 
Man.  Int.  L.,  (1895)  401. 

*  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  91. 

•♦Snow  Cases,  (1893)  1-4. 
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part  of  another  body  of  law?  All  law  applying  to  the  conduct  of  the 
same  bodies  or  the  same  class  of  bodies,  as,  for  instance,  laws  appl3dng 
to  Englishmen  or  Frenchmen,  or  English  laws  applying  to  infants, 
lunatics,'  or  laws  applying  to  the  conduct  of  persons  with  respect  to 
property,  are  in  each  case  bodies  of  law,  that  is,  they  are  groups  of 
legal  principles  distinguished  from  other  legal  principles  by  the 
difference  in  the  objects  to  which  they  apply.  It  is  perfectly  obvious 
that  the  same  rule  of  conduct  may  appear  in  two  or  more  bodies  of 
law,  in  other  words  the  objects  of  different  classes  may  so  happen  to 
be  regulated  by  the  same  rule  of  conduct.  For  instance,  it  may  be  a 
rule  in  France  to  the  effect  that  a  person  is  of  legal  age  on  reaching 
twenty-one,  and  the  same  may  be  the  effect  of  the  nile  in  England. 
It  therefore  so  happens  in  such  case  that  the  same  rule  applies  in 
each  body  of  law.  It  would  obviously  in  such  case  be  improper  to 
say  as  to  either  of  these  bodies  that  the  rule  of  one  was  a  part  of  the 
other.  It  may  be,  and  sometimes  has  happened,  that  a  rule  of  law 
has  appeared  in  one  body  of  law,  and  then  subsequently,  for  one 
reason  or  another,  appeared  in  another  body  of  law.  In  such  case, 
it  is  said  that  the  rule  of  law  has  been  borrowed  from  or  descended 
from  the  other  body  of  law.  The  phrase  is  frequently  used  in  the 
books  applicable  to  such  a  state  of  affairs — that  the  foreign  principle 
of  law  is  part  of  the  mimicipal  law.  Thus,  we  say  of  certain  doctrines 
of  the  Roman  law,  of  the  law  of  merchant  or  the  civil  law,  that  in 
each  case  they  are  part  of  the  common  law  of  England.  Now,  this  is 
obviously  an  inaccurate  phrase  describing  the  origin  or  place  of  the 
rule.  The  rule,  itself,  when  applied  by  the  court  of  the  country, 
must  be  the  rule  of  the  law  of  that  coimtry  and  nothing  else.  A 
principle  of  law  applied  by  an  English  court  is,  for  the  time  being, 
to  that  extent,  a  rule  of  law  of  England,  and  while  it  may  be  con- 
veniently distinguished  from  other  principles  of  law  because  of  its 
origin,  it  is,  nevertheless,  in  spite  of  such  loose  phraseology,  in  fact 
nothing  but  a  rule  of  law  applied  by  an  English  court  and  therefore 
an  English  rule  of  law.  It  appears,  therefore,  that  this  phrase — 
that  one  law  is  part  of  another  law — is  inaccurate,  and  simply  is  used 
to  describe  an  historical  descent  or  borrowing;  that,  in  point  of 
fact,  there  can  be  no  such  thing  as  a  part  of  one  body  of  law  being 
part  of  another  body  of  law.  Just  as  soon  as  the  foreign  rule  of  law 
is  received  into  a  state,  it  then  becomes  a  part  of  the  law  of  that 
state. 

*  As  to  municipal  law  producing  an  international  effect,  see  Hall,  Int.  Law,  6 
ed.  (1909)  608n». 
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International  law  regulates  the  conduct  of  states,  and  mxmicipal 
law  that  of  individiials,  consequently  it  cannot  in  any  sense  be 
accurately  said  that  any  rule  of  international  law  is  ever  a  part  of  the 
municipal  law.  The  true  relation  between  the  two  bodies  of  law,  it 
is  submitted,  is  this:  International  law  rests  upon  and  regulates  the 
conduct  of  independent  states;  mimicipal  law  upon  the  conduct  of 
individuals  within  the  state.  For  example,  international  law  imposes 
on  a  state  a  duty  of  conduct  with  reference  to  the  immunity  of 
ambassadors,  that  is,  the  provision  of  international  law  is  somewhat 
to  this  effect.  No  state  shall  interfere  with  the  property  or  liberty 
of  action  or  person  of  an  ambassador  while  he  is  in  the  discharge  of 
his  official  duties,  nor  shall  any  state  permit  any  of  its  citizens  to 
interfere  with  any  such  acts  of  an  ambassador.  The  rule  of  inter- 
national law  cannot  be  addressed  to  the  member  of  a  state  because 
he  is  not  the  subject  of  international  law  or  within  its  ptuview. 
Accordingly,  a  state  will  prohibit  any  citizen  from  any  such  inter- 
ference with  an  ambassador.  The  mimicipal  law  simply  imposes 
on  a  member  a  prohibition  which  the  state  is  bound  to  impose  because 
of  the  application  of  international  law  resting  upon  it. 

Every  independent  state  is  bound  by  international  law  to  provide 
certain  rules  of  municipal  law  within  its  boundaries.  It  may  in 
fact  provide  otherwise,  and  when  it  does  so,  to  that  extent  it  violates 
international  law.  Many  instances  have  occurred  where  sudi  a 
municipal  law  has  been  adopted.  What  becomes  then  of  the  propo- 
sition that  international  law  is  a  part  of  municipal  law?  A  oourt  of 
justice  in  deciding  a  controversy  to  whidi  there  is  no  municipal  law 
applicable,  will  presume  that  the  state  would  have  enacted  the  proper 
rule  of  international  law,  and,  by  not  acting,  left  it  be  understood 
that  the  mtmidpfil  common  law  was  in  accordance  with  the  obliga* 
tion  imposed  on  the  state  by  the  provisions  of  international  law.^^ 


'  *'This  is  the  sense  in  which  the 
language  of  the  judges,  quoted  Her- 
shey,  Int.  L.,  (1912)  9-11,  is  to  be 
understood.     See  Snow  Cases,  (1893) 

1-4.  International  law  does  not  have 
to  be  proved  as  a  fact;  1  Moore,  Dig. 
of  Int.  L.,  (1906)  11.  Oppenheim,  Int. 
L.,  2  ed.  (1912)  Vol.  1,  9,  says  that  the 
conception  of  municipal  law  is  narrower 
than  that  of  law  pure  and  simple,  by 
which  he  probably  means  law  in  the 
abstract.     "As  soon  as  a  nation  has 


assumed  the  obligations  of  interaatioaAl 
law,  they  become  a  portion  of  the  law  of 
the  land  to  govern  the  decisions  of 
courts,  the  conduct  of  the  rulers  and 
that  of  the  people.  A  nation  is  bound 
to  protect  this  part  of  law  by  statute 
and  penalty  as  much  as  that  part  which 
controls  the  jural  relations  or  in  other 
ways  afifects  the  actions  of  individuals;" 
Woolsey.  Int.  L.,  6  ed.  (1897)  27. 
This  conception,  however,  perpetuates 
the    inaccurate    phrase — intematioiial 
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So-called  offenses  against  the  law  of  nations,  are,  when  accurately 
described,  offenses  against  municipal  law,  whidi  municipal  law  is 
enforced  as  a  result  of  the  international  factors  of  conduct  operating 
on  the  independent  states.  ^^ 

Title  of  the  Subject. 

§127.  Several  different  titles  have  been  used  as  a  designation 
of  the  subject,  as  laws  of  war  and  laws  of  peace,^'  droit  des  gens  or  law 
of  nations,  a  translation  of  jus  gentium,  jus  inter  gentes,^  law  among 
nations,  international  law,^^  interstate  law,^^  super-state  law,  intra- 
state law.  Of  all  these  phrases,  international  law  is  the  most  used, 
and  while  none  of  them  are  accurate,  this  phrase  sufficiently  indicates 


law  a  part  of  municipal  law,  and  intro- 
duces the  novel  idea  that  a  state  can 
protect  law  by  statute.  What  is  this 
law  thus  protected  by  statute?  He 
may  mean  (1)  that  the  statute  enacts 
international  law,  which  it  can  never 
do;  (2)  that  the  statute  enacts  what 
was  before  a  principle  only  of  the  com- 
mon law,  which  is  possible  but  beside 
the  controversy,  because  international 
law  oould  never  be  a  principle  of  the 
common  law.  Wilson,  Int.  L.,  (1910) 
I5y  says  under  the  heading  "Force  of 
international  law,"  that  international 
law  is  part  of  the  mtmidpal  law  of 
states,  thus  entirely  missing  the^  point 
as  to  force,  if  that  term  can  be  used, 
because  the  question  is  as  to  the  binding 
force  of  international  law  on  the  states 
of  the  world. 

"  Offenses  against  the  law  of  nations 
cognizable  by  judicial  tribunals  are, 
according  to  Wildman,  Int.  L.,  (1849) 
Vol.  1,  199,  (1)  Offenses  against  ambas- 
sadors; (2)  Violations  of  safe  conducts; 

(3)  Libels  against  sovereign  princes  and 
eminent    princes    in    foreign    states; 

(4)  Piracy. 

"  This  was  the  title  chosen  by 
Grotius,  and  followed  by  many  writers 
since.  It,  however,  suggests  an  un- 
sound distinction  because  war  is  a  part 


of  remedial  international  law  and  not 
the  only  part. 

"Zouche,  in  1650,  first  called  the 
subject,  "Jus  Inter  Gentes,"  but  the 
phrase  "law  among  nations"  is  due  to 
the  Chancellor  d'Aguesseau;  Thomas 
W.  Balch,  64  Univ.  of  Pa.  Law  Rev. 
1 13.  See,  however,  Wheaton,  Elements, 
Dana's  ed.  (1866)  20;  Woolsey,  Int. 
L.,  6  ed.  (1897)  10.  "Jus  Gentium  and 
International  Law,"  Gordon  E.  Sher- 
man;   12  Amer.  J.  Int.  Law,  56. 

"  The  term  "international  law"  was 
invented  by  Jeremy  Bentham  in  1780; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
20.  "As,  however,  there  cannot  be  a 
sovereign  authority  above  the  several 
sovereign  states,  the  Law  of  Nations  is 
a  law  between,  not  above,  the  several 
states,  and  is,  therefore,  since  Bentham, 
also  called  'International  Law;'"  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  4. 
International  Law  has  beeh  objected  to 
Wheaton,  Elements,  Dana's  ed.  (1866) 
16.  Hershey,  Int.  L.,  (1912)  2,  et  seq., 
uses  the  term  "International  Public 
Law,"  after  using  "International  law," 
thereby  suggesting  the  title  "Inter- 
national Private  Law,"  or,  as  more 
commonly  used, "  Private  International 
Law." 

"  Interstate  law  has  been  suggested, 
see  Hershey,  Int.  L.,  (1912)  2,  n«. 
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the  subject  matter  of  the  discussion  to  either  the  novice  or  the 
expert.  It  seems  immaterial,  as  so  many  writers  have  done,  to 
endeavor  to  accurately  express  in  the  title  the  precise  nature  of 
international  law.  It  has  been  supposed  by  some  that  law  of  nations 
refers  to  the  historical  character  or  origin  of  law,  and  that  inter- 
national law  applies  to  its  jtirisdiction  and  effect.  This  distinction 
is  not  settled  in  usage  and  may  be  ignored.^'  Since  nations  are  not 
bodies  whose  conduct  is  within  the  scope  of  international  law,  the 
title  is  incorrect  and  it  would  be  more  accurate  to  say  independent 
state  law." 

Summary. 

§128.  Independent  states  are,  as  already  has  been  pointed  out, 
living  organisms  having  inherent  powers,  the  exercise  of  whidi  is 
unrestrained  by  any  external  superior  political  power.  There  are, 
however,  certain  external  factors  determining  the  conduct  of  an 
independent  state,  the  operation  of  which  results  in  a  certain  amount 
of  international  order,  and  in  studying  those  factors  and  their  opera- 
tion, we  start  with  the  fundamental  fact  of  inherent  organic  power 
of  the  state,  and  inquire  what  those  restraints  are,  how  they  may  be 
described,  and  their  operation  known,  which  involves  an  inquiry 
into  the  definition  and  nature  of  international  law.^  A  state  has  or 
may  have  interests  just  as  an  individual.  The  interests  of  a  state  are 
shown  in  the  note.* 

An  independent  state  will  be  governed  in  its  conduct  by  (a)  self- 
interest,  (b)  inherent  prejudice,  (c)  international  public  opinion, 


*'As  to  title,  see  Hershey,  Int.  L., 
(1912)  2;  Wheaton,  Elements,  Dana's 
ed.  (1866)  20,  et.  seq. 
"  This     obscurity    referred    to    by 
Lawrence,  Int.  Law,  5  ed.  (1913)  8. 
^See  fl03,  ante. 

'A   state*  will   have   the   following 
interests: 

(a)  An  interest  in  itself,  its  territory, 
its  activity,  form  of  government 
and  mtmicipal  law. 
(6)  An  interest  in  its  officials  when  they 
venture  forth  from  its  jurisdic- 
tion, which  will  be 
On  the  high  sea, 


Within  jurisdiction  of  another 

state, 
In  jurisdiction  of  no  state. 

(c)  An  interest  in  its  members  beyond 
its  borders,  which  will  be 

On  the  high  sea, 

Within  jurisdiction  of  another 

state, 
In  jurisdiction  of  no  state. 

(d)  An  interest  in  another  state,  which 

other  state  may  be  independent 
or  dependent. 

(e)  An  interest  in  the  open  sea  and 

territory    not    subject    to    the 
jurisdiction  of  any  other  state. 

(/)  An  interest  in  the  maritime  belt. 

See  §104  ,ante. 
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(d)  custom,  (e)  pressure  from  one  or  more  other  states.  The  prin- 
ciples of  ethics  are  excluded  as  they  are  so  often  overcome  by  the 
other  factors  that  they  are  of  little  practical  importance.  These 
will  be  referred  to  as  international  factors  of  conduct,  and  they  operate 
with  varying  force  under  different  circumstances.'  The  conduct  of 
independent  states  as  determined  by  these  factors  may  be  reduced 
to  some  semblance  of  order,  just  as  in  the  case  of  conduct  of  indi- 
viduals; and  that  conduct  may  be  described  in  terms  of  the  past, 
or  present,  or  we  may  endeavor  to  predict  what  the  conduct  of  an 
independent  state  will  be  under  given  circumstances  at  some  definite 
time  in  the  future.  International  conduct,  tmder  the  influence  of 
these  various  factors,  tends  to  adjust  itself  along  more  or  less  deter- 
mined lines,  only  these  states  are  more  self-conscious  about  the 
observance  of  any  supposed  rule  of  conduct  which  exists  than  is  an 
individual  in  mtmicipal  life.  The  conception  of  that  orderly  conduct 
is  a  rule  of  independent  state  conduct.^ 

The  only  redress  which  a  state  will^  have  for  damage  to  one  of  its 
interests  is  by  setting  in  motion  the  external  factors  influencing 
independent  state  conduct  which  have  already  been  referred  to. 
The  self-interest  of  a  state  will  be  an  internal  factor  in  conflict  with 
and  sometimes  in  harmony  with  the  other  external  factors.^  Since 
the  independent  state  can  only  obtain  redress  by  setting  in  motion 
such  factors,  it  follows  that  redress  may  only  be  had  against 
the  body  subject  to  these  factors,  to-wit,  another  independent 
state,  and  not  therefore  against  an  individual  or  a  dependent  state 
having  no  international  function,  or  a  subordinate  division  of  a  state, 
because  all  these  bodies  are  subject  to  the  political  power  of  an  inde- 
pendent state^  and  whatever  action  they  may  propose  to  take  in  the 
matter  of  such  redress  may  be  nullified  by  the  act  of  the  independent 
state  on  which  they  depend.  An  independent  state,  therefore,  out 
of  regard  to  its  dignity ,must  deal  with  the  principal  in  the  first 
instance."  International  law  is  therefore  the  conception  in  terms 
of  order  of  the  conduct  of  independent  states  as  determined  by 
internal  and  external  factors,  which  external  factors  exclude  the  forces 
of  nature  and  superior  political  power.'  International  law  is  a 
pure  mental  conception,  just  as  law  is.  It  can  have  no  motive, 
purpose,  object,  or  subject.  The  external  factors  may  exhibit  such 
effects  but  the  conduct  as  determined  by  those  factors  can  exist 

•Sec  §105,  ante.  •See    §107,   ante. 

•See  §106,  ante.  'See   §108,  ante. 

•See    §107,   ante. 
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only  in  the  imagination  of  the  thinker,  although  conduct  itself,  in 
fact,  in  small  segments,  may  appear  to  the  observer.^  The  discussion 
of  whether  international  law  has  a  legal  nature  is  involved  in  the 
hopeless  ambiguity  with  which  the  word  "law"  is  used  by  the  writers, 
and  upon  examination  amotmts  to  this:  municipal  law  is  enforced 
by  the  political  power  of  the  state;  international  law  is  not,  therefore 
it  has  no  legal  nature.  To  which  the  answer  is  made  as  follows: 
in  each  case  there  are  external  factors  determining  conduct,  and  the 
absence  of  one  factor  in  one  case,  which  is  present  in  the  other,  does 
not  make  the  conception  of  the  factors  any  less  law.  The  controversy 
is  as  to  the  meaning  of  the  word  law  and  not  over  the  real  difference 
which  exists.  *  There  can  be  no  sanction  to  international  law  in 
the  sense  in  which  that  word  is  used  in  the  mtmidpal  law  as  describing 
a  penalty  fixed  by  the  power  of  the  state.* 

Since  international  law  is  a  jtnral  conception  of  the  conduct  of 
independent  states,  it  follows  that  the  conduct  of  independent 
states  only  is  determined  by  the  factors  embraced  in  the  definition. 
Dependent  states,  individuals  and  corporations  are  entirely  outside 
the  discussion.^" 

It  was  formerly  supposed  that  states  outside  the  family  were 
not  bound  by  international  law,  and  states,  members  of  the  family, 
generally  assumed  toward  them  the  same  arrogant  attitude  that  the 
knights  of  chivalry  did  toward  the  meaner  persons  not  belonging  to 
their  order,  a  state  of  mind  not  entirely  absent  from  some  individuals 
in  modem  times. 

The  principle  tmderlying  this  attitude,  however,  was  that  these 
barbarous  states,  because  of  their  lack  of  civilization,  cooomeroe 
and  sufiident  self-interest,  were  not  in  a  position  to  respond  to  the 
external  factors  determining  state  conduct  to. the  same  extent  as 
were  the  independent  states  of  the  dviUzed  world,  and  therefore  there 
was  a  reason  and  necessity  for  considering  them  in  a  somewhat 
different  way.  This  prindple,  however,  did  not  excuse  the  Christian 
powers  of  Europe  from  the  cohstant  disregard  of  the  territory  and 
jurisdiction  of  these  states  which  characterized  the  colonization 
movements  of  the  15th,  16th  and  17th  centtuies.** 

There  can  be  no  subject  or  object  of  international  law,  but  the 
international  factors  of  conduct  operate  on  independent  states,  which 
may  therefore  be  subjects  of  the  factors.^^    An  individual  has  no 

•See   §110,  ante.  "See   §112,  ante. 

•See   §111,  ante.  "Sec   §113.  ante. 
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position  in  international  law,  as  he  is  subject  to  the  political  power 
of  his  own  state  or  some  other  state  in  which  he  is,  and  cannot, 
therefore,  appear  in  international  life  unless  he  ventures  forth  as  a 
pirate  on  the  high  sea.  The  external  factor  of  superior  political 
power  shuts  him  off  from  the  international  world  and  determines 
his  conduct  in  a  manner  which  effectually  excludes  him  from  the 
consideration  of  the  international  lawyer.  He  is  of  importance  only 
as  a  member  of  an  independent  state  in  which  capacity  alone  he  is 
considered.^' 

The  ambiguity  of  the  word  "right"  has  already  been  pointed  out, 
and  some  of  the  senses  in  which  the  word  is  tised  referred  to.  The 
confusion  caused  by  the  use  of  the  word  in  international  law  is 
intolerable,  and  it  is  little  short  of  amazing  that  the  able  minds  which 
have  hitherto  labored  on  the  subject  have  been  content  to  flounder 
so  long  in  such  an  unspeakable  quagmire.^' 

A  state  has  an  interest  in  its  territory,  but  the  writers  say — ^has  a 
right  to  its  territory.  The  interest  is  protected  by  the  external 
factors  in  international  life  and  by  nothing  else,  and  the  principal 
factor  in  such  a  case  is  the  inherent  force  and  strength  of  the  state  in 
question.  It  does  not  help  nmtters  to  call  this  interest  a  right, 
indeed  it  only  draws  attention  away  from  the  principal  feature,  which 
is  that  the  interest  of  the  state  is  unprotected  by  supmor  political 
power,  whereas,  the  similar  interest  in  the  municipal  law,  to  which 
the  word  "right"  is  applied  is  protected  by  such  superior  political 
power.  The  two  instances,  therefore,  are  in  different  categories. 
It  seems  inadmissible  to  apply  the  word  "right"  to  each  of  them 
indiscriminately.  In  like  manner,  an  independent  state  has 
power,  for  instance,  to  make  a  treaty  or  send  an  envoy,  a  power 
exercised  only  by  the  inherent  force  of  the  state,  not  by  delegation 
of  or  grant  from  any  other  power.  This  is  also  called  a  right  in  the 
conventional  discussion  of  international  law.  It  is,  however, 
totally  different  thing  from  the  interest  mentioned  above  of  a  state 
in  its  territory,  and  yet  the  word  "right"  is  applied  to  both  without 
any  apparent  apprehension  of  the  ambiguity  involved.  It  appears 
bom  these  instances  and  others  referred  to  in  the  chapter  that  the 
word  "right"  is  entirely  too  ambiguous  for  use  in  accurate  thinking, 
and  acocdxlingly  will  be  discarded,  although  its  use  by  the  writers 
will  occasionally  be  referred  to.^ 

A  state  cannot  be  said  to  be  criminally  guilty  of  a  violation  of  the 

''See  §114,  ante.  ^*See  §115,  ante. 
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law  in  the  sense  in  which  that  word  is  used  in  the  mtmicipal  law» 
as  describing  the  case  where  violation  of  the  law  incurs  the  penalty 
fixed  by  the  state.  The  word  "criminal"  as  applied  to  state  action, 
can  only  be  used  in  a  moral  or  ethical  sense  which,  as  we  have  pointed 
out,  is  entirely  irrelevant  in  international  law." 

A  state  is  responsible  in  so  far  as  it  is  subject  to  the  external  factors 
determining  the  independent  state  conduct,  and  the  writers  on  inter- 
national law  use  the  word  generally  as  describing  what  a  lawyer 
would  call  the  liability  of  the  state,  that  is,  the  fact  that  its  conduct 
is  so  determined  by  the  external  factors.  This  meaning  is  somewhat 
strange  to  the  English-speaking  judge  and  lawyer,  who  use  the  word 
as  referring  to  the  personal  capacity  of  an  individual  to  comply  with 
the  demands  of  the  external  factors  of  political  control.  The  notion 
of  the  responsibility  of  states  is  of  little  value  and  will  be  discarded. 
We  may,  perhaps,  speak  of  the  capacity  of  a  state  in  so  far  as  we 
distinguish  those  barbarous  and  uncivilized  states  which  are  not 
fit  to  participate  in  international  life  on  the  same  terms  as  other 
states  of  superior  civilization  and  wealth,  and  possibly  also  the 
notion  of  incapacity  may  refer  to  a  state  having  a  government 
which  prevents  it  from  such  participation." 

International  law  originated  in  the  mind  of  the  thinker,  who 
first  began  to  speculate  on  the  nature  of  state  conduct  and  ascertain 
how  that  conduct  was  determined.  It  seems  clear  that  the  conduct 
and  the  factors  determining  the  conduct  were  in  existence  before  the 
speculation  began.  Independent  states  adjusted  their  conduct  to 
each  other  more  or  less  tmconsdously  from  necessity  and  from  the 
pressure  of  the  various  factors  without  doubt  for  many  thousands 
of  years  before  any  legal  philosopher  ever  drew  the  breath  of  life. 
It  is  true  that  in  the  primeval  life  of  man  intercourse  between  tribes 
was  rare  and  usually  confined  to  armed  conflict.  It  is  clear,  however, 
that  even  here  a  certain  semblance  of  order  was  observed  in  the 
conduct  of  these  tribes.^ 

The  source  of  international  law,  if  it  is,  as  we  contend,  a  con- 
ception, must  be  in  the  mind  of  the  person  making  the  conception  or 
in  some  outside  facts  from  which  the  conception  is  drawn.  The 
general  statement  is  that  the  sources  of  international  law  consist  of 
the  decisions  of  prize  courts,  treaties,  state  acts,  customs,  etc.  The 
word  "source"  of  cotirse,  means  the  origin  of  anything,  as  in  the 
case  of  a  stream,  the  place  in  the  grotmd  from  which  the  stream 

*«See   §116,  ante.  »See   (117,  ante.  ^See   §119,   ante. 
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springs;  as  in  the  case  of  a  thought  or  conception,  the  mind  of  the 
person  who  originated  the  thought.  Here,  however,  we  may  pos- 
sibly say  that  if  the  conception  or  thought  is  based  upon  an  observa* 
tion  of  outside  facts,  that  then  those  outside  facts  are  in  a  measure 
the  source  of  the  conception,  just  as  we  speak  of  the  sources  of  history, 
which  are  the  muniments  and  historical  documents  contemporary 
to  the  events  of  which  history  is  written.  The  historical  book 
written  by  the  author  is.  entirely  the  product  of  his  own  mind,  his 
mental  conception  of  the  facts  which  existed  in  the  past,  and  that 
mental  conception  of  those  facts  is  derived  from  a  perusal  of  certain 
documents  which  are  referred  to  as  the  source  of  the  history.  The 
discussion  over  the  source  of  international  law,  however,  is  of  very 
little  use  because  no  distinction  ttutis  upon  it,  and  it  has  no  value  in 
the  practical  application  of  international  law.' 

Various  kinds  of  international  law  have  been  distinguished. 
Some  of  the  distinctions  proceed  upon  the  difference  in  the  external 
factors  involved  determining  the  conduct,  as  international  morality, 
international  custom;  others  upon  philosophical  distinctions  in  the 
nature  of  international  law  itself,  as  natural,  necessary,  positive, 
which  distinctions  are  also  colored  by  the  idea  of  the  difference  in 
external  factors.  These  distinctions  are  of  little  value  in  theory 
and  of  no  practical  use  whatsoever.'  The  science  of  international 
law  is  merely  a  name  for  the  formal  method  of  studying  the  sub- 
ject better  described  as  the  philosophy  of  international  law.^ 

No  adequate  history  of  international  law  has  been  written  in 
English,  and  such  a  history  requires  sepamte  and  extended  discussion. 
Only  such  few  historical  references  as  will  be  necessary  to  explain 
particular  points  will  be  introduced  in  this  discussion.* 

Private  international  law  is  omitted,  as  there  is  some  doubt  whether 
it  is  a  part  of  international  law  at  all.* 

Municipal  law  is  the  law  enforced  by  any  political  power  within 
its  jurisidction.  International  law  is  the  law  enforced  by  inter- 
national factors  apart  from  political  power.  The  distinction  between 
the  two  is  clear  and  is  generally  accurately  apprehended.  It  is  said, 
however,  that  international  law  is  a  part  of  mtmicipal  law,  and  a 
considerable  discussion  in  the  books  will  be  found  on  this  subject  as 
to  which  there  is  great  obscurity  of  thought.     It  is  perfectly  obvious 

*See  §120,  ante.  *See  §123,  ante. 

'See  §121,  ante.  'See  §124,  ante. 

^See  §122,  ante. 
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upon  reflection  that  the  two  bodies  of  law  are  so  entirely  separate 
and  distinct  with  respect  to  one  of  the  principal  factors  determining 
the  conduct  in  question  that  in  no  sense  can  it  be  said  that  inter- 
national law  is  a  part  of  municipal  law,  or  vice  versa.  What  this 
confusing  discussion  amotmts  to  is  this:  the  international  factors 
operating  on  a  state  determine  the  conduct  of  that  state,  and  the 
state  whose  conduct  is  so  determined  must  in  turn  see  that  its  indi- 
vidual members  and  subordinate  ofiSdals  comply  in  their  conduct 
with  that  international  obligation  resting  upon  it.  The  state^ 
therefore,  must  make  its  municipal  law  conform  to  the  international 
obligation  unless  it  desires  to  act  contrary  thereto.^  In  many  cases 
a  state  will  fail  or  omit  to  make  such  municipal  provision,  and  when 
a  case  comes  before  a  court  of  that  state,  as  in  Great  Britain  and  the 
United  States  of  America,  it  will  be  decided  that  the  state  is  in  fact 
conforming  to  the  international  obligation,  and  the  judges  will  say 
loosely  that  the  international  law  is  a  part  of  the  municipal  law,  by 
which  they  mean,  more  accurately  expressed,  that  the  presumption 
is  that  the  mtmicipal  law  of  the  state  conforms  to  the  international 
obligation  tmtil  it  appears  to  the  contrary  by  express  enactment  of 
the  appropriate  organ  of  the  state.' 

Various  titles  have  from  time  to  time  been  used  for  the  subject, 
the  distinction  between  which  is  entirely  immaterial  for  any  purpose. 
The  only  necessity  is  to  have  a  title  which  will  be  clearly  understood 
by  all  as  referring  to  the  particular  subject  in  hand.  The  phrase 
"international  law''  best  meets  this  requirement,  although  the 
reference  to  nationality  by  the  term  "international"  is  inaccurate.* 

^  See  §125,  ante.    *  See  §126,  ante.    "  See  §127,  ante. 
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§§130,  131,  132  Recognition 

Preuminary. 

§130.  Intercotiise  between  states  is  a  fundamental  fact  of  inter- 
national life,  and  arises  from  the  necessities^  caused  by  the  contiguity 
of  independent  states  on  the  same  planet.  This  intercourse  forms, 
as  it  were,  the  backgrotmd  of  international  relations,  and  is  first  in 
logical  order  and  historical  importance,  as  communication  between 
states  must  have  been  the  first  manifestation  of  international  life, 
and  has  therefore  preceded  or  been  contemporaneous  with  the 
evolution  of  the  first  rules  of  international  conduct.'  Intercourse 
is  an  interchange  of  communications  of  some  sort,  and  we  may 
distinguish  the  intercourse  itself  and  the  means  of  carrying  it  on. 
This  chapter  relates  more  particularly  to  the  means,  which  is  dis- 
cussed under  the  following  headings:  (A)  Recognition  as  the  founda- 
tion of  intercourse;  (B)  Kinds  of  intercourse;  (C)  Parties  to  the 
intercourse;  (D)  Organs  of  intercotu^e;  the  principal  discussion 
being  as  to  (C). 

Recognition  Foundation  of  Intercourse. 

fl31.  The  .primary,  and  what  we  may  call  antecedent,  fact  in 
international  intercoiu'se  is  recognition.'  An  independent  state  must 
be  recognized  as  such  by  another  independent  state  before  inter- 
national relations  between  them  can  be  entered  into.  The  recogni- 
tion may  be  express  or  implied,  from  the  sending  of  an  envoy  or 
some  other  act  of  intercourse,  and  may  therefore  precede  or  be 
simultaneous  with  the  first  act  of  international  communication.  It 
is  difiScult,  however,  to  see  how  there  can  be  any  communication  not 
based  on  recognition. 

Power  and  Obligation  op  Intercourse. 

f  132.  Every  independent  state  has  full  power  to  have  intercourse 
with  other  states  in  the  exercise  of  one  oi  its  obvious  inherent  capaci- 
ties. The  writers  generally  say  that  there  is  a  right  of  intercourse 
and  frequently  concentrate  their  attention  on  one  particular  act  of 
intercourse,  to-wit,  the  sending  of  an  envoy ,^  and  affirm  that  there 

» Vattd,  (1758)  Chitty's  Trans.  Book  (1912)  437;  Wilson  &  Tucker,  Int.  L., 

IV.  §55.  (1901)  152  et  seq. 

'  For  history  of  growth  of  intercourse  *  Recognition  has  already  been  dis- 

between  states,  see  §{342,  426,  post,  cussed — see  §§82-90,  ante, 

and  Lawrence,  Int.  Law,  5  ed.  (1913)  *See  §157,  post,  as  to  sending  of  an 

295,  296;    1  Oppenheim,  Int.  L.,  2  ed.  envoy. 
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is  a  right  of  legation.'  The  word  "right"  if  used  in  this  connection, 
must  be  tised  in  the  sense  of  powier.  The  necessities  of  civilization, 
commerce  and  self-interest  impel  an  independent  state  to  enter  into 
relations  with  other  states,  and  the  habitual  conduct  of  independent 
states  is  to  maintain  such  intercourse  with  each  other.  Necessity 
and  self-interest,  therefore,  are  the  chief  compulsions  upon  a  state 
to  have  intercotirse  with  other  states.* 

The  obvious  power  of  an  independent  state  to  refuse  participation 
in  intercourse  and  the  fact  that  such  refusals  are  so  rare  in  the  regular 
and  continuous  intercourse  between  independent  states  which  has 
been  maintained  for  centuries,  have  caused  the  writers  great  difficulty.^ 
Misled  by  the  ambiguity  of  the  word  "right,"  and  the  failure  to 
recognize  that  it  is  used  in  this  connection  in  the  sense  of  power, 
these  learned  men  have  developed  differences  of  opinion  as  to  whether 
there  is  a  compulsion  on  a  state  to  permit  intercoiu'se  or  maintain 
intercotirse.  Some  say  that  the  state  is  bound  to  receive,  but  not 
in  all  cases;  others  that  there  is  no  obligation;  others  that  there  is 
no  right  to  maintain  intercourse,  or  that  a  state  may  refuse  to  receive 
an  envoy;  that  intercourse  may  become  a  right  by  becoming  a  fact: 
that,  strictly  speaking,  no  state  is  obliged  to  participate,  but  the 
usage  and  comity  of  nations  have  created  a  reciprocal  duty;  that 
a  state  may  refuse  intercourse,  at  first,  but  when  admitted  cannot 
suspend  without  offense.  This  variety  of  views  indicates  a  hopeless 
difference  of  opinion,  which  proceeds  from  failure  to  apprehend  the 
real  underlying  principles.  None  of  the  international  factors  of 
conduct  operate  to  restrain  the  exercise  of  this  power,  which  is 
exercised  fully,  not  only  from  self-interest,  but  also  because  of  the 


*  See  1 153,  post,  as  to  notion  of  right 
of  legation. 

•Hall,  Int.  Law,  6  ed.  (1909)  292, 
says,  states  which  live  under  inter- 
national law  are  practically  unable  to 
withdraw  themselves  wholly  from 
intercourse  with  other  states.  Liech- 
tenstein is  the  only  independent  state 
which  neither  sends  nor  receives  an 
ambassador.  Protestant  states  never 
received  permanent  envoys  from  the 
Pope,  even  when  the  latter  was  a  state; 
I  Oppenheim,  Int.  L.,  2  ed.  (1912)  449. 
Liechtenstein,  however,  sent  a  delegate 
to  the  Paris  Peace  Conference  of  1918- 
1919. 


'  See  Grotius,  Belli,  ac.  Pacis  (1625), 
Whewell's  Trans.  II.  XVIII;  Hall, 
Int.  Law,  6  ed.  (1909)  292  et  seq.;  I 
Halleck,  Int.  L.,  4  ed.  (1908)  49  et  seq.; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  449 
et  seq.;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  103,  104;  1  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  39;  2  Ibid.  176  et 
seq.;  Twiss,  L.  of  Nations,  Peace,  2 
ed.  (1884)  335,  336;  Vattel,  (1758) 
Chitty's Trans.  Book IV.  §57;  Whcaton, 
ElemeJhts,  Dana's  ed.  (1866)  289,  290; 
Woolsey,  Int.  L.,  6  ed.  (1897)  24  et  seq., 
129;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed..  Part  II.  IV. 
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gregarious  instinct  which  pervades'  state  organisms  because  they 
are  composed  of  men  having  that  instinct.  Each  independent  state 
is  drawn  into  the  vortex  of  international  life  by  factors  over  which  it 
has  no  control.  The  only  principle  of  international  law  involved  is 
as  to  the  manner  and  means  of  carrying  on  that  intercourse,  and  as  to 
which  the  factors  of  international  conduct  operate  with  more  force 
and  precision  than  in  any  other  department  of  international  law. 

We  may  sum  up  this  discussion  by  sa3dng  that  intercourse  between 
independent  states  is  purely  voluntary,  may  be  suspended  and 
renewed  at  pleasure,  and  in  practice  is  continuous  except  when 
interrupted  by  special  circumstances  of  misunderstanding  or  hostile 
relations.  Pew  cases  have  occurred,  since  the  custom  of  diplomatic 
intercourse  began,  where  any  civilized  independent  state  has  for 
any  long  period  voluntarily  abstained  from  participation  in  inter- 
national intercourse.  No  case  has  been  noted  where  a  state  has 
compelled  another  civilized  state  to  enter  into  intercourse  with  it. 
Such  compulsion  has  been  exercised  against  weak,  barbarous  states, 
and  in  such  case  is  a  plain  act  of  aggression,  no  doubt  inevitable  in 
the  progress  of  civilization  throughout  the  world."  A  few  instances 
of  interruption  and  resumption  of  diplomatic  relations  are  referred 
to  in  the  note.* 


'  The  action  of  the  United  States  of 
America  in  opening  relations  with 
Japan  has  been  supposed  by  some  to 
have  been  a  case  of  compulsion  against 
the  latter  country,  by  others  as  a  free 
act  on  Japan's  part.  For  discussion  of 
the  question,  see  5  Moore,  Dig.  of  Int. 
L.,  (1906)  733etseq. 

'Great  Britain  and  France  sus- 
pended relations  with  Naples  on 
account  of  the  inhumanity  with  which 
the  kingdom  was  ruled.  Russia  issued 
a  circular  protesting  against  the  sever- 
ance of  diplomatic  relations;  Hall,  Int. 
Law.  6  ed.  (1909)  285.  n».  1903.  June 
1 1,  Alexander.  King  of  Servia,  and  his 
wife,  were  murdered.  Four  days  later. 
Peter  Karageorgevitch  was  elected  to 
the  vacant  throne.  The  British  minis- 
ter was  withdrawn  and  diplomatic 
relations  between  Servia  and  Great 
Britain  were  not  resumed  until  May, 
1906,  after  the  principal  regicides  had 


been  placed  on  the  retired  list.  The 
continental  powers  recalled  their  dip- 
lomatic agents  but  restmied  intercourse 
very  shortly;  Hall.  Int.  Law,  6  ed. 
(1909)  297n».  1908,  Aug.  18,  Persia 
sent  a  diplomatic  representative  to 
Athens  for  the  first  time  in  2399  years. 
1912,  Jan.  12,  diplomatic  relations 
between  Pom  and  Chile  resumed  after 
cwc  and  a  half  years  interruption. 
1918,  first  Rumanian  Minister  to  the 
United  States  presented  to  President. 
In  the  War  of  the  German  Aggression. 
1914-1918,  the  following  severances  of 
diplomatic  relations  occurred:  Austria 
V.  Portugal.  March  IS.  1916;  Austria 
V.  Serbia,  July  26.  1914;  Austria  v. 
United  States.  April  8.  1917;  Belgium 
V.  Turkey.  October  30,  1914;  Bolivia  v. 
Germany,  April  14,  1917;  Brazil  v. 
Germany,  April  11,  1917;  China  v. 
Germany,  March  14,  1917;  Ecuador  v. 
Germany,  December  7, 1917;  France  v. 
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Prbliminart. 


fl33.  The  word  "  interoourse"  applies  to  almost  any  kind  of 
conduct  between  two  or  more  states,  and  extends  to  the  means  and 
methods  of  intercourse  irrespective  of  the  object.  Intercourse  may 
be  peaceful  or  hostile,  which  hostility  may  or  may  not  result  in  war.^® 
Where  the  intercourse  is  peaceful,  it  is  an  exdiange  of  ideas,  and 
where  it  is  hostile,  it  is  an  exchange  of  overt  acts  of  force.  This 
chapter  relates  to  the  former.  In  medieval  times,  intercourse  was 
usually  hostile;  fighting  was  the  principal  occupation  of  a  gentle- 
man, and  there  was  little  commerce  or  private  property,  and  the 
state  consisted  of  the  prince,  nobles,  and  the  peasants  or  serfs.  We 
must  distinguish  (A)  personal  intercourse  between  heads  of  the 
'  state;  (B)  intercourse  between  the  independent  states  in  their 
corporate  capacity ;  (C)  intercourse  between  members  of  the  different 
states,  and  (D)  intercourse  between  an  independent  state  and 
members  of  another  state.^^  Our  attention  in  this  chapter  will  be 
confined  to  (A)  and  (B).  The  history  of  intercourse  is  a  history  of 
the  relations  of  states.  It  seems  that  originally  ambassadors  were 
not  used  except  for  the  purpose  of  opening  relations  with  enemies. 


Austria,  August  11,  1914;  Prance  v. 
Turkey,  October  30,  1914;  Germany  v. 
Italy,  May  23,  1915;  Great  BriUin  v. 
Tiu-key,  October  30,  1914;  Greece  v. 
Austria,  July  2,  1917;  Greece  v.  Tur- 
key, July  2,  1917;  Guatemala  v. 
Germany,  April  27,  1917;  Haiti  v. 
Germany,  June  16,  1917;  Honduras  v. 
Germany,  May  17,  1917;  Japan  v. 
Austria,  August  25,  1914;  Liberia  v. 
Germany,  May  8,  1917;  Nicaragua  v. 
Germany,  May  19,  1917;  Peru  v. 
Germany,  October  5,  1917;  Roumania 
V.  Bulgaria,  August  30,  1916;  Russia  v. 
Bulgaria,  October  5,  1915;  Russia  v. 
Roumania,  January  28, 1918;  Russia  v. 
Turkey,  October  30,  1914;  Turkey  v. 
United  States,  April  20,  1917;  United 
States  V.  Germany,  February  3,  1917; 
Uruguay  v.  Germany,  October  7,  1917. 
As  to  the  United  States  of  America 


severing  diplomatic  relations  with 
Nicaragua,  see  4  American  J.  Int.  L., 
Supp.  249.  For  protocol  of  Feb.  II, 
1913,  between  Venezuela  and  France 
for  the  resimiption  of  diplomatic  rela- 
tions, see  7  American  J.  Int.  L.,  Supp. 
218. 

"  See  Chapter  1 1  on  War. 

"  A  foreigner  may  have  intercourse 
directly  with  a  state,  in  which  case  he 
will  approach  the  state  internally  and 
be  subject  to  the  municipal  law.  He 
cannot  as  a  member  of  a  foreign  state 
have  intercourse  with  the  state  exter- 
nally but  must  approach  it  through  the 
representative  of  his  own  government. 
See  §425,  post.  This  distinction  over- 
looked by  many  writers.  See  confused 
discussion  by  Hershey,  Int.  L.,  (1912) 
158,  276.    See  n  16,  post. 
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§§134|  135  Kinds  of  Interoourse 

and  then  with  the  object  of  effecting  a  truce  in  a  war  which  was 
generally    going   on.^ 

Personal  Intercourse  Between  Monarchs. 

§134.  Until  the  advent  of  democracies  and  limited  monarchies, 
the  king  was  the  state  and  its  identity  as  such  was  merged  in  him. 
His  will  was  law,  and  his  subjects  and  the  state  were  his  to  do  with 
as  he  pleased  for  his  own  private  profit,  advantage  and  pleasure. 
Intercourse  between  the  potentates  related  to  their  personal  affairs 
as  well  as  to  noatters  of  state,  and  while  a  distinction  was  sometimes 
drawn  between  them,  the  general  fact  of  intercourse  included  both. 
Personal  matters  were  magnified  to  the  importance  of  state  affairs, 
and  little  attention  was  paid  to  the  welfare  of  the  state  as  a  whole, 
except  so  far  as  it  coincided  with  the  interests  and  ambitions  of  the 
monarch.  In  the  middle  ages  potentates  were  rough,  violent  and 
ignorant  men  and  treated  each  other  with  scant  courtesy  and  con- 
sideration. They  were  mutually  distrustful,  suspicious  and  jealous, 
and  had  good  reason  to  be  so,  each  king  dealing  with  his  brother 
king  at  his  peril  surrotmded  by  his  army  and  ready  for  any  act  of 
treachery  or  violence.  The  advent  of  chivalry,  the  existence  of 
feudal  relations  between  the  various  princes  of  Europe,  and  inter- 
marriages, softened  their  habits  and  brought  about  more  sociable 
feelings  and  a  considerable  amount  of  pomp  and  etiquette.  At  this 
era,  in  times  of  peace  there  were  contests  over  precedence  among 
these  monarchs  and  their  ambassadors,  which  to  modem  eyes  are 
childish.  This  aspect  of  intercourse  is  called  by  some  writers  "state 
gallantry,"  "  and  has  been  the  subject  of  much  comment.  It  is, 
however,  of  little  importance  at  the  present  time  and  will  be  dis- 
missed without  further  consideration  except  in  so  far  as  is  necessary 
to  refer  to  it  historically  in  the  discussion  which  follows.^^ 

Intercourse  Between  States  in  their  Corporate  Capacity. 

§13S.  Intercourse  between  states  in  their  corporate  capacity,  that 
is,  between  the  governments  as  such,  without  reference  to  the  personal 
status  of  the  monarch  or  head  of  state,  is  the  modem  condition  to 

*'  Ayala,  Law  of  War,  (1582)  Came-  Zouche,  L.  of  Nations  (1650),  Carnegie 

gie  ed.  I.  cIX.;  Zouche,  L.  of  Nations  cd.  Part  II.  IV.  1-6. 

(1650),  Carnegie  ed.,  Part  II.  IX.  6.  **  See    §154,    post,    on    ceremonial 

"  Martens,    G.,    Law    of    Nations,  envoys  used  in  such  intercourse.    See 

(1788)     Cobbett's    Trans.     IV.     IV;  §147,  post,  as  to  personal  n^otiation 

Woolsey,  Int.  L.,  6  ed.  (1897)   121;  between  heads  of  state. 
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which  our  attention  will  be  directed,  with  such  occasional  references 
to  the  former  state  of  affairs  as  may  from  time  to  time  be  necessary. 
The  personal  affairs  of  the  monarch  or  head  of  state  have  disappeared 
almost  entirely  from  international  life,  to  the  great  advantage  and 
relief  of  the  conmion  people." 

State  Parties  to  Intercourse. 


Preliminary. 


§136.  The  bodies  whose  conduct  is  involved  have  already  been 
defined  as  independent  states.  It  is  necessary  to  refer  to  that  subject 
again  in  connection  with  the  question  of  intercourse  between  them, 
and  it  will  be  found  that  there  is  a  slight  difference  of  principle. 
Every  independent  state  is  botmd,  with  due  regard  to  its  own  dignity 
and  international  status,  not  to  descend  to  intercotirse  with  private 
individtiak  or  with  bodies  not  subject  to  international  factors  of 
conduct.  It  would  not  do  for  a  state  to  have  intercourse  with  a  body 
subject  to  the  political  power  of  another  state.  Independent  states^ 
therefore,  confine  their  relations  to  other  independent  states,  and 
dependent  states  having  that  international  function.^'  The  question 
of  whether  the  state  is  entitled  to  participate  in  international  inter- 
course is  generally  raised  by  a  contention  as  to  the  status  of  their 
envoys,  whether  entitled  to  diplomatic  immxmity  and  consideration." 
We  shall  refer  to  (A)  independent  States;*  (B)  dependent  States;* 
(C)  beUigerent  States ;» (D)  Holy  See.* 


Independent  States — Government  Intact. 

§137.    Intercourse  between  independent  states  is  the  usual  fact 
of  the  international  world,  and  is  the  principal  subject  of  our  dis- 


"  It  seems  to  have  been  clearly  appre- 
hended even  in  ancient  times  that 
state  intercourse  should  not  be  con- 
ducted for  private  ends.  See  Zouche, 
L.  cf  Nations  (1650),  Cam^ie  ed., 
Part  II.  IV.  10,  where  he  says  that 
an  embassy  should  not  be  decreed  for  a 
private  cause,  but  only  for  the  interest 
of  the  states.  The  laws  of  the  Twelve 
Tables  forbade  anyone  to  be  an  am- 
bassador for  his  own  object. 

»•  See  1  Halleck,  Int.  L..  4  ed.  (1908) 
386,  n;  as  to  the  case  in  Great  Britain 


of  direct  interootu'se  between  the  state 
and  foreign  individuals,  that  is,  where 
petitions  were  presented  to  the  Com- 
mons. He  says  "Foreigners  resident 
abroad  are  entitled  to  petition  the 
House  of  Ix>rds."    See  n,  11,  ante. 

*^  See  §170,  post,  on  immunity  of  an 
envoy. 

»See  §137,  post 

*  See  §140,  post,  on  dependent  states. 
.  *See  §141,  post. 

*See  §142,  post. 
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(§138,  139,  140  •  Parties  to  Intercourse 

cussion.  Where  the  government  of  such  a  state  is  intact  and  in  full 
operation,  there  is  no  obstacle  to  full  participation  in  international 
intercourse. 

Independent  State — Government  Paralyzed. 

§138.  Where  the  government  of  an  independent  state  is  paralyzed, 
dissolved  by  anarchy  or  internal  commotion,  or  has  been  overthrown 
by  another  independent  ?tate,  and  the  other  state  has  not  yet  set 
up  its  own  jurisdiction  in  the  territory,  there  is  no  organ  which  can 
participate  in  international  intercQurse.  In  such  cases,  therefore, 
there  cannot  during  the  existence  of  such  a  state  of  affairs  be  any 
corporate  international  intercourse  between  that  state  and  the 
other  independent  states  of  the  world.  While  such  circumstances 
have  sometimes  occurred,*  they  are  usually  only  temporary ,•  and 
have  no  effect  on  the  general  current  of  international  intercourse  or . 
the  principles  applicable  thereto.^ 

« 

Intercourse  With  States  Not  Members  op  the  Family  op 

Nations. 

§139.  A  member  of  the  family  of  nations*  may  have  intercourse 
with  other  states  not  members,  and  many  such  cases  have  occurred. 
This  is  a  matter  solely  in  the  discretion  of  the  state  concerned,  but 
such  intercourse  does  not  of  itself  confer  membership  in  the  family 
of  nations  upon  the  non-member  states,^  as  that  can  only  exist  by 
the  consent  of  the  other  members  of  the  family. 

Dependent  State — Intercourse  With. 

§140.  An  independent  state  can  but  does  not  usually  hold  inter- 
course with  a  dependent  state  having  no  power  of  international  inter- 
course, without  the  consent  of  the  independent  state  upon  which  the 
dependent  state  is  dependent.  Some  dependent  states  may  by  mimici- 
pal  law  participate  to  a  certain  extent  in  international  life,  others  are 

*Thus,  during  the  French  Revolu-  'Twiss,  L.  of  Nations,  Peace,  2  ed. 

tion,  there  was  a  time  when  there  was  (1884)  21. 

no  responsible  body  representing  the  'See  §68,  ante,  on  continuity  of  a 

state.    So  now  (1918-1919),  in  Russia,  state. 

the  government  appears  to   be  dis-  *  See  §80,  ante,  on  membership  in  the 

oiganized  with  the  same  restdt.    Other  family. 

instances  will  readily  occur  to  the  *  See  §82  etseq.,  ante,  on  recognition, 
learned  reader. 
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§140 


entirely  forbidden  to  have  any  such  relations  with  other  states,  and 
other  dependent  states  which  may  in  fact  participate  do  not  avail 
themselves  of  that  privilege."  The  question  as  to  the  dependency^ 
of  the  state  is  presented  by  the  refusal  of  the  independent  state  to 
receive  its  envoy  or  accord  him  the  usual  immunities."  A  few  cases 
of  dependent  states  are  referred  to  in  the  note." 


*°  See  f  52,  ante,  on  relations  between 
dependent  and  independent  states,  and 
Manning,  Int.  L.,  2  ed.  Amos  (1875) 
104. 

"  See  §159,  post,  on  refusal  to  recei>^e 
on  account  of  body  sending. 

"  "  In  the  ancient  Republic  of  the 
Seven  United  Provinces,  the  individual 
States  were  deprived  of  the  right  of 
Embassy,   which   was  lodged   in   the 
assembly  of  the  States  General.    Hol- 
land and  Zeeland,  however,  had  the 
singular  privilege  of  presenting  to  the 
States  the  Ambassadors  designated  for 
England  and  Prance;"    2  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  159.    "The 
electors  and  princes  of  Germany  had 
the  privilege  of  sending  and  receiving 
ambassadors  concerning  the  affairs  of 
their  own  territories  but  not  concerning 
those    of    the    Empire.      The    Hanse 
Towns  likewise  possess  this  privilege 
either  by  prescription  or  by  grant  from 
the  emperor;"   1  Halleck,  Int.  L.,  4  ed. 
(1908)  351;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)   158.     Swiss  Cantons  ap- 
pear to  have  no  privilege  of  appointing 
envoys;    1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  184;  2  Phillimore,  Int.  L., 
3  ed.  (187^1888)  159.  160.     In  1561, 
Queen  Elizabeth  having  got  possession 
of  money  remitted  by  the  King  of 
Spain  to  the  Duke  of  Alva,  refused  to 
receive  his  ambassador  on  the  ground 
that  sovereigns  only  are  entitled  to 
employ   ambassadors.     Bynkerschoek 
observes  that  the  fact  itself  shows  that 
she  resorted  to  this  pretense  to  avoid 
restitution;    and  it  is  to  be  observed 
that  England  was  deeply  interested  in 
preventing  the  subjugation  of  the  Low 


Countries.    In  1588,  the  English  minis- 
ters in  Planders  made  no  difficulty  in 
negotiating  with  the  Spanish  ambassa- 
dors, whose  powers  were  only  signed 
by  the  governor  of  the  Low  Cotmtries; 
I  Halleck,  Int.  L.,  4  ed.  (1908)  351,  n; 
iWildman,  Int.  L.,  (1849)85.    Trump- 
eters sent  by  the  Maid  of  Orleans  to 
Earl  of  Suffolk  were  not  accorded  im- 
munity because  not  sent  by  a  sovereign ; 
1  Halleck,  Int.  L.,  4  ed.  (1908)  351n>. 
Crete  and  Egypt  have  no  power  of 
intercourse,    Hospodars   of    Moldavia 
and    Wallachia    had,    by   the    Peace 
Treaty  of  Kainardji  of  1774  between 
Russia  and  Turkey,  the  power  of  send- 
ing   charge   d'affaires    of  the    Greek 
communion    to    represent    them    at 
Constantinople.   South  African  Repub- 
lic sent  diplomatic  envoys;    Woolsey, 
Int.  L.,  6  ed.  (1897)  132.    Greater  or 
less  powers  of  international  communica- 
tion have  been  possessed  and  exercised 
by  the  Viceroy  of  Naples,  Governor  of 
Milan,  Governor  General  of  Belgium 
during  Spanish  dominion,  British  Gov- 
ernor General  of  India,  Spanish  Gover- 
nor of  the  Philippines,  Dutch  Governor 
of  Java,  and  by  the  Dutch,  French  and 
British  East  India  Companies;  2  Philli- 
more, Int.  L.,  3  ed.  (1879-1888)  165, 
166.     Member  states  of  the  German 
Empire  as  of  August  1,  1914,  appear 
to  have  had  power  of  participating  in 
international  intercourse.    As  to  envoy 
sent  by  Bavaria,  see  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  133n^    As  to  member 
states   of   old    German    Empire,    see 
Vattel,   (1758)   Chitty's  Trans.  Book 
IV.  §59;  Woolsey,  Int.  L.,6ed.  (1897) 
132.      United    States    of    America — 
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Parties  to  Intercourse 

Bblugbrbnt  and  Insurgbnt  Communitibs. 


§141.  Belligerent  and  insurgent  oommtinities  are  frequently  under 
the  necessity  of  entering  into  intercourse  with  independent  states.^' 
Since,  however,  the  international  status  of  such  states  is  not  fully 
established,  it  is  customary  for  them  to  appoint  agents  who  have  all 
the  necessary  powers  of  envoys  and  perhaps  the  immunities,  but 
are  not  invested  with  representative  character,  and  therefore  not 
entitled  to  all  the  prerogatives  of  an  envoy  because  there  is  no  inter- 
national person  as  yet  to  represent.  They  are  not  accorded  diplo- 
matic honors.  Practically  the  same  question  is  raised  by  the  attempt 
of  a  deposed  or  abdicated  monarch  or  usurper  to  participate  in 
international  intercourse.    A  few  cases  are  referred  to  in  the  note.^^ 


Articles  of  Confederation,  Article  VI. 
"No  State  without  the  consent  of  the 
United  States  in  Congress  assembled, 
shall  send  any  embassy  to,  or  receive 
any  embassy  from,  or  enter  into  any 
conference,  agreement,  alliance  or 
treaty  with  any  king,  prince  or  state." 
See  2  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  159.  Federal  Constitution  of 
1787 — Member  states  are  not  expressly 
prohibited  from  sending  envoys,  but  no 
state  appears  to  have  exercised  the 
function.  It  has  been  suggested  that 
(a)  the  clause  prohibiting  a  state  from 
entering  into  a  treaty,  Wheaton, 
Elements,  Dana's  ed.  (1866)  290;  (6) 
The  clause  investing  the  Federal  Gov- 
ernment with  the  power  of  sending 
ambassadors,  Woolsey,  Int.  L.,  6  ed. 
(1897)  132,  are  each  implied  restraints 
on  state  power.  See  2  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  159.  Manning, 
Int.  L.,  2  ed.  Amos  (1875)  104,  dis- 
cusses under  head  of  political  qualifica- 
tions of  the  sending  State  or  Govern- 
ment. As  to  dependent  states,  see 
Vattel,  (1758)  Chitty's  Trans.  Book 
IV.  §§58-60;  1  Wildman,  Int.  L., 
(1849)  85;  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed.,  Part  II.  IV.  7. 

"See  §49,  ante,  as  to  belligerency 
and  insurgency.  See  §84,  ante,  as  to 
recognition  of  same.   See  1  Oppenheim, 


Int.  L.,  2  ed.  (1912)  442,  443;  Vattel, 
(1758)  Chitty's  Trans.  Book  IV.  §68; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
291. 

^  France  and  England  recognized  the 
independence  of  the  United  Provinces 
by  receiving  their  ambassadors.  Charles 

I.  recognized  the  independence  of 
Portugal  by  receiving  the  ambassador 
of  John  IV.  Prance,  by  a  treaty  of 
alliance  and  commerce,  recognized  the 
independence  of  the  United  States;  1 
Wildman,  Int.  L.,  (1849)  84.    James 

II.  of  England,  while  living  in  exile, 
appointed  ambassadors  who  were  re- 
ceived as  those  of  a  sovereign  Je  jure  of 
some  of  the  European  states;  Woolsey, 
Int.  L.,  6  ed.  (1897)  131.  When  Philip 
II.  of  Spain  detained  two  noblemen 
sent  from  the  low  ootmtries  in  1556, 
and  finally  put  them  to  death,  he 
violated  no  immtmity  of  an  ambassa- 
dor; Woolsey,  Int.  L.,  6  ed.  (1897)  132. 
France  rejected  ambassadors  of  Charles 
II.  and  admitted  those  of  Cromwell  at 
the  Congress  of  the  Pjrrenees.  1641 — 
England  received  ambassador  from 
King  John  IV.  of  Portugal  which  had 
(1640)  established  itself  as  an  independ- 
ent state  by  revolt  from  Spain;  2 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
161.  As  to  envoys  appointed  by  re- 
gents, lunatics  and  minor  kings,  see  2 
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The  Holy  See. 


§§142, 143 


§142.  The  Pope,  since  he  has  lost  his  temporal  power,^is  not  a 
member  of  the  family  of  nations.  Before  he  lost  that  power,  he  was 
not  recognized  by  Protestant  states,  but  since  his  extinction  in 
international  life  he  has  been  dealt  with  on  an  international  basis 
by  the  principal  Catholic  powers  of  the  world." 


Organs  of  Intercoune. 


Preliminary. 


§143.  The  state  as  a  living  organism  participates  in  international 
intercourse  by  its  government,  and  that  government  acts  through 
or  by  means  of  various  officers,"  who,  in  their  official  capacity,  may 
aptly  be  described  as  the  organs  of  the  state,  assimilating  the  idea 


Phillimore,  Int.  L..  3  ed.  (1879-1888) 
163-165,  and  envoys  appointed  by 
insurgent  states,  sec  2  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  168.  Abdication 
of  a  crown  involves  loss  of  right  to  send 
ministers.  The  prince  in  captivity  or 
driven  from  the  throne  does  not  lose  at 
once  right  of  sending,  as  a  usurper  does 
not  at  once  acquire  a  similar  Tight; 
Manning,  Int.  L.,  2  ed.  Amos  (1875) 
104;  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbctt's  Trans.  V.  I.  4. 
1567 — Leslie,  Bishop  of  Ross,  claimed 
privileges  as  ambassador  of  the  de- 
throned Mary  Queen  of  Scots.  See 
discussion  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  161-163;  Woolsey,  Int. 
L.,  6ed.  (1897)  145n. 

"  The  following  table  shows  the  pow- 
ers maintaining  ambassadors  at  the  Holy 
See:  Austria  and  Hungary,  Spain  and 
Portugal  have  ambassadors;  Bavaria, 
Belgium,  Bolivia,  Brazil,  Ecuador, 
Chile,  Guatemala,  Monaca,  Nicaragua, 
Peru  and  San  Salvador  maintain  min- 
isters plenipotentiary;  Germany  main- 
tains a  chancellor,  and  Holland  has  no 
envoy  at  Rome  but  an  internuncio 
resides  at  the  Hague;  I  Halleck,  Int. 
L.,  4  ed.  (1908)  352n^    Prance  termin- 


ated diplomatic  relations  in  1905.  See 
Phillimore.  Int.  L.,  3  ed.  (1879-1888) 
Vol.  2,  343-679,  whereon  pp.  613-614, 
he  furnishes  a  list  of  the  dates  of  the 
important  events,  1845-1871,  affecting 
the  international  status  of  the  Papacy, 
and  discourses  particularly  on  the  cir- 
cumstances arising  from  the  loss  of  the 
temporal  power  in  1870,  and  the  unifi- 
cation of  Italy.  For  text  of  Italian 
statute  of  guarantees  and  Papal 
Encyclic  thereon  of  May  15,  1871,  see 
2  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
655-664.  In  some  Catholic  cotmtries, 
as  Austria,  Spain  and  Prance,  the  usage 
prevailed  that  the  sovereign  should 
nominate  the  nuncio  whom  he  received 
from  the  Pope,  the  reason  for  which 
probably  lay  in  the  fear  of  Papal  inter- 
ference and  of  unacceptableness  to  the 
native  clergy;  Woolsey,  Int.  L.,  6  ed. 
(1897)  133. 

»•  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  333,  points  out  that  since  the 
whole  body  of  a  state  cannot  confer 
with  the  whole  body  of  another,  it  is 
necessary  to  appoint  one  or  more  indi- 
vidual members  of  the  body  to  act  on 
behalf  of  all. 
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Organs  of  Intercourse 


of  the  latter  to  that  of  an  animal.  The  state  is  an  organism  having 
consciousness  and  volition  furnished  by  the  officials  and  the  people 
who  compose  the  state.  These  organs  of  intercourse  are  (A)  the 
head  of  the  state,  (B)  the  home  office  having  charge  of  foreign  affairs, 
(C)  diplomatic  officers,  and  (D)  consuls.* 

Some  writers  speak  of  the  agents  of  the  state  in  describing  these 
officials.  This,  it  is  submitted,  is  inaccurate.  The  head  of  a  state, 
or  its  principal  officers,  cannot  be  said  to  be  agents  of  the  state  in 
any  proper  use  of  the  word.  An  agent  is  a  person  independent 
of  his  principal,  and  only  connected  with  the  former  by  some  special 
arrangement.  The  head  of  a  state  or  its  principal  officers  are  part 
of  a  state,  a  branch  of  the  government.  They  are,  for  the  time  beings 
occupying  an  official  position  entirely  apart  from  their  individual 
status,  which  continues  as  before  after  their  term  of  office  is  ended. 
An  envoy  may  perhaps  more  accurately  be  said  to  be  an  agent  of 
the  state  and  is  sometimes  in  practice  so  described.  Even  here  the 
term  is  not  dear  because  he  is  an  official  and  his  powers  and  duties 
arise  because  of  his  official  status  and  not  because  of  any  arrangement 
he  may  have  with  the  state.  There  is  no  word  in  English  which 
describes  generally  all  the  various  classes  of  envoys,  ambassadors, 
ministers,  etc.  It  is  therefore  necessary  in  referring  to  them  gen- 
erally to  use  the  words  ambassador  and  envoy  interchangeably.' 
Intercourse  between  heads  of  state  was  of  frequent  occurrence* 
among  autocrats,  but  in  modem  limited  governments  the  head  of  the 
state  has  diminished  in  importance,  and  the  foreign  office  and  the 
envoy  are  almost  exclusively  employed.  With  the  increase  in 
facilities  o(  communication,  the  position  of  the  envoy  has  decreased 
in  importance. 


'  The  discussion  of  consuls  will  be 
omitted.  For  references  to  them  see 
1  HaUeck,  Int.  L.,  4  ed.  (1908)  396^429; 
Hershey,  Int.  L.,  (1912)  299  et  seq.; 
1  Lorimer,  Inst.  (1883-4)  287-324;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  482  et 
seq.;  2  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  265-336;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  378;  Woolsey,  Int. 
L.,  6  ed.  (1897)  152  et  seq.;  Wilson  & 
Tucker,  Int.  L.,  (1901)  186  et  seq.; 
Wilson,  Int.  L.,  (1910)  181  et  seq.  "Le 
Consul:  Functions,  Immunities,  Organ- 
ization, Exequatur,"  (1909)  EUery  C. 
Stowell.    See  3  Amer.  J.  Int.  Law  780. 


Act  of  Congress  of  April  5,  1906,  pro- 
viding for  reorganization  of  the  Consu- 
lar Service  of  the  United  States;  1 
American  J.  Int.  L.,  Supp.  308.  Regu- 
lations governing  appointments  and 
promotions;  1  American  J.  Int.  L., 
Supp.  313.  List  of  Consular  Officers  as 
of  July,  1907;  1  American  J.  Int.  L., 
Supp.  321.  "The  American  Consular 
Service,"  Wilbur  J.  Carr;  1  Amer.  J. 
Int.  Law,  891. 

«See  Woolsey,  Int.  L.,  6  ed.  (1897) 
126. 

*  For  instances  of  and  discussion,  see 
§147,  post. 
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Head  of  State  f  §144,  145 

Effect  of  Form  of  State  Government. 

§144.  The  government  of  the  state  is  its  organ  for  international 
corporate  relations  with  other  independent  states,  and  the  form  of  the 
government  is  of  some  practical  importance.  An  absolute  monarch 
exercises  all  the  functions  of  the  state  without  limit  and  consequently 
was  fully  able  to  participate  in  international  intercourse.  In  limited 
governments  the  people  may  reserve  to  themselves  or  distribute 
among  various  organs  of  the  government  the  various  powers  of 
international  intercourse  with  the  result  that  such  governments  will 
be  unable  to  act  as  quickly  and  freely  as  an  absolute  monarch.  The 
form  of  the  government  is  a  matter  of  municipal  law  solely  in  the 
discretion  of  the  members  of  the  state,  and  the  independent  states 
of  the  world  must  necessarily  put  up  with  any  difficulties  arising 
out  of  the  peculiar  form  of  the  government  of  any  particular  state. 
Intercourse  between  states  in  their  corporate  capacities  is  necessarily 
intercourse  between  the  governments  of  the  state. 

Head  of  State. 


Preliminary    Distinction    Between    Personal    and    Limited 

Governments. 


§145.  The  head  of  the  state  is  the  monarch,  or,  in  republics,  the 
chief  executive,  and  acts  for  the  state  government  in  international  as 
well  as  other  matters.^  In  limited  governments  his  position  and 
powers  may  be  defined  and  prescribed  by  the  municipal  law,  and  the 
extent  of  his  power  in  international  intercotu'se  determined  thereby. 
In  the  case  of  a  republic,  the  head  of  a  state  has  less  personal  impor- 
tance in  international  life.  He  is  merely  the  chief  executive  officer 
and  is  addressed  by  monarchs  as  "My  friend,"  not  as  "brother." 
The  head  of  a  state  is  usually  clearly  defined  by  mtmidpal  law:  some- 
times this  is  not  the  case,  and  then  other  states  must  exercise  a 
discretion  as  to  what  the  facts  really  are.  Two  heads  are  incon- 
sistent from  an  international  point  of  view.  The  absolute  monarch 
overshadowed  the  state  government,  which  was  largely  a  personal 
matter.  In  limited  governments,  and  particularly  in  republics,  the 
head  of  the  state  is  a  private  individual  for  the  time  being  lost  in  the 
headship  of  the  state,  and  appearing  therein  only  as  an  official.^ 

*  See  §86,  ante,  on  recognition  of  head         *  Hall,  Int.  Law  6  ed.  ( 1 909)  291,292. 
of  state. 
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A  head  may  be  de  facto  and  exercise  ftinctions  of  a  head  although  a 
usurper  or  illegitimate.* 

Position  op  Head  op  State  in  International  Lipe. 

§146.  The  position  of  the  head  of  the  state  in  international  life 
arises  entirely  from  his  official  status  as  head  or  organ  of  the  state, 
ceases  when  he  no  longer  occupies  that  position,^  and  is  entirely 
disassociated  from  him  as  an  individual.  This  was  as  true  of  autoc- 
racies as  it  is  today  of  the  heads  of  limited  governments.  A  king 
who  has  lost  his  throne  has  no  international  position  except  by 
courtesy  or  family  consideration  of  the  several  monarchs  of  the  world. 
Where  he  is  inside  the  jurisdiction  his  position  is  solely  a  matter 
of  mtmicipal  law.  Where  he  passes  out  of  the  jurisdiction  of  the 
state  of  which  he  is  the  head,  and  comes  within  the  jurisdiction  of 
another  state,  several  questions  arise,  before  discussing  which  we 
shall  say  a  few  words  about  the  functions  of  the  head. 

Functions  of  Head  of  State. 

§147.  The  functions  of  the  head  of  a  state,  whether  in  a  republic 
or  a  monarchy,  are  determined  by  the  municipal  law.*  They  gener- 
ally extend  to  international  intercourse,  the  negotiation  of  treaties, 


•Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  1,  425,  says  that  some  kind  of  a 
head  is  necessary,  according  to  inter- 
national law,  as  without  a  head  there  is 
no  state  in  existence  but  anarchy,  upon 
which  it  is  to  be  observed:  (a)  the 
state  is  an  organism  whose  life  is  not 
determined  by  changes  in  government 
or  in  the  head  of  a  government;  (6)  a 
government  may  exist  without  a  head 
and  yet  avoid  anarchy,  however  un- 
usual such  a  government  is;  (c)  the 
head  is  not  necessary  according  to 
international  law,  but  almost  abso- 
lutely necessary  to  the  international 
activity  of  the  state  in  fact,  and  there- 
fore other  states  will  be  impeded  in 
their  intercourse  by  the  absence  of  such 
a  head,  and  confronted  with  a  difficulty 
of  fact,  not  a  difficulty  of  law. 

^  Heads  of  a  state  are  not  the  subject 
of  international  law,  although  there  is 


an  opinion  to  the  contrary:  1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  427.  See 
§113,  ante,  on  subjects  and  objects  of 
international  law.  See  ill2,  ante,  on 
application  of  international  law. 

•  Some  writers  call  it  competence;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  427. 
This  means  nothing  more  than  his 
power.  1 1  i  s  immaterial  what  the  power 
in  the  monarch  is  by  municipal  law, 
and  it  seems  error  to  say,  as  Oppenheim, 
Int.  L.,  2  ed.  (1912)  Vol.  1,  429,  does 
that  international  law  recognizes  all 
monarchs  as  equally  sovereign.  Inter- 
national law  does  not  recognize  any- 
thing. It  is  incapable  of  recognition. 
It  is  inmiaterial  what  their  so-called 
sovereignty  is,  it  is  the  states  which  are 
equal.  The  extent  of  the  sovereignty 
of  the  head  of  the  state  is  a  matter  of 
municipal  law.  See  §48,  ante,  on 
sovereignty. 
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carrying  on  war,  and  they  may  be  limited  in  any  way  by  the  municipal 
law.  The  head  does  not  usually  negotiate,  and  his  direct  appearance 
in  international  affairs  is  rare  in  modem  times.  Formerly,  among 
autocratic  governments,  the  monarch  often  acted  in  matters  of 
negotiation.*  This  was  not  only  owing  to  his  greater  personal 
supremacy  in  affairs  of  state,  but  also  to  the  fact  that  he  had  more 
time,  and  the  government  in  those  days  was  less  complicated.  Even 
modem  autocrats  leave  more  to  their  foreign  offices  than  was  formerly 
the  case. 


Head  of  State  Outside  the  Jurisdiction. 


Preliminary. 


§148.  When  the  head  of  the  state  is  outside  the  jurisdiction 
of  the  state  of  which  he  is  the  head  and  in  the  jurisdiction  of  another 
state,  several  questions  arise  of  how  far  the  absolute  jurisdiction  of 
the  foreign  state  as  to  him  is  restrained  by  any  international  factors 
of  conduct.  We  shall  discuss  monarchs  and  heads  of  republics 
separately,  beginning  with  the  former  as  first  in  historical  order,  and 
at  the  same  time  furnishing  nearly  all  the  precedents.^® 


\ 


Monarchs  Outside  the  Jurisdiction. 

§149.    In  medieval  times,  princes  were  rude  and  violent  men,  and 
all  entries  into  each  other's  dominions  were  generally  with  hostile 


*  Instances  of  personal  negotiations 
by  monarchs. — Refcent  congresses  where 
potentates  have  met  in  person:  Con- 
gress of  Vienna,  June,  1815;  Congress 
of  Aix-la-Chapelle,  1818;  Congress  of 
Troppau,  1820;  Congress  of  Laibach, 
1821;  Congress  of  Verona,  1822;  2 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
58,  59.  See  §134,  ante  as  to  personal 
intercourse  between  monarchs.  When 
kings  met  it  was  necessary  to  guard 
against  treachery.  For  instances  of 
precautions  against  such  treachery  in 
ancient  times,  see  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed.,  Part  I.  IV.  4. 
The  President  of  the  United  States  of 
America  participated  personally  in  the 


negotiations  of  the  Peace  Conference  at 
Paris,  1918-1919.  See  as  to  President 
of  the  United  States  of  America.  *  *  The 
President's  Control  of  Foreign  Rela- 
tions." (1918)  Edward  S.  Corwin. 
"Constitutional  Power  and  World 
Affairs,"  (1918)  George  Sutherland. 

"There  is  no  distinction  in  theory 
between  the  immunity  of  an  envoy  and 
that  of  the  head  of  the  state.  As  to  the 
theory  of  the  immunity  of  the  envoy, 
see  §  1 70,  post.  The  case  of  the  head  of 
the  state  has  caused  less  discussion  as 
it  has  occurred  less  frequently.  See 
Resolutions  of  the  Institute  of  Inter- 
national Law,  at  meeting  of  1891, 
Carnegie  Ed.,  90. 
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intent.  Consequently  one  who  entered  on  any  other  mission  was 
entering  as  an  exceptional  case  and  generally  did  so  under  the  special 
license  and  passport  of  the  head  of  the  state.  Any  other  entry  was 
assumed  to  be  hostile,  and  the  prince  who  entered  must  be  held  to 
have  suffered  the  consequences  of  his  own  folly  if  taken  prisoner. 
The  head  of  a  state  when  outside  his  jurisdiction,  from  the  11th  to 
the  15th  centuries,  was  in  a  position  of  great  danger,  and  the  princes 
at  that  time  generally  seized  each  other  whenever  possible,  and 
exacted  ransoms,  oaths,  etc.,  as  the  price  of  surrender,  and  frequently 
put  each  other  to  death." 

With  improvement  in  manners,  increase  in  commerce,  the  growth 
of  chivalry,  and  closer  commimication  between  the  ruling  families 
in  Europe,  peaceable  and  social  intercourse  became  more  prevalent, 
consequently  the  heads  of  state  frequently  entered  each  other's 
dominions  on  peaceable  errands,  and  the  distinction  between  a 
hostile  and  peaceable  entry  became  more  apparent.  It  has  been 
suggested,  therefore,  that  kings  were  supposed  to  enter  under  agree- 
ment waiving  the  applicability  of  the  municipal  law  and  giving  them 


"  1062— Harold,  Duke  of  Wessex, 
who  aspired  to  the  crown  of  England, 
was  driven  by  a  storm  into  a  port  of 
the  Earl  of  Ponthieu  on  the  coast  of 
Normandy.  Although  there  was  peace 
between  the  countries,  the  Earl  seized 
him  in  order,  according  to  the  custom 
of  the  age,  to  make  advantage  of  his 
ransom.  The  prisoner  was  demanded 
by  the  Duke  of  Normandy,  who,  before 
setting  him  free,  exacted  from  him  an 
oath  that  he  would  not  oppose  him  in 
his  own  designs  upon  the  throne.  Harold 
subsequently  declared  the  oath  void 
on  the  plea  of  duress,  and  obtained  the 
crown;  1  Ward,  Hist.,  (Dublin,  1795) 
161.  Richard  I.  of  England,  on  his 
return  from  the  Holy  Land,  was  ship- 
wrecked in  the  Adriatic,  and  endeavor- 
ing to  pass  through  the  territories  of 
the  Duke  of  Austria,  was  arrested  and 
afterwards  sold  to  the  Emperor  Henry 
VI.  This  important  case  gave  rise  to 
xnuch  discussion,  but  it  does  not  appear 
that  anyone  raised  the  question  that 
the  seizure  was  contrary  to  the  inter- 


national custom  of  the  time.  The  only 
violation  was  of  the  immunity  which 
at  that  time  attached  to  the  one  who 
had  assumed  the  Cross,  the  custom 
being  that  he  should  not  be  interrupted 
by  any  act  of  hostility  from  enemies  at 
home.  Richard  was  subsequently  ran- 
somed, and  his  mother,  Queen  Eleanor, 
took  a  voyage  to  Germany  for  the 
settlement  of  the  affair;  1  Ward,  Hist., 
(Dublin,  1795)  161,  162.  Cardinal 
Richelieu  arrested  the  Elector  of 
Palatine  who  had  ventured  into  France 
upon  the  strength  of  being  at  peace 
with  that  kingdom;  1  Ward,  Hist., 
(DubUn.  1795)  164n.  1406— Robert, 
King  of  Scotland,  resolved  to  send  his 
son  and  heir,  James,  to  France,  for 
education  and  as  a  matter  of  safety. 
The  young  prince  sailed  along  the  coast 
of  Norfolk  in  his  vessel  and,  being 
seized  with  illness,  ventured  on  shore. 
He  was  immediately  arrested  and  con- 
ducted to  Henry  IV.  who  kept  him  in 
prison  for  eighteen  years,  at  the  end 
of  which  he  was  released  on  the  pay- 
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immunity,  and  where  they  did  otherwise  would  be  tmder  special 
circumstances,  as  entering  incognito  or  something  of  the  kind." 
It  will  not  do,  however,  to  place  the  immtmity  upon  an  implied  agree- 
ment. These  kings  formed  an  exclusive  society  of  their  own,  and 
were  naturally  quite  willing  to  concede  privileges  to  each  other  as 
visitors  as  against  the  common  herd. 

Formerly  monarchs  when  traveling  in  each  other's  dominions 
exercised  extensive  jurisdiction,"  dispensing  criminal  justice  and  the 
like  which  was  necessitated  by  (A)  the  violence  of  the  times,^*  (B)  the 


ment  of  a  regular  ransom;  1  Ward, 
Hist.,  (Dublin,  1795)  163.  1506— The 
King  of  Castile,  in  the  right  of  his  wife, 
passing  through  the  channel  from  the 
Low  Countries  to  Spain,  was  forced  by 
a  tempest  on  the  coast  of  England, 
where  he  was  seized,  and  Henry  VII. 
would  not  let  him  leave  the  kingdom 
until  he  had  extorted  from  him  the  Earl 
of  Suffolk,  his  rival,  to  whom  Philip  had 
until  then  afforded  asylum;  1  Ward, 
Hist.,  (Dublin,  1795)  163.  When  mon- 
archs met  for  negotiation,  they  gener- 
ally had  a  barrier  erected  between 
them  on  a  bridge  over  a  stream  and 
talked  through  it  like  prisoners  in  a 
cage,  the  respective  armies  being  en- 
camped on  the  opposite  banks.  See 
discussion  of  the  meeting  between 
Edward  IV.  of  England  and  Louis  XI. 
of  Prance  at  Picquigny  on  a  bridge  over 
the  Somme;  1  Ward,  Hist.,  (Dublin, 
1795)  166.  Louis  XI.  was  ashamed  of 
having  arrested  Alphonso,  King  of 
Portugal,  diuing  his  visit  to  France, 
and  caused  vessels  to  be  equipped, 
wherein  he  was  honorably  conveyed  to 
his  own  kingdom.  Francis  I.,  although 
advised  by  his  council  to  seize  and 
detain  Charles  V.  in  order  to  compel 
the  performance  of  his  promise  to 
restore  the  Duchy  of  Milan,  allowed 
him  to  pass  through  his  territories 
unmolested.  Charles  Emanuel,  Duke 
of  Savoy,  while  he  was  fomenting  fac- 
tion in  France,  came  on  pretense  of  a 
visit  to  the  court  of  Henry  IV.  for  the 
purpose  of  pursuing  his  intrigues  on  the 


spot.  Henry  IV.  against  the  advice  of 
his  council,  acting  upon  his  own  opin- 
ion, which  he  considered  to  be  more  in 
accordance  with  the  law  of  nations, 
dismissed  him  with  impunity.  The 
alleged  arrest  of  the  Duke  of  Mecklen- 
burg in  Holland,  in  the  year  1693,  is 
disapproved  of  by  Bynkershoek  in 
point  of  law,  and  doubted  in  point  of 
fact;  I  Wildman,  Int.  L.,  (1849)  43. 
During  the  Thirty  Years  War,  the 
French  arrested  in  France  the  Elector 
of  Palatine  on  grounds  of  entering 
dominions  without  a  safe  conduct;  2 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
215,  216.  It  was  the  custom  that  the 
emperors  should  receive  sacred  unction 
from  the  hands  of  the  Popes,  but  it 
was  usual,  previous  to  the  commence- 
ment of  the  ceremony,  where  they 
would  approach  so  near  to  one  another, 
for  each  of  them  to  take  an  oath  that 
he  would  not  be  guilty  of  assassination 
dimng  its  performance.  This  remark- 
able oath  was  duly  administered  to 
Frederick  Barbarossa  and  Pope  Adrian 
IV.  upon  the  coronation  of  the  former 
at  Rome  in  1155;  1  Ward,  Hist., 
(Dublin,  1795)  165. 

»  See  Hershcy,  Int.  L.,  (1912)  295  et 
seq.;  2  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  136,  574  et  seq;  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §108. 

"Vattel,  (1758)  Chitty's  Trans. 
Book  IV.  §108. 

^*  Engelram  de  Nogent  was  taken  in 
a  house  at  Paris  where  Edward  I.  was 
residing,  and  France  consenting,  tried. 
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impudence  and  arrogance  of  the  monarch's  suite,  the  members  of 
which,  feeling  themselves  elevated  above  the  common  run  of  mortals 
by  close  contact  with  royalty,  would  demean  themselves  accordingly 
and  thus  occasion  disputes  with  the  natives.  Improvement  in 
manners  and  strength  of  government  and  advance  in  civilization 
rencl^red  the  exercise  of  the  jurisdiction  unnecessary  and  distasteful 
to  the  foreign  governments,  and  it  is  accordingly  obsolete.  The 
international  factors  of  conduct  have  operated  to  remove  the  restraints 
on  the  power  of  the  state  in  which  the  foreign  monarch  is,  and  the 
operation  of  which  restraints  allowed  the  traveling  monarch  the  free 
exercise  of  his  jurisdiction. 

The  monarch  was  not  liable  to  be  sued  in  his  own  courts  without 
his  consent,  and  the  universal  practice  was  for  each  state  to  apply 
in  its  municipal  court  the  same  rule  respecting  suits  against  foreign 
potentates.  The  same  principle  applies  in  modem  times.  A 
republic  cannot  be  sued  without  its  consent  either  in  its  own  courts 
or  in  the  courts  of  another  state."    When  the  prince  held  property 


convicted  in  hotel  of  the  English  king, 
and  hting  on  charge  of  thievery.  Did 
not  appear  where  the  crime  was  com- 
mitted; Walker,  Man.  Int.  L.,  (1895) 
70.  Richard  I.  of  England,  on  his  way 
to  the  crusades,  hung  robbers  on  gib- 
bets which  he  erected  outside  his  camp 
at  Messina,  doing  equal  justice  to  the 
stranger  and  the  native;  Walker,  Man. 
Int.  L.,  (1895)  69;  Walker,  Science, 
Int.  L.,  (1893)  222.  1655— Charles  II. 
when  in  exile  in  Germany  caused  a 
number  of  his  suite  to  be  executed  on 
the  charge  of  treason;  Walker,  Man. 
Int.  L.,  (1895)  70.  1656,  Nov.  10— 
Christina,  abdicated  queen  of  Sweden, 
when  in  France  sentenced  her  grand 
equerry  (an  Italian)  to  death,  and  had 
him  executed  by  her  body  guard;  1 
Oppcnheim,  Int.  L.,  2  ed.  (1912)  431n»; 
2  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
149,  150;  Walker,  Man.  Int.  L.,  (1895) 
70.  Edward  I.,  on  passing  through 
Prance  from  the  Holy  Land,  assumed 
jurisdiction  over,  tried  and  condemned 
to  death  one  of  his  train  for  embezzle- 
ment,   Pran(5e   evidently    consenting; 


1  Halleck,  Int.  L.,  4  ed.  (1908)  158,  159. 
1873 — Shah  of  Persia,  while  in  London, 
condemned  a  member  of  his  suite  to 
death.  Great  Britain  refused  to  permit 
the  execution. 

"  Mary  Queen  of  Scots,  at  the  time 
of  her  execution,  had  been  for  twenty 
years  dispossessed  of  her  crown  and  her 
son  acknowledged  as  king  by  all  Europe. 
She  was  styled  intheindictment"Mary, 
daughter  and  heir  of  James  V.,  late 
King  of  Scots,  otherwise  called  Mary 
Queen  of  Scots,  Dowager  of  Prance;" 

2  Phillimore.  Int.  L.,  3  ed.  (1879-1888) 
150;  2  Ward,  Hist.,  (Dublin,  1795)  339. 
Por  the  case  of  the  King  of  Prussia 
cited  into  Dutch  court  as  a  defendant 
in  the  matter  of  the  succession  to  the 
principality  of  Orange,  see  2  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  141,  142. 
1837— The  Duke  of  Cumberland  be- 
came King  of  Hanover,  but  at  the  same 
time  he  was,  by  hereditary  title,  an 
English  peer  and  therefore  an  English 
subject.  And  in  1844,  in  the  case  of 
the  Duke  of  Brunswick  v.  King  of 
Hanover,  the  Master  of  the  Rolls  held 
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in  another  jurisdiction,  the  title  was  necessarily  subject  to  the 
municipal  law,^*  and  no  distinction  appears  to  have  been  drawn 
because  of  the  royal  ownership  except  in  some  instances  of  exemp- 
tions from  customs  and  other  dues.  The  monarch  might  waive  his 
immunity  by  traveling  incognito  or  accepting  service  in  the  army  of 
the  foreign  government.* 


that  the  King  of  Hanover  was  liable  to 
be  sued  in  the  courts  of  England  in 
respect  of  any  acts  done  by  him  as  an 
English  subject;  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  433.  1870-72— The 
French  courts  permittedf  because  she 
was  deposed,  a  civil  action  against 
Queen  Isabella  of  Spain,  then  living  in 
Paris,  for  money  due  to  the  plaintiffs; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  432. 
"Sovereigns  as  Defendants,"  Nathan 
Wolf  man;  4  Amer.  J.  Int.  Law,  373. 

*•  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  IV.  V.  9,  says 
that  movables  of  the  sovereign  are 
generally  exempt  from  customs;  im- 
movable property  not  usually  exempt 
from  imposts  and  his  private  property 
in  the  jurisdiction  is  under  the  juris- 
diction of  the  state  just  as  the  private 
property  of  an  individual,  and  so  a 
dispute  between  two  sovereigns  relative 
to  such  property  will  be  terminated  by 
the  municipal  courts.  Spanish  vessels 
seized  in  Flushing  for  a  debt  due  from 
the  King  of  Spain  is  the  only  instance 
of  an  attempt  made  by  an  individual 
to  assert  a  claim  against  a  foreign 
prince  by  seizing  his  ships  of  war;  1 
Wildman,  Int.  L..  (1849)45.  See  §321, 
post,  as  to  immtmity  of  ships  of  war  in 
the  maritime  belt.  The  private  prop- 
erty of  the  prince  in  a  foreign  coimtry 
assumes  the  character  of  private  indi- 
vidual property  and  is  not  privileged, 
being  subject  to  the  same  jurisdiction 
as  individuals;  1  Wildman,  Int.  L., 
( 1 849)  44.  Distinction  has  been  drawn 
between  real  and  personal  property, 


Hershey,  Int.  L.,  (1912)  295,  and 
characterized  as  immaterial;  Hall,  Int. 
Law,  6  ed.  (1909)  170n».  "Actions 
against  the  property  of  sovereigns;" 
Charles  H.  Weston.  32  Harv.  Law  Rev. 
266-277. 

*  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  IV.  V.  8,  says 
the  head  of  a  state  violates  immunity 
outside  the  jiuisdiction  when  (1)  he 
comes  in  secret;  (2)  unless  he  is  in 
possession  of  a  real  sovereignty  or  the 
right  of  claiming  it;  (3)  if  he  is  subject 
to  the  state,  as,  for  instance,  in  the 
military  service;  (4)  if  he  commits  a 
crime  which  militates  against  the 
safety  of  the  state,  in  which  case  he 
may  be  required  to  depart  or  in  general 
to  be  acted  against,  as  an  enemy  of  the 
state.  Wheaton,  Elements,  Dana's  ed. 
(1866)  155,  says  that  the  entry  of  a 
foreign  sovereign  in  another  state,  with 
the  knowledge  and  license  of  the  head 
of  that  state,  although  without  express 
stipulation  exempting  from  arrest,  was 
universally  understood  to  imply  such 
stipulation.  1873 — King  William  of 
Holland,  traveling  incognito  in  Switzer- 
land, was  fined,  but  on  his  giving  up  his 
incognito,  the  sentence  was  not  carried 
out;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
432.  "A  legal  heresy — exemption  of 
sovereign  from  suit."  In  criticism  of 
language  of  Mr.  Justice  Holmes  in 
Kawananokoa  v.  Poly  blank,  205  U.  S. 
349.  13  111.  L.  Rev.  431-462.  "Rights 
and  immunities  of  a  sovereign  ruler." 
Fred  H.  Peterson,  88  Cent.  L.  J.  28-31. 
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Head  of  a  Limited  Government  Outside  of  Jurisdiction. 

flSO.  When  the  limited  government  is  monarchial  in  form,  the 
king  generally  is  considered  to  retain  in  international  life  his 
former  personal  status,  entirely  apart  from  the  limitation  on  his 
power  which  may  exist  by  mtmicipal  law.  The  chief  executive  of  a 
republic  when  traveling  outside  the  jurisdiction  is  practically  in  the 
same  position  as  a  monarch,  and  is  usually  accorded  the  same  cour- 
tesies and  privileges.*  Few  cas^  have  arisen  in  practice,  and  since 
the  executive  does  not  have  the  personal  importance  of  a  king,  he 
carries  with  him  only  the  immunity  of  a  head  of  a  state  which,  is  to 
be  extended  no  further  than  occasion  demands.'  The  reason  why 
few  cases  have  arisen  as.  to  the  head  of  a  republic  is  because  the 
executive  rarely  goes  out  of  the  jurisdiction. 


Foreign  Offices. 

§151.  The  usual  cotu-se  of  business  is  for  the  negotiations  to  be 
conducted  through  an  officer  of  state,  described  as  the  ''Foreign 
Office,"  "Secretary  of  State,"  "Minister  of  Foreign  Affairs,"  and  so 
on.  This  officer  is  the  one  having  charge  of  foreign  negotiations, 
and  the  international  relations  of  the  state  in  general.* 

Snvoys* 


Preliminary. 


§152.    Intercourse  by  envoys  is  the  general  practice,  and  the 
rules  relating  to  the  position  of  the  envoy  are  of  great  importance. 


'  There  is  an  idea  obtaining  in  some 
republics  that  the  president  cannot 
travel  out  of  the  country.  This  is,  of 
course,  a  mere  notion,  unless  he  is 
restrained  by  mtmicipal  law,  but  never- 
theless is  largely  entertained  by  the  less 
instructed  portion  of  the  community. 

*See  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  433etseq. 

♦  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
435  et  seq.  (1849)  Great  Britain 
promulgated  rule  that  foreign  ambassa- 
dor should  address  the  government 
through  the  foreign  office;  1  Halleck, 
Int.  L.,  4ed.  (1908;386n».  See  §425n«, 
post.   United  States  of  America:  As  to 


negotiations,  see  5  Moore,  Dig.  of  Int. 
L.,  ( 1 906)  1 79- 1 84.  As  to  Secretary  of 
State,  see  4  Moore,  Dig.  of  Int.  L., 
(1906)  636.  As  to  Department  of 
State,  see  4  Moore,  Dig.  of  Int.  L., 
(1906)  780.  Diplomatic  practice  of, 
Wilson  &  Tucker,  Int.  L.,  (1901)  183. 
"History  of  the  Department  of  State," 
Gaillard  Hunt;  American  J.  Int.  L., 
Vol.  1,  867;  Vol.  2,  591;  Vol.  3,  137, 
909;  Vol.  4,  384,  596;  Vol.  5,  118, 
414;  987;  Vol.  6,  119,  679.  "How 
China  Administrates  her  Foreign 
Affairs,"  Weiching  W.  Yen.;  3  Amer. 
J.  Int.  Law  537. 
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An  envoy  is  an  officer  sent  by  an  independent  state  into  the  terri- 
tory of  another  state  on  public  matters,  and  the  circumstance  that  the 
envoy  goes  into  a  foreign  jurisdiction  gives  rise  to  a  number  of 
important  principles  to  which  we  shall  next  turn  our  attention. 
First,  however,  we  shall  say  a  few  words  about  the  various  classes 
and  ranks  of  envoys,  and  examine  briefly  the  notion  of  right  of  lega- 
tion so  often  alluded  to  by  the  writers. 

Notion  op  Right  op  Legation. 

§153.  The  question  is  often  discussed  whether  a  state  has  a 
right  of  legation,  which  when  examined  will  be  fotmd  to  be  a  mere 
notion  entirely  inapplicable  to  modem  international  life.**  Since 
intercourse  is  carried  on  principally  by  envoys,  and  at  least  all  states 
participating  in  international  life  send  and  receive  envoys  to  and 
from  the  state  with  which  they  have  relations,  it  follows  that  the 
sending  and  receiving  of  an  envoy  is  the  preliminary  fact  in  inter- 
national intercourse,  and  the  question  of  whether  relations  are  to 
exist  is  made  in  the  first  place  to  ttim  on  the  sending  and  recepticxi 
of  an  envoy.*  Furthermore,  the  phrase  even  if  stretched  to  describe 
the  entire  intercourse  between  independent  states,  is  open  to  criticism 
because  of  the  obscurity  of  the  word  "right."*  It  is  perfectly  prac- 
ticable now  for  any  two  states  to  dispense  with  envoys  and  commu- 
nicate entirely  by  telegraph  from  the  home  office,  and  therefore  no 
question  arises  as  to  any  right  of  legation.  The  phrase  "right  of 
legation,"  therefore,  while  only  applying  to  the  sending  of  an  envoy, 
has  in  the  hands  of  many  writers  still  retained  the  medieval  idea 
of  summing  up  the  intercourse  between  states,  of  which jtjs^now 
only  one  means.' 


*^  As  to  right  of  legation,  see  Grotius, 
Belli  ftc.  Pads  (1625),  Whewell's  Trans. 
II,  XVIII;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  288  et  seq.;  Hershey,  Int.  L., 
(1912)  276;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  440;  Twiss,  L.  of  Nations, 
Peaoe,2  ed.(l884)  333  et  seq.;  Wheaton 
Elements,  Dana's  ed.  (1866)  289. 

•  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
441  et  seq.  "Right  of  legation  is  the 
right  of  a  State  to  send  and  receive 


diplomatic  envoys. "  The  right  to  send 
active,  the  right  to  receive  passive;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  440. 

*See  §115,  ante,  as  to  obscurity  of 
the  use  of  the  word  "right"  in  inter- 
national relations. 

^  See  i  140,  ante,  on  dependent  states, 
and  §141,  ante,  on  belligerent  and  in- 
surgent commtmities;  and  §159,  post, 
on  the  reception  of  an  envoy  as  deter- 
mined by  state  sending. 
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Kinds  of  Envoys 

Kinds  op  Envoys. 


§1S4.  Envoys  are  divided  into  several  classes*  as  follows :  (A)  oere- 
monial,"  (B)  political,^^  (C)  special,^**  (D)  permanent,  (E)  ordinary 
and  extraordinary.^^  All  of  these  classes  are  sufficiently  referred  to 
in  the  notes  except  premanent  envo3rs,  who  deserve  more  extended 
notice.  Permanent  envoys  are  those  continually  maintained  for 
such  business  as  may  arise  from  time  to  time  requiring  attention. 
They  were  at  first  regarded  with  suspicion  and  supposed  to  be  spies 
because  they  did  not  return  home  after  the  business  was  transacted, 
according  to  the  practice  then  prevailing  among  ambassadors. 
Permanent  envoys  were  not  used  until  the  thirteenth  century.    They 


*Zouche,  L.  of  Nations  (1650), 
Camegie^.,  Partjl.  IV.^II.' 2.|dis- 
tinguishes^reUgious,  ceremonial,  watch- 
ing and  neoessary  embassies,  which 
distinctions  are  now  obsolete. 

*  Ceremonial  envoys  are  sent  only  on 
occasions  of  ceremony,  as  weddings, 
funerals,  and  were  excltisively  em- 
ployed among  monardis  who  consti- 
tuted an  exclusive  society  among 
themselves,  to  which  individuals  were 
not  admitted  on  equal  terms.  The 
sending  of  such  envoys  was  a  matter  of 
social  usage  which  acquired  inter- 
national importance  because  of  the 
personality  of  the  monarch  overshadow- 
ing the  state.  The  occ^ons  for  send- 
ing such  envoys  have  decreased  with  the 
rise  of  democracy  as  the  people  justly  * 
object  to  being  saddled  with  the  expense 
of  these  missions  on  account  of  the 
personal  affairs  of  one  individual.  In 
the  language  of  the  modem  democrat, 
such  a  mission  is  a  jtmket.  See  §134, 
ante,  on  personal  intercourse  between 
monarchs,  and  Woolsey,  Int.  L.,  6  ed. 
(1897)  126;  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed..  Part  I.  IV.  II.  2. 

"  Political  envoys  are  those  sent  on 
matters  of  state  business  and  are  the 
ones  in  common  use  today.  Oppen- 
heim.  Int.  L..  2  ed.  (1912)  Vol.  1,  443, 
distinguishes  political  envoys  into  two 
classes:  (1)  those  permanently  or 
temporarily  accredited  to  a  state  for 


negotiating  with  such  State;  (2)  those 
sent  to  a  congress  or  conference  who 
are  not  or  need  not  be  accredited  to  the 
state  on  whose  territory  the  congress 
takes  place. 

'**  Special  envoys  are  sent  only  for 
a  particular  occasion,  and  the  duration 
of  their  mission  is  brief,  usually 
terminating  at  the  completion  of  the 
business  on  which  they  are  sent. 

"  Extraordinary  embassies — ^those 
which  are  found  necessary  according  as 
affairs  and  business  of  state  require 
them;  and  upon  them  civil  conventions, 
treaties  and  the  like  are  discussed; 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed.  Part  I.  IV.  II.  2.  Envoys  to 
congresses  have  the  same  status  as 
others  and  are  not  necessarily  accred- 
ited to  any  state,  even  to  the  state  on 
whose  territory  the  congress  meets. 
No  case  appears  to  have  arisen  as  to 
the  immtmity  of  such  an  envoy. 
Agents  for  private  affairs  of  princes  and 
such  as  have  only  title  of  resident  or 
cotmsellor  of  legation  or  agent  are  not 
members  of  the  diplomatic  body; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  352.  As  to  Papal  envoys,  see 
Woolsey,  Int.  L.,  6  ed.  (1&97)  150n». 
"A  military  embassy  is  one  which  is 
employed  to  treat  of  things  pertaining 
to  war;"  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed..  Part  I.  IX.  2. 
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did  not  become  general  until  the  second  half  of  the  seventeenth 
century."  The  fonner  practice  was  to  send  special  envoys  for  par- 
ticular occasions  and  not  to  maintain  representatives  at  the  capital 
of  the  foreign  state.  The  general  increase  in  international  inter- 
course and  in  the  amount  of  business  to  be  transacted  have  made 
it  necessary  in  practice  for  an  independent  state  to  be  represented 
by  permanent  envoys. 

Ranks  op  Envoys. 

§155.  There  were  no  ranks  of  envoys"  in  the  middle  ages,  and  a 
number  of  attempts  were  made  to  settle  the  different  rank  and 
precedence  of  various  diplomatic  officers.  Precedence  was  claimed 
by  each  envoy  according  to  the  relative  rank  of  his  royal  master,  and 
Europe  constantly  rang  with  the  accounts  of  the  unseemly  squabbles 
between  the  various  envoys  at  some  capital.^^  By  the  Congress  of 
Vienna  of  March  19, 1815,"  and  the  protocol  of  the  Treaty  of  Aix-la- 


^  Permanent  envoys  began  after  the 
peac^  of  Westphalia  in  1648;  Woolsey, 
Int.  L.,  6  ed.  (1897)  128.  For  a  sketch 
of  the  beginning  of  permanent  missions, 
see  2  Ward,  Hist.,  (Dublin,  1795)  286 
etseq.;  Woolsey,  Int.  L.,  6  ed.  (1897) 
127-1 29.  Venice  appears  to  have  been 
the  first  state  in  Europe  to  send  perma- 
nent envoys;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  350,  351;  Vattel, 
(1758)  Chitty's  Trans.  Book  IV.  §66. 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
VoL  2,  183,  says  that  the  continuous 
residence  of  an  envoy  is,  strictly  speak- 
ing, a  matter  of  comity  and  not  of 
strict  right,  and  that  after  the  custom 
of  permanent  embassies  became  estab- 
lished, many  objections  were  made  to 
permanent  envoys.  "Ordinary  or 
perpetual  embassies,  which  may  also 
be  called  watching,  are  those  which 
have  no  precise  or  definite  business  as 
their  object;  but  are  tuidertaken  for  a 
period  cd  time,"  and  bear  some  likeness 
to  those  sent  with  proconsuls  into  prov- 
inces and  with  generals,  into  foreign 
countries;  Zouche,  L.  of  Nations  (1650), 


Carnegie  ed..  Part  I.  IV.  II.  2.  The 
distinction  between  ordinary  and  extra- 
ordinary is  based  on  whether  the 
appointment  is  for  an  indefinite  period 
or  for  some  particular  occasion;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  51:  or, 
according  to  some  authors,  whether  for 
ordinary  business  or  extraordinary 
business;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  249. 

''Called    classes   of   envoys   by    1 
•  Oppenheim,  Int.  L.,  2  ed.  (1912)  443. 

^*  For  a  discussion  of  these  contests, 
see  1  Halleck,  Int.  L.,  4  ed.  (1908)  29 
etseq.;  Walker,  Science,  Int.  L.,  (1893) 
120;  2  Ward,  Hist.,  (Dublin,  1795)  227 
et  seq.  There  was  a  long  dispute  be- 
tween the  ambassadors  of  France  and 
Spain.  The  place  of  France  tuitil  the 
16th  century,  according  to  the  cere- 
monial of  the  Holy  See,  had  been  next 
to  that  of  the  German  Empire,  but  as 
Charles  V.  was  both  emperor  and  king 
of  Spain,  his  successor  on  the  Spanish 
throne  claimed  precedence  of  other 
kings;  Woolsey,  Int.  L.,  6  ed.  (1897) 
60. 
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Chapelle  of  November  21,  1818,^*  certain  ranks  were  established 
which  have  been  observed  ever  since  except  by  the  Ottoman  Porte, 
which  maintains  a  system  of  its  own.  The  various  ranks  so  estab- 
lished are  referred  to  in  the  note.^*    This  classification  is  based  on 


^FoT  translation  of  its  provisions, 
see  Wilson  &  Tucker,  Int.  L.,  (1901) 
156-157;  Woolsey,  Int.  L.,  6ed.  (1897) 
1 49, 150.  For  French  text,  see  Wheaton, 
Elements,  Dana's  ed.  (1866)  293. 

'*  (a)  Ambassadors,  when  sent  by  the 
Holy  See,  are  called  legates  (legati  a 
latere  or  del  latere)  or  nuncios.  Only 
states  with  royal  honors  are  entitled  to 
send  and  receive  ambassadors  who  are 
the  personal  representatives  of  the 
heads  of  their  states.  They  have  the 
privilege  of  direct  personal  negotiation 
with  the  head  of  the  state  to  which 
they  are  sent  and  entitled  to  public 
audience  on  arrival.  Nuncios  (not 
cardinals)  represent  the  Pope  in  the 
conduct  of  his  affairs  of  all  sorts. 
Legates  who  are  cardinals  exercise  in 
the  Pope's  name,  in  Roman  Catholic 
countries,  the  spiritual  functions  which 
depend  on  his  recognition  as  head  of  the 
Church;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  106;  1  Oppenheim,  Int.  L.,  2 
ed.  (1912)  444;  2  Phillimore,  Int.  L. 
3  ed.  (1879-1888)  249;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  345  et  seq.; 
Woolsey,  Int.  L.,  6  ed.  (1897)  150. 
(6)  Envoys,  ministers  plenipotentiary 
and  envoys  extraordinary,  when  sent 
by  the  Holy  See,  are  called  Papal 
Internuncios.  These  are  not  the  per- 
sonal representatives  of  the  head  of 
their  state,  have  no  personal  access 
and  not  all  the  special  honors  of  am- 
bassadors; 1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  445;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  249;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  348  et  seq.  The 
Austrian  minister  at  Constantinople 
seems  by  custom  exclusively  designated 
as  intemuncius;  2  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  249,  and  took  pre- 


cedence of  all  ministers  of  the  second 
order.  Twiss,  L.  of  Nations,  Peace,  2 
ed.  (1884)  348n".  (c)  Ministers,  resi- 
defits,  ministers  charge  d'a£faires. 
This  grade  was  created  by  the  Congress 
of  Aix-la-Chapelle.  They  rank  below 
(6),  they  have  fewer  honors  and  no 
practical  difference  except  that  they  do 
not  enjoy  the  title  "Excellency;"  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  445; 
2  Phillimore,  Int.  L.,  3  ed.  (187^1888) 
250;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  349.  Sometimes  said  to  repre- 
sent the  affairs  and  not  the  person  of 
their  sovereign  and  therefore  of  inferior 
dignity,  (d)  Diplomats  credited  to 
ministers  for  foreign  affairs.  These 
officers  are  accredited  from  one  foreign 
office  to  another,  and  have  audience 
with  foreign  ministers  only.  Ad  hoc 
are  those  originally  sent  and  accredited 
by  their  government  to  that  country. 
Ad  interim  are  those  who  are  substi- 
tuted in  place  of  the  minister  during  his 
absence;  1  Halleck,  Int.  L.,  4ed.  (1908) 
353;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
445;  2  Phillimore,  Int.  L.,  3  ed.  (187^ 
1888)  250.  («)  As  to  the  different 
orders  of  ministers  before  the  Congress 
of  Vienna,  see  Lawrence,  Int.  Law,  5  ed. 
(1913)  297;  Martens,  G.,  Law  of 
Nations,  (1788)  Cobbett's  Trans.  V.  II. 
1-5;  Vattel,  (1758)  Chitty's  Trans. 
Book  II.  §§69-74.  For  a  discussion  of 
the  history  of  titles  and  ranks  of  envoys, 
see  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  339-343.  (/)  For  grade  of 
United  States  diplomatic  officers,  see 
4  Moore,  Dig.  of  Int.  L.,  (1906)  430, 
43 1 .  See  list  of  diplomatic  officers  as  of 
January  1,  1907;  1  American  J.  Int. 
L.,  Supp.  86. 
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the  power  and  authority  of  the  envoy/  and  the  sending  state  exer- 
cises its  own  discretion  as  to  the  grade  to  which  an  envoy  is  to  be 
appointed,'  and  the  number  of  the  ambassadors.' 

By  the  Fourth  Article  of  the  Congress  of  Vienna,  the  rank  of 
diplomatic  envoys  among  themselves  was  determined  by  the  date  of 
official  notification  of  their  arrival  at  the  court  to  which  they  are 
accredited,  and,  by  Sixth  Article,^  all  distinctions  of  rank  between 
diplomatic  ministers  arising  out  of  ties  and  consanguinity  and  domestic 
or  political  relations  of  their  respective  cotirts  are  abolished.  Agents 
sent  without  diplomatic  rank,  as  commissioners  to  settle  botmdary 
claims,  are  not  in  the  same  class  as  envoys  we  have  been  discus- 
sing. These  agents  have  no  immtmity  tmless  accredited,  that  is, 
made  capable  of  being  a  meditun  of  commtmication  between  the 
states. 

Diplomatic  Corps. 

§156.  The  various  foreign  envoys  at  any  capital  form  what  is 
called  the  diplomatic  corps.*  The  dean  of  this  corps,  or  the  doyen, 
is  always  the  Papal  Ntmcio,  where  there  is  a  representative  of  the 
Holy  See,  and  where  there  is  none  he  is  the  oldest  ambassador  in 
service.    Diplomatic  corps  has  no  particular  legal  significance. 


1  1  Halleck,  Int.  L.,  4  ed.  (1908)  350, 
PhiUimore,  Int.  L.,  3  ed.  (1879-1888) 
VoL  2,  250-251,  and  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  344,  point 
out  that  the  distinctions  made  by  the 
Congress  of  Vienna  are  illogical  [which 
is  usually  the  case  with  documents 
drawn  up  by  men  of  affairs],  and  that 
the  distinction  is  between  agents 
accredited  to  the  head  of  the  state  and 
those  accredited  to  the  minister  of 
state  for  foreign  affairs. 

'  A  difficult  question  arises  sometimes 
when  a  new  country  has  arisen  by 
revolt,  as  to  whether  it  shaU  be  the 
first  to  send  an  envoy  or  whether  an 
old  country  shall  be  the  first.  That  is, 
it  is  really  a  controversy  of  etiquette 
over  the  opening  of  diplomatic  rela- 
tions with  a  successful  insurgent  state; 


4  Moore,  Dig.  of  Int.  L.,  (1906)  458* 
459.  Some  controversy  of  this  kind 
arose  over  the  entrance  of  the  United 
States  of  America  into  the  circle  of  the 
family  of  nations.  The  older  states 
have  a  natural  snobbishness  and  are 
disinclined  to  admit  new  members, 
which  makes  the  beginning  of  the  dip- 
lomatic relations  somewhat  difficult. 
Such  cases,  however,  adjust  themselves 
in  the  course  of  time  and  require  no 
special  attention;  4  Moore,  Dig.  of 
Int.  L.,  (1906)  458,  459. 

*Zouche,  L.  of  Nations  (1650),  Car- 
negie ed..  Part  I.  II.  II.  3. 

«2  Phillimore,  Int.  L.,  3  ed.  (187^ 
1888)  252. 

*  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
446. 
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§157.  The  sending  of  the  envoy  involves  his  appointment,  which 
is  vested  in  the  organ  of  government  prescribed  by  the  municipal 
law,*  and  furnishing  him  with  the  necessary  credentials.^  An  inde- 
pendent state  may  send  an  envoy  to  several  states  or  several  envoys 
to  the  same  state,  and  it  is  customary  for  the  sending  state  to  inquire 
in  advance  of  the  appointment  of  the  receiving  state  whether  •the 
person  in  view  will  be  acceptable.' 


*  In  the  case  of  personal  governments 
the  monarch  has  the  sole  power  of 
appointment.  In  the  United  States  of 
America  the  Articles  of  Confederation 
provided:  "Article  IX.  The  United 
States  in  Congress  assembled,  shall 
have  the  sole  and  exclusive  right  and 
power  *  *  *  of  sending  and  receiving 
ambassadors."  The  Federal  Constitu- 
tion of  1787,  Article  II,  Sec.  2,  provides: 
"  He  (the  President)  shall  nominate  and 
by  and  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  ambassadors, 
other  public  ministers  and  consuls." 
"During  minorities  and  interregnums, 
the  appointment  of  public  ministers  is 
vested  in  those  by  whom  the  powers  of 
sovereignty  are  exercised.  During  the 
vacancy  of  the  see  of  Rome,  the  power 
is  vested  in  the  conclave.  During  the 
captivity  of  King  John  and  King 
Francis  I.,  ambassadors  were  appointed 
by  the  Dauphin  and  Queen-mother  as 
regents.  Grotius  was  appointed  am- 
bassador to  France  •  by  Chancellor 
Oxenstiem  in  the  character  of  regent, 
after  the  death  of  Gustavus  Adolphus, 
by  whom  the  great  scholar  had  been 
designated  to  that  office;"  1  Wildman, 
Int.  L.,  (1849)  85. 

'The  envoy  takes  with  him  the 
following  documents:  (1)  Letter  of 
credence.  This  is  a  letter  describing 
the  ambassador,  etc.,  and  addressed  by 
head  of  state  to  head  of  state.    (2)  Pull 


powers.  This  document  describis  the 
powers  that  the  ambassador  has  from 
his  own  state.  (3)  Instructions.  These 
are  the  instructions  to  the  ambassador 
as  to  what  to  do  in  the  transaction  of 
his  business,  and  they  are  of  two  kinds: 
pubUc,  which  are  handed  to  the  head 
of  the  foreign  state;  secret,  which  are 
known  only  to  the  ambassador  and  his 
home  state.  (4)  Special  passports. 
These  are  the  particular  passports  to 
the  ambassador  and  the  members  of  his 
suite;  Hall,  Int.  Law,  6  ed.  (1909)  295 
et  seq.;  Hershey,  Int.  L.,  (1912)  278 
et  seq.;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  259;  Twiss.  L.  of  Nations, 
Peace,  2  ed.  (1884)  353-363;  Vattel, 
(1758)  Chitty's  Trans.  Book  IV.  §76; 
Wilson,  Int.  L.,  (1910)  167;  Wilson  & 
Tucker,  Int.  L.,  (1901)  162  et  seq.; 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed..  Part  I.  IV.  II.  4. 

'This  custom  called  Tagregation. 
See  Hershey,  Int.  L.,  (1912)  277; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  337.  United  States  of  America 
apparently  does  not  require  other 
powers  to  ask  in  Ikivance  if  certain 
persons  will  be  acceptable,  and  the 
custom  was  not  followed  by  it  but  now, 
since  it  began  to  appoint  ambassadors, 
inquires  as  to  the  acceptability  of  its 
representatives  of  that  grade;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  474-482. 
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§§158,  159 


Preliminary. 


§158.  The  envoy  must  be  received  as  such  by  the  state  to  which 
he  is  sent  before  he  can  assume  his  official  duties,*  and  the  act  of 
reception  is  a  state  act^®  performed  by  a  monarch  in  personal  govern- 
ments, and  by  the  organs  designated  by  municipal  law  in  limited 
•  governments."  An  envoy  has  no  status  as  such  between  time  of 
appointment  and  that  of  his  official  reception,  and  the  only  question 
which  arises  during  that  period  is  as  to  his  immunity.^'  Several 
headings  present  themselves  under  which  the  discussion  will  be 
arranged:  (A)  The  determination  of  whether  the  envoy  will  be 
received  as  affected  by  the  body  sending  him.  (B)  Political  drcum- 
stanoes  unconnected  with  person  of  envoy.  (C)  Membership  in  the 
receiving  state.  (D)  Personality  of  envoy.  (E)  Manner  of  recep- 
tion." An  envoy  will  be  refused  reception  if  his  papers  are  not 
in  proper  form  or  the  authority  therein  conferred  is  not  sufficient. 
Cases  of  this  kind  are  rare,  present  no  special  difficulty  and  require 
no  further  comment. 


Determination   op   Whether   Envoy   will   be   Received 

Affected  by  Body  Sending  Envoy. 


as 


§159.  An  independent  state  may  refuse  to  receive  an  envoy 
because  the  body  sending  is  not  an  international  person  entitled 
to  participation  in  international  life,^^  as  where  the  body  is  a  belliger- 


*An  absolute  refusal  to  receive  is 
sometimes  a  refusal  to  have  intercourse, 
and  discussed,  ante,  §  1 32.  See  Zouche, 
L.  of  Nations  (1650),  Carnegie  ed., 
Part  II.  IV.  13. 

"See  §72,  et  seq.,  ante,  on  act  of 
state. 

"  In  the  United  States  of  America  the 
Articles  of  Confederation  provided :  Art. 
IX.  "The  United  Stotes  in  Congress 
assembled  shall  have  the  sole  and  exclu- 
sive right  and  power  of  *  *  *  sending 
and  receiving  ambassadors."  The 
Federal  Constitution  of  1787  provides 
"Sec.  3.     "He  (the  President)  shall 


receive  ambassadors  and  other  public 

ministers." 

"See   §170,  pibst,  on  immunity  of 

envoy.    See  §193,  post,  on  time  from 

which  immunity  begins. 
"  Determination  of  whether  enVoy 

will  be  received  as  affected  by: 

Body  sending §159 

Political  circumstances §160 

Membership  in  receiving  state .   §  1 6 1 

Personality  of  envoy §162 

Manner  of  reception §  163 

"  See  §136-142,  ante,  on  parties  to 

intercourse. 
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ent  or  insurgent  community,  not  a  member  of  the  family  of  nations 
or  a  dependent  state." 

Political    Circumstances    Appecting    Reception    op    Envoy. 

§160.  A  state  may  also  refuse  to  receive  an  envoy  from  another 
international  person  because  of  extraneous  political  circumstances 
which  make  it  inadvisable  to  receive  an  envoy  at  that  particular 
time.    A  few  of  these  cases  are  referred  to  in  the  note.^ 


"  France  received  Lockhart  as  Crom- 
well's ambassador,  and  refused  tx> 
receive  the  ambassador  of  Charles  II. 
at  the  congress  of  the  Pyrenees.  The 
Porte  dismissed  the  ambassador  of 
Charles  I.  on  receiving  the  ambassador 
of  Parliament.  The  ambassadors  of 
the  titular  kings  of  Denmark,  Hungary 
and  Navarre  were  received  at  many 
courts;  1  Wildman.  Int.  L.,  (1849)  83. 
Louis  of  Bavaria  imprisoned  the  mes- 
sengers of  the  Pisans  who  refused  to 
admit  him  into  their  town.  Philip  II. 
of  Spain  put  to  death  the  deputies  of 
the  Low  Countries.  The  King  of  Spain 
yielded  to  the  remonstrances  of  one  of 
the  factions  that  divided  the  city  of 
Genoa,  and  refused  to  receive  the  am- 
ba.ssadors  of  the  other.  1643 — The 
States  General  refused  to  receive  the 
ambassador  of  the  Irish  Catholics  who 
had  rebelled  against  the  Parliament; 
1  Wildman,  Int.  L.,  (1849)  56,  57.  See 
Ayala,  Law  of  War,  (1582)  Carnegie 
ed.,  L  IX.  4.  5.  6;  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §68.  The 
Irish  envoys  were  not  admitted  at  the 
Peace  Conference  of  Paris,  1918-1919. 

*  Pope  Paul  IV.  refused  to  receive  the 
ambassadors  of  the  Emperor  Ferdinand 
because  the  Roman  See  disputed  the 
validity  of  the  latter's  election.  Pope 
Clement  VIII.  refused  to  receive  the 
ambassador  of  Henry  IV.  before  the 
latter  was  reconciled  with  the  Church 
of  Rome.  The  Protestant  princes  of 
Germany  and  the  King  of  Denmark 
refused  to  receive  the  nuncio  of  Pope 


Pius  IV.  because  they  did  not  acknowl- 
edge the  spiritual  supremacy  of  the 
Pope,  who,  in  his  credentials  had 
designated  them  as  his  sons.  Charles 
II.  refused  to  receive  the  ambassadors 
of  Dom  Pedro  until  he  should  be  satis- 
fied that  Dom  Pedro  was  in  lawful 
possession  of  royal  authority  either  as 
king  or  regent  of  Portugal.  Charles 
Gustavus,  King  of  Sweden,  having 
learned  that  the  Elector  of  Brande- 
biu^h  had  formed  an  alliance  with  the 
King  of  Poland  in  the  hope  of  obtaining 
the  sovereignty  of  Prussia,  refused  to 
receive  his  ambassador,  alleging  that 
a  sovereign  is  not  bound  to  receive  the 
ambassadors  of  his  enemies.  For  a  like 
reason  the  Elector  Palatine  refused  to 
receive  the  ambassador  of  Archduke 
Albert.  The  King  of  Castile  refused 
to  receive  the  ambassador  of  the  King 
of  Arragon  whom  he  believed  to  be 
preparing  to  make  war  upon  him;  1 
Wildman,  Int.  L.,  (1849)  84,  85. 
Ferdinand  the  Catholic  having  refused 
to  ratify  ttie  treaty  of  Blois,  on  the 
false  pretenss  that  Philip  of  Austria  had 
exceeded  his  powers  in  executing  it, 
Louis  XII.  received  Ferdinand's  am- 
bassadors only  to  reproach  them  with 
his  treachery,  to  refuse  all  intercourse 
with  their  master  until  he  should  have 
ratified  the  treaty,  and  to  order  them 
to  quit  the  kingdom  the  same  day;  1 
Wildman,  Int.  L.,  (1849)  84.  The 
United  Provinces,  during  their  struggle 
for  independence,  refused  to  receive  an 
envoy  from  friendly  German  powers 
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Envoy  a  Member  op  Receiving  State. 

§161,  It  was  frequently  the  practice  in  the  past  for  envoys  to 
be  sent  who  were  members'  of  the  receiving  state.  Many  states 
have  refused  to  receive  their  own  members  as  ambassadors,  and  the 
question  seems  to  lie  entirely  in  the  discretion  of  the  state  concerned, 
and  it  is  perhaps  more  accuratdy  discussed  under  the  heading  of 
personality  of  an  envoy.  A  few  instances  are  collected  in  the  note.' 
The  practice  of  receiving  an  envoy  who  is  a  member  of  the  state 
seems  to  be  entirely  disappearing. 


because  they  brought  proposals  of 
peace  incompatible  with  their  honor. 
Elizabeth  of  England  rejected  the 
nuncio  of  Pius  IV.  sent  to  invite  her  to 
appoint  deputies  for  the  Council  of 
Trent,  because  his  mission  might  have 
the  ulterior  object  of  stirring  up  dis- 
satisfaction among  the  English;  Wool- 
sey.  Int.  L.,  6  ed.  (1897)  130.  1792, 
Dec.  31 — Great  Britain  dismissed 
French  ambassadors  on  account  of  the 
French  Revolution,  declining  to  hold 
any  official  communication  with  Prance 
except  through  its  King;  1  Halleck, 
Int.  L.,  4ed.(1908)388n>.  See  letter  of 
dismissal,  3  Phillimore,  Int.  L.,  3  ed. 
(187^1888)883.  1796— Prance  refused 
to  receive  a  minister  plenipotentiary 
from  the  United  States  until  after  the 
redress  of  grievances  of  Prance  against 
the  American  government.  The  French 
government  subsequently  refused  to 
formally  receive  the  United  States 
Minister  although  continuing  to  n^:o- 
tiate  with  him  in  an  informal  manner; 
4  Moore,  Dig.  of  Int.  L.,  (1906)  476. 
Dtiring  the  contest  over  the  Spanish 
monarchy  growing  out  of  the  Napo- 
leonic wars,  the  United  States  of 
America,  in  order  to  preserve  an  atti- 
tude of  non-interference,  declined  to 
send  or  receive  a  minister  from  either 
of  the  contestants;  4  Moore,  Dig.  of 
Int.  L.,  U 906)  477.  See  1  Halleck.  Int. 
L.,  4ed.  (1908)  388n>. 

«  See  §430  ct  seq.,  post,  as  to  who  is 
a  member  of  the  state. 


'The  old  German  Confederation 
refused  upon  substantial  ground  to 
receive  any  Frankfort  burger  as  a 
representative  of  any  member  of 
the  Confederation  except  Frankfort. 
Prance  tmder  the  old  regime  and  the 
First  Empire,  and  the  United  Provinces 
from  1727  refused  to  receive  members 
as  envoys  from  foreign  states;  Wool- 
sey,  Int.  L.,  6  ed.  (1897)  132,  133. 
France  sent  Rossi,  an  Italian  natural- 
ized in  France  as  ambassador  to  Rome; 
2  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
179,  180n.  For  instances  of  French- 
men received  by  France,  see  Twiss,  L. 
of  Nations,  Peace,  2  ed.  (1884)  337. 
Louis  XIV.  received  his  own  quondam 
subjects,  the  two  fiddlers,  as  ambassa- 
dors. Dr.  Story,  an  Englishman,  was 
sent  to  Great  Britain  as  a  minister  of 
Spain.  1636 — ^A  Dutchman  convicted 
by  the  Dutch  East  India  Company, 
fled  from  India  to  England,  and  was 
*  sent  by  the  latter  country  as  a  diplo- 
matic agent  to  Holland,  where  he  was 
arrested  by  the  Dutch  Government  at 
the  instance  of  the  company,  but 
liberated  as  the  States  General  wanted 
to  stand  on  good  terms  with  Great 
Britain;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  181,  182.  1871— The 
Ambassador  of  Austria  in  England  had 
been  a  subject  of  the  King  of  Saxony, 
and  at  one  time  prime  minister  of  that 
country;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  182,  n'.  1875— The  Pbpe 
refused  to  receive  Prince  Hohenlohe  as 
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§162.  An  independent  state  will  not  ordinarily  receive  as  envoy 
from  another  state  an  individual  personally  disagreeable  to  it. 
The  delicate  nature  of  the  duties  conferred  upon  the  envoy,  and  the 
dose  personal  and  social  association  with  the  head  of  state  and  with 
the  other  ambassadors,  imperatively  require  that  the  envoy  should 
be  of  such  a  character,  temperament  and  training  that  he  will  be 
able  to  conduct  himself  without  giving  offense  in  the  cotmtry  to 
which  he  is  sent.*  Cases,  therefore,  have  frequently  occurred  where 
powers  have  objected  to  a  certain  envoy  on  personal  grounds,  and 
it  is  the  universal  practice  among  independent  states  to  recognize 
that  each  state  may  make  such  objection,  and  upon  so  doing  the 
other  state  will  appoint  someone  else.  Two  cases  may  arise:  The 
objection  may  be  made  before  the  reception  on  personal  grounds,  or 


amba^ador  from  Germany  because, 
being  a  cardinal,  he  was  ex-offido  a 
member  of  the  Curia;  Hall,  Int.  Law, 
6  ed.  (1909)  292.  1891— The  Persian 
ambassador  in  London  appointed  a 
British  subject  as  honorary  attach^  of 
the  embassy,  which  appointment  was 
in  no  way  recognized  by  the  British 
Government.  In  1891  a  judgment  was 
obtained  against  the  Briton,  and  he 
claimed  immunity  from  aU  civil  pro- 
cesses as  a  member  of  the  Persian 
Embassy.  It  was  held  that  he  was 
not  entitled  to  the  privilege  claimed  as 
his  appointment  was  inadvertently 
made  by  the  Persian  ambassador  and 
obtained  for  the  purpose  of  protecting 
him  against  his  creditors.  Ex  parte 
Cleote,  65  Law  Times,  102;  (1891) 
Moore,  Vol.  4,  651-52.  The  case  of 
Wioquefort,  put  by  Woolsey,  Int.  L., 
6  ed.  (1897)  136,  is  stronger,  as  the 
envoy  was  not  only  a  member  but  an 
official  of  the  receiving  state.  1793, 
Citizen  Genet  was  recalled  by  Prance 
at  the  request  of  the  United  States  of 
America,  and  M.  Catacazy  was  re- 
called later.  Mr.  Burlingame,  a  citizen 
of  the  United  States  of  America,  was 
received  not  as  ambassador  but  as 


special  agent  from  China;  Woolsey, 
Int.  L.,  6  ed.  (1897)  130n».  1886— 
United  States  Government  refused  to 
receive  a  citizen  of  the  United  States  as 
charge'  d'affaires  of  the  Hondurian 
Government  in  the  United  States  on 
the  ground  that  the  immunities  and 
privileges  of  a  foreign  minister  made  it 
inconvenient  for  a  citizen  of  the  country 
to  enjoy  so  anomalous  a  position.  A 
suit  was  subsequently  brought  against 
this  individual  in  New  York,  and  the 
Department  of  State  declined  to  certify 
that  he  was  at  the  time  suit  was  brought 
invested  with  a  diplomatic  character; 
4  Moore,  Dig.  of  Int.  L.,  (1906)  650- 
651.  The  United  States  has  received 
an  unnaturalized  citizen  as  secretary  of 
a  foreign  legation  and  refused  to  receive 
an  imnaturalized  citizen  as  charge' 
d'affaires;  4  Moore,  Dig.  of  Int.  L., 
(1906)  550.  See  4  Moore,  Dig.  of  Int. 
L.,  (1906)  549  et  seq.;  2  PhilUmore, 
Int.  L.,  3  ed.  (1879-1888)  179-180; 
Twiss,  L.  of  Nations,  Peace,  2  ed.  (1884) 
337,  338;  Vattel,  (1758)  Chitty's 
Trans.  Book  IV.  §112;  Woolsey,  Int. 
L.,  6ed.  (1897)  130-132. 

♦See  Ayala.   Law  of  War,    (1582) 
Carnegie  ed.,  I.  IX.  7. 
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and  if  the  occasion  requires  it  the  objection  may  be  expressed  more 
forcibly.' 

Manner  op  Reception. 

§163.  The  manner  of  reception  is,  within  the  limits  imposed  by  the 
immunity  of  the  ambassador,  entirely  within  the  discretion  of  the 
receiving  state,  which  may,  if  it  sees  fit,  hold  the  envoy  on  the  border 
and  require  him  to  conduct  the  negotiations  from  that  point.^®  If  he 
is  received,  his  route  of  travel  from  the  frontier  may  be  prescribed,  and 
his  immunities  forfeited  if  he  deviates.^^  In  practice  in  modem  times 
no  such  restrictions  are  imposed  on  an  ambassador,  and  most  states 
observe  the  same  rules  of  etiquette  as  to  his  reception  which  formerly 
called  for  much  pomp  and  ceremony"  but  is  now  reduced  to  the 
simplest  form  consistent  with  the  importance  of  the  parties  involved. 
The  details  need  not  detain  us  here  as  they  are  of  no  legal  importance. 

Prerogatives  op  an  Ambassador. 

§164.  The  prerogatives  of  an  ambassador  are  personal  privileges, 
most  of  them  a  survival  of  former  customs,  but  some  of  which  are 
still  of  practical  importance.  The  prerogatives  attach  to  the  office 
of  the  envoy  as  marks  of  his  position  as  a  personal  representative 
of  his  soverdgn,  and  his  consequent  position  of  equaUty  with  the 
monarch  to  whom  he  is  sent." 


*  See  note  of  Secretary  of  State  to 
German  Ambassador  dated  Dec.  10, 
1915,  in  Amer.  J.  Int.  Law,  special 
supplement  Vol..  10,  364,  where  he 
speaks  of  the  two  attach^  whose  recall 
has  been  requested,  as  no  longer 
persona  grata  to  the  United  States. 

"  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  336;  Vattel,  (1758)  Chitty's 
Trans.  Book  IV.  §65. 

»  I  Halleck,  Int.  L.,  4  ed.  (1908)  390. 

"  It  was  the  custom  in  the  16th  and 
17th  centuries  for  ambassadors  to 
make  a  public  entry  upon  their  first 
arrival  at  a  capitaL  For  account  of 
the  entry  of  Grotius  as  ambassador 
from  Sweden  to  the  court  of  France 
into  Paris,  see  Grotius,  by  Vreeland 
(1917),  194.  See  Lawrence,  Int.  Law, 
5  ed.  (1913)  299,  308,  Martens,  G., 
Law  of  Nations,  (1788)  Cobbett's 
Trans.  V.  IV.;  4  Moore,  Dig.  of  Int. 


L.,  (1906)  465  et  seq.;  2  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  259  et  seq.; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  363-365;  Wilson  &  Tucker,  Int. 
L.,  (1901)  165;  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed..  Part  I.  IV. 

^  Prerogatives  appertaining  to  office 
of  ambassador  are: 

(1)  Title  of  Excellency. 

(2)  Privil^e  of  remaining  covered  in 

presence  of  sovereign  unless 
sovereign  himself  is  uncovered. 

(3)  Privil^e  of  a  dais  in  his  own  home. 

(4)  Coach  and  six  outriders. 

(5)  Military  and  naval  honors. 

(6)  Use  of  coat  of  arms  over  door. 

(7)  Invitations  to  all  court  ceremonies. 

See  Wilson  &  Tucker,  Int.  L., 
(1901)  169,  170;  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §78, 
and  cases  dted. 
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Immunity  of  Envoy 

of  an  Envoy. 


Prbliminary 


§165.  The  imtr unity  of  an  envoy  is  well  settled  in  international 
relations.  The  principal  questions  are  as  to  the  extent  of  the  im- 
munity and  the  remedy  against  the  envoy.  An  envoy  occupies  a 
complicated  position^^  and  there  are  several  interests  involved 
which  should  be  clearly  distinguished.  These  are:  (A)  the  interest 
of  a  state  in  its  envoy,  (B)  the  individual  interest  of  the  envoy, 
(C)  the  interest  of  the  receiving  s^ate,  and  (D)  the  interest  of  the  in- 
dividual members  of  the  receiving  state.  A  few  words  as  to  each 
of  them  in  the  order  named. 


Thb  Intbrbst  op  a  Statb  in  its  Envoy. 

§166.  A  state  obviously  has  an  interest^  in  its  envoy  because 
he  is  the  personal  representative  of  the  state  and  its  official  mouth- 
piece or  organ  of  commtmicating  with  the  receiving  state.  The 
dignity,  the  honor,  the  independence  of  superior  political  power  of 
the  sending  state  are  all»  therefore,  involved  in  the  interest  which 
it  has  in  its  envoy,  and  a  damage  to  the  envoy  personally  will  be  a 
damage  to  that  interest  of  the  sending  state.  If,  therefore,  the 
envoy  is  insulted,  maltreated,  killed,  his  property  taken  away  from 
him,  put  in  jail  or  otherwise  subject  to  personal  indignities,  the 
interest  of  the  sending  state  is  involved.  The  independent  states 
of  the  world  have  always  been  quick  to  resent  any  such  acts  of  damage 
to  their  envoys,,  and  rightly  so,  as  the  common  people  attach  great 
importance  to  the  outward  show  and  pomp  of  states,  and  it  is  impor- 
tant for  every  state  to  maintain  its  position  in  the  respect  of  the 
world  at  large.  Furthermore,  people  wiU,  if  allowed,  show  towards 
a  state  the  respect  which  they  really  feel  for  it,  and  if,  therefore,  a 
state  is  not  worthy  of  full  international  respect,  tmless  insistence  is 
made  upon  the  diplomatic  forms  and  outward  observances,  the 


^The  status  of  the  ambassador  is 
composed  of  (a)  rights  siricti  juris  rest- 
ing upon  the  basis  of  natural  law  and 
therefore  immutable  and  usually  de- 
scribed as  inviolable.  (6)  privileges 
not  originally  immutable  but  rational 
and  hallowed  by  usage  so  as  to  be 
universally  presumed  as  a  matter  of 


strict  right  unless  abrogated  before  the 
arrival  of  the  ambassador  and  described 
under  the  title  "extra- territoriality;" 
2  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
186.  See  Resolutions  of  the  Institute 
of  International  Law  at  meeting  of 
1895,  Carnegie  Ed.,  119. 
^  See  §104,  ante,  on  state  interests. 
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result  will  be  that  a  difference  will  appear  in  the  treatment  of  envo3rs 
of  different  states  which  will  naturally  arouse  jealousy  and  resentment. 
The  principle  of  diplomatic  intercourse,  therefore,  appears  to  be  to 
insist  upon  outward  ceremonies  and  forms  of  respect  and  treatment 
which  will  be  tmiform  for  all  envo}^  of  the  same  rank,  and  therefore 
reduce  to  a  minimum  any  invidious  distinction  between  different 
independent  states  of  the  world.  The  same  rules  apply  in  polite 
society  in  mtmicipal  life.  Certain  forms  of  etiquette  are  observed 
in  order  that  all  may  for  the  time  being  appear  on  that  plane  of 
equality  which  is  necessary  to  free  social  intercourse. 

The  Individual  Interests  op  the  Envoy. 

§167.  The  envoy  obviously  has  an  interest  as  an  individual 
apart  from  his  status  as  envoy,  in  himself,  his  family,  his  pnoperty 
and  other  interests  he  may  have  in  the  state.  Any  act  done,  therefore, 
damaging  those  interests,  is  an  act  to  be  considered,  and  as  to  those 
he  will  have  the  same  means  of  redress  which  any  other  alien  within 
that  state  will  have.  The  only  question  which  will  arise  here  is 
whether  his  status  as  envoy  precludes  him  from  pursuing  the  ordinary 
means  of  redress  open  to  individuals.'  The  acts  of  damage  to  the 
receiving  state  will  next  be  considered.' 

Interest  of  the  Receiving  State. 

§168.  The  receiving  state  obviously  has  an  interest  in  its  safety, 
its  internal  affairs,  the  protection  of  the  interests  of  its  individual 
members,  any  or  all  of  which  may  be  damaged  by  act  of  the  envoy. 
The  delicate  question  which  arises  here  is :  how  far  may  the  receiving 
state  proceed  in  order  to  protect  its  interests?  It  seems  perfectly 
dear  that  it  is  improper  for  any  state  to  interfere  in  the  internal 
affairs  of  another  state,  and  the  conviction  against  such  action  is 
•growing  stronger  with  the  increase  in  the  stability  of  modem  democ- 
racy.** The  members  of  the  receiving  state  have  interests  which 
may  be  damaged  by  an  act  of  the  ambassador,  and  the  question  here 
is  whether  the  redress  ordinarily  appropriate  in  such  a  case  is 
restrained  out  of  respect  for  the  superior  interest  of  the  sending  state 
in  its  representative. 

^See  §196,  post,  on  envoy  as  com-  of    German    envoys    in     1914-18    in 

plainant.  neutral  countries. 

*  See  Chapter  9  on  conflicts  in  state  •*  Sec  §§509,  510,  post,  on  interven- 

jurisdiction,  and  §690,  post,  as  to  action  tion. 
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History  and  Theory 

How  Interests  Affected. 


§169.  The  various  interests  may  be  affected  by  (A)  act  of  the 
receiving  state,  which  may  be  a  mtmidpal  or  international  act, 
(B)  act  of  sending  state,  (C)  act  of  third  state,  (D)  act  of  individuals. 


History  and  Theory  of  Immunity. 

§170.  An  envoy  in  ancient  times  was  invested  with  a  religious 
character  and  his  person  surrotmded  by  a  sanctity  which  protected 
him  from  personal  hann,^  but  in  the  violence  of  the  middle  ages  he 
appears  to  have  had  less  immunity.  Beginning  with  the  16th 
century,  different  ideas  prevailed  tmder  the  influence  of  civilization, 
chivalry  and  general  softening  of  manners,  and  the  notion  of  the 
immunity  of  the  envoy  has  gained  in  strength,  and  is  now  thoroughly 
accepted  in  the  modem  world.'  The  question  now  is,  admitting  the 
conceded  immunity  of  the  envoy  in  fact — what  are  the  theories 
involved  in  that  immunity,  how  is  it  protected,  and  how  far  does  it 
extend?  • 

A  number  of  different  theories  have  from  time  to  time  been 
advanced  by  the  writers  to  explain  the  immunity  of  the  envoy, 
that  is,  to  point  out  why  he  occupies  the  particular  position  he  does. 


♦  Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.  I.  IX.  1,  2;  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed.,  Part  I.  V.  3. 

*  If  anyone  should  argue  that  the 
external  factors  determining  the  con- 
duct of  independent  states  have  no 
force,  it  is  only  necessary  to  point  to 
barbarous  and  medieval  Germany  in 
1914  and  1918,  in  her  conduct  with 
respect  to  the  envoys  of  foreign  powers 
with  which  she  went  to  war.  Even  this 
nation  of  baby-killers  and  violators  of 
every  rule  of  humanity  and  decency, 
let  the  envoys  escape  with  their  lives 
and  papers. 

•  Historical  Instances  of  Immunity. — 
As  to  ancient  cases,  see  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  I. 
II.  4.  For  discussion  of  Egyptian  and 
Roman  practice  as  to  inviolability  of 
herald,  see  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  191  et  seq.  Roman  law 
and  practice  during  middle  ages;    2 


Phillimore,  Int.  L.,  3  ed.  0879-1888) 
194-198;  Vattel,  (1758)  Chitty's  Trans. 
Book  IV.  §103.  Envoys  from  the  11th 
to  the  15th  century  were  treated  with 
little  consideration.  When  Charles  V. 
of  France  sent  envoys  to  "Edward  the 
Black  Prince"  at  Bordeaux  to  summon 
him  to  answer  certain  complaints  which 
were  preferred  against  him,  he  was 
advised  by  his  barons  to  put  the  mes- 
sengers to  death.  He,  however, 
ordered  them  thrown  into  prison;  1 
Ward,  Hist.,  (Dublin.  1795)  168. 
1258 — Elizabeth,  Queen  Dowager  of 
Sicily,  sent  ambassadors,  on  behalf  of 
her  son,  to  Mainfroi,  who  had  possessed 
himself  of  the  kingdom,  and  these 
deputies  exercising  their  function  with 
too  much  freedom,  were  seized  and  put 
to  death  by  that  hardy  usurper;  1 
Ward,  Hist.,  (DubUn,  1795)  170. 
1350 — The  Pope's  legate  was  hung  up 
by  the  heels  by  Dom  Pedro,  King  of 
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It  has  been  supposed  by  some  that  the  immtinity  proceeds  upon 
an  implied  agreement  between  the  sending  and  receiving  state,  that 
the  envoy  enters  the  coimtry  tmder  an  implied  contracts  The  basis 
of  this  theory  probably  is  in  the  fact  formerly  prevailing  in  Europe, 
that  freedom  of  movement  of  individuals  between  independent 
states  was  abnost  unknown,  and  members  of  one  state  ventured 
into  the  jurisdiction  of  another  state  only  by  consent  of  the  heads 
of  the  states  concerned — first  the  consent  of  his  own  state  to  his 
leaving;  and  secondly  the  consent  of  the  other  state  to  his  entry. 
Since,  therefore,  every  such  entry  was  an  exception  to  the  general 
rule  of  exclusion,  it  seems  to  follow  that  when  envoys  were  sent 
from  one  state  to  another,  they  necessarily  entered  under  an  implied 
agreement — the  agreement  of  the  receiving  state  to  let  the  envoy 
enter  for  the  purpose  of  presenting  the  public  business,  the  agreement 
of  the  sending  state  to  sending,  with  the  tmderstanding  that  he  was 
to  be  accorded  immimity  while  on  his  errand,  the  notion  being  that 
the  sending  state  would  not  have  sent  the  envoy  tmless  the  receiving 
state  had  so  agreed,  and  therefore  it  is  to  be  assumed  that  there  is 
such  an  implied  tmderstanding  between  the  parties.  This  theory 
has  a  very  great  deal  to  commefid  it. 


Arragon,  tmtil  he  took  off  the  excom~ 
munication  which  he  had  ventured  to 
publish;  1  Ward,  Hist.,  (Dublin.  1795) 
170.  The  custom  of  the  time  is  shown 
by  the  instance  related  by  Ward,  Hist., 
(Dublin,  1795)  1,171,  that  when  Louis 
XI.  commanded  one  of  his  sen^ants, 
who  was  not  a  regular  herald,  to  assume 
the  habit  of  one  and  bear  a  message 
from  him  to  the  English  camp,  the 
servant  is  said  to  have  fallen  upon  his 
knees  and  bewailed  his  fate  as  one  sent 
to  instant  death.  The  Ottoman  Porte 
until  recent  times  observed  the  custom 
of  imprisoning  foreign  ministers  as  soon 
as  a  dispute  occtured  with  the  state 
from  which  they  came,  evidently  con- 
sidering them  hostages;  Martens,  G., 
Law  of  Nations,  (1788)  Corbett's 
Trans.  V.  V.  I.  For  other  instances  of 
imprisonment  of  envoys  by  the  Otto- 
man Porte,  see  Walker,  Science,  Int.  L., 
(1893)  223  where  he  states  that  as  late 


as  1806  the  British  minister  at  Con- 
stantinople found  it  necessary  to  with- 
draw by  stealth  on  the  outbreak  of 
war.  Twiss  L.  of  Nations,  Peace,  2  ed. 
(1884)  367,  says  it  was  the  custom  of 
the  Ottoman  Porte  to  imprison  envoys 
of  Christian  powers  in  the  castle  called 
the  "Seven  Towers"  imtil  peace  was 
reestablished.  1827 — Porte  formally 
declared  to  Ministers  of  Austria  and 
Prussia  that  the  "Seven  Towers"  no 
longer  existed.  First  waived  by  Porte 
in  war  with  Russia  terminating  in 
1812.  France  appears  to  have  led  in 
the  matter  of  exempting  ambassadors. 
1  Wildman,  Int.  L.,  (1849)  97. 

^  1  Halleck.  Int.  L.,  4  ed.  (1908)  357; 
Vattel,  (1758)  Chitty's  Trans.  Book 
IV.  c.  VII;  Wheaton,  Elements,  Dana's 
ed.  (1866)  156,  157;  1  Wildman,  Int. 
L.,  (1849)  80.  "Sulle  ImmuniU  Dip- 
lomatiche,"  (1908)  L.  A.  Tosi-BcUucd. 
See  3  Amer.  J.  Int.  Law,  1048. 
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Theory  of 


Another  theory  is  the  notion  of  extra-territoriality,'  that  the 
envoy  prolongs  or  extends  the  jttnsdiction  of  his  own  state  into 
the  state  to  which  he  is  sent,  and  that  his  residence  becomes  part 
of  the  territory  of  his  own  state,  and,  to  that  extent,  is  carved  out 
of  the  territory  of  the  state  to  which  he  is  sent.  The  fiction  of  this 
notion  has  aheady  been  pointed  out  and  strong  objections  have 
been  made  to  it.  The  position  of  the  writers  is  not  clear.  While 
many  recognize  that  the  conception  is  a  pure  fiction,  they  seem  to 
refuse  to  fuUy  ignore  it.  Like  other  fictions,  it  no  doubt  serves  its 
purpose  but  may  now  be  freely  discarded  by  clear  thinkers.  There 
are  several  shades  of  opinion  on  this  subject :  one  that  it  is  right,  the 
other  that  it  is  a  fact,  another  that  it  is  a  fiction,  and  there  are,  in 
addition,  many  different  views  as  to  its  extent,  which  views  are 
nothing  more  or  less  than  the  several  different  views  as  to  the  immu- 
nity of  an  ambassador.* 

It  seems  as  if  none  of  these  theories  actually  meets  the  case  because 
the  fact  is  that  by  the  practice  of  independent  states,  the  interests 
of  the  envoy  and  the  receiving  and  sending  states  are  protected  in 
the  manner  which  will  be  referred  to.  The  real  explanation,  it  is 
believed,  is  that  it  is  necessary  for  the  states  of  the  world  to  make 
such  adjustments  and  provide  such  remedy  in  order  that  they  may 
maintain  intercourse  with  each  other,  and  the  self-interest,  therefore, 
of  states,  as  well  as  the  force  of  international  public  opinion,  pressure 
from  other  states,  and  of  precedent,  all  combine  to  limit  the  power 
of  the  state  over  envoys  within  its  jurisdiction.*®  The  immtmity  of 
envoy  is  simply  a  question  of  remedy  and  exemption  from  the  process 
of  the  mtmicipal  jurisdiction  in  order  to  avoid  any  opporttmity 
being  furnished  for  possible  oppression  or  interference  by  the  receiving 


'As  to  extra-territoriality,  see  Her- 
shey,  Int.  L.,  (1912)  285n*'  and  see 
{221,  post.  It  has  been  pointed  out 
Wheaton,  Elements,  Dana's  ed.  (1866) 
303,  n***,  that  if  there  is  in  fact  extra- 
tenitoriaHty,  the  result  would  be  that 
if  a  crime  were  committed  within  the 
residence  of  an  ambassador  by  one 
native  on  another,  there  would  oe  no 
jurisdiction  unless  the  municipal  court 
had  jurisdiction  of  a  like  crime  when 
commitTted  in  a  foreign  country,  and 
also  that  no  writ  could  be  served  in  the 
embassy  on  a  native.  The  notion  of 
extra-territoriaiity   was    however    re- 


tained in  the  Resolutions  of  the  Insti- 
tute of  International  Law,  at  meeting 
of  1895,  Carnegie  Ed.,  119. 

*  See  Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  II.  XVIII.  IV.  et 
seq.;  1  Halleck,  Int.  L.,  4  ed.  (1908; 
358;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  110;  Martens,  G.,  Law  of 
Nations,  (1788)  Cobbett's  Trans.  V.  V.; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  460; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  366;  Wilson  &  Tucker,  Int.  L., 
(1901)  134. 

"  Hall,  Int.  Law,  6  ed.  (1909)  167. 
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State  with  the  discharge  of  his  functions  by  the  ambassador.  There 
is  no  doubt  that  the  freedom  of  the  envoy  from  personal  restraint 
gives  him  independence  in  discussion  and  negotiation,  which  is  of 
vast  importance  to  his  own  state  and  necessarily  to  the  state  which 
receives  him.  While  cases  have  arisen  where  envo3rs  have  been 
criminals  and  committed  acts  which  have  caused  public  criticism, 
yet  such  cases  are  rare  in  modem  times,  and  it  is  better  that  a  few 
such  guilty  persons  should  escape  the  usual  process  of  the  municipal 
law,  and  the  freedom  and  immunity  of  the  envoy  be  retained,  than 
that  such  few  persons  should  be  ptmished  and  the  freedom  of  many 
envoys  having  vast  interests  of  states  in  their  hands  be  subject  to 
ccmipromise." 


Protection  op  Envoy  by  Sending  State. 

§171.  The  sending  state  may  protect  its  envoy  while  he  is  in 
the  receiving  state  by  state  action  in  several  ways,  as  follows: 
(A)  recall  the  envoy,  (B)  demand  an  apology,  (C)  treat  the  envoy 
of  the  receiving  state  in  its  jurisdiction  in  the  same  or  a  similar 
manner,  (D)  exact  damages  or  indemnity,  (E)  require  individuals  who 
have  offended  against  the  envoy  to  be  ptmished  in  a  certain  way  or 
delivered  over  to  the  sending  state  for  action,  (F)  exert  military  or 
naval  force  for  his  protection  by  invasion  of  territory  of  receiving 
state,  (G)  proceed  to  war.    A  few  cases  are  collected  in  the  note." 


"See  Ayala,  Law  of  War,  (1582) 
Carnegie  Ed.  I.  c.  IX.;  Grotius,  Belli, 
ac.  Pads  (1625),  Whewell's  Trans.  II. 
XVIII.  IIL;  Hall.  Int.  Law.  6  ed. 
(1909)  167  et  seq.;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  456;  2  Phillimore,  Int. 
L..  3  ed.  (1879-1888)  220;  Woolsey, 
Int.  L.,  6  ed.  (1897)  134;  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  I. 
IV.  II. 

"  1849 — ^Austria  withdrew  her  am- 
bassador from  Rome  becatise  Austrian 
flag  and  arms  of  the  empire  were  torn 
down  by  mob  from  the  residence  of  the 
ambassador  at  Rome.  On  restoration 
of  the  Pope,  flag  and  arms  were  put 
up  again;  2  Phillimore,  Int.  L.,  3  ed. 
( 1 879- 1 888)  51.  1 885— The  crew  of  a 
German  warship  hoisted  the  flag  of  the 
German  Empire  on  the  island  of  Yap, 


one  of  the  Carolina  group,  an  island 
long  claimed  by  Spain.  The  act  so 
stirred  the  people  of  Spain  that  a  great 
meeting  was  held  in  Madrid,  attended 
by  more  than  one  hundred  thousand 
people.  Later  the  mob  attacked  the 
German  embassy  and  consulate,  tore 
down  the  shield  and  flagstaff  of  the 
consulate  and  burned  them  in  the 
principal  square  of  Madrid.  In  the 
end,  Spain  was  compelled  to  humbly 
apologize  to  Germany  for  the  insult  to 
the  German  Ambassador.  The  Otto- 
man Porte  sent  an  envoy  to  Venice  to 
demand  the  Island  of  Cyprus  and  de- 
clare war  if  it  was  refused.  The  Senate 
of  Venice  assured  him  he  had  no  occa- 
sion for  apprehension  over  his  safety 
even  though  the  Sultan  had  imprisoned 
the  Venetian  ambassador  at  Constan- 
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(§172,  173 


Extent  of  Immunity 


Protection  op  Envoy  by  the  Receiving  State. 

§172.  The  strongest  protection  which  an  envoy  has  is  by  act  of 
the  receiving  state  within  whose  political  jurisdiction  he  is,  and 
which  by  exercise  of  that  jurisdiction  may  maintain  the  honor 
and  dignity  of  the  envoy  and  by  appropriate  action  restrain  indi* 
viduals  within  the  jurisdiction  from  molesting  or  interfering  with 
him.  A  ntmiber  of  modem  states  have  by  municipal  law  recognized 
this  international  obligation,  and  by  legislation  endeavored  to 
protect  the  envoy  from  acts  of  individuals  within  the  jurisdiction. . 

tteceiving  State  and  Envoy.    Extent  of  Immunity. 


Preliminary. 


§173.  Since  the  envoy  is  within  the  jurisdiction  of  the  receiving 
state,  that  state  has  in  fact  absolute  power  over  him,  and  the  question 
is — ^how  far  is  the  exercise  of  that  power  restrained  by  the  factors  of 
international  conduct?    The  restraint  marks  the   extent  of  the 


tinople.  Francis  I.  arrested  the 
Spanish  ambassador  in  retaliation  for 
the  arrest  of  the  French  ambassador  by 
Charles  V.;  1  WUdman,  Int.  L.,  (1849) 
118.  1708 — Russian  ambassador  was 
arrested  for  debt  in  London.  He  gave 
bail  and  complained  to  the  Queen. 
Persons  concerned  were  arrested  and 
convicted,  subject  to  a  reserved  ques- 
tion of  law  as  to  how  far  the  acts  were 
criminal,  which  question  was  never 
argued.  The  Czar  demanded  that  the 
persons  concerned  be  put  to  death. 
Queen  Anne  refused.  An  Act  of  Parlia- 
ment was  passed  (7  Anne,  Chap.  12),  a 
copy  of  which,  with  an  apology,  was 
presented  to  the  Czar,  who  accepted  it, 
and  the  offenders,  at  his  request,  were 
discharged;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  361;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  235;  2  Ward,  Hist. 
(Dublin,  1795)  299;  Woolsey,  Int.  L., 
6  ed.  (1897)  146.  Res  publica  vs.  De 
Longchamps,  1  Dallas,  111  (1784). 
Frenchman  convicted  of  an  assault  and 
battery  on  the  Secretary  of  the  French 
Legation.     Punished  in  the  municipal 


court.  The  council  of  state  advised 
that  prisoner .  could  not  legally  be 
delivered  up  to  France  for  pimishment. 
(1829)  Russian  Ambassador,  his  wife, 
and  almost  entire  legation  murdered  in 
Persia.  Persia  forced  to  make  humble 
concessions  and  mutilate  1500  of  the 
rioters.  1900 — Boxer  Rebellion,  Ger- 
man Ambassador  murdered  in  Pekin. 
The  foreign  powers  landed  troops  in 
China  to  relieve  the  foreign  legations 
which  were  besieged  there;  5  Moore, 
Dig.  of  Int.  L.,  (1906)  473.  United 
States  of  America  furnished  armed 
guards  for  the  United  States  legation 
in  Pekin,  China;  4  Moore,  Dig.  of  Int. 
L.,  (1906)  625,  626.  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans.  II. 
XVIII.  XL,  says  wars  engaged  in  on 
account  of  ambassador  being  ill-used 
are  found  in  all  parts  of  profane  history, 
quoting  Cicero  to  effect  that  there  is 
no  juster  cause  of  war.  See  Ayala,  Law 
of  War,  (1582)  Carnegie  Ed.  I.  IX.  2. 
Vattel,  (1758)  Chitty's  Trans.  Book 
IV.  §102,  says  it  is  not  lawful  to  mal- 
treat an  envoy  by  way  of  reprisal. 
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immunity,  and  the  discussion,  therefore,  of  that  immunity  involves 
a  reference  to  the  act  of  the  receiving  state,  both  of  which,  therefore, 
will  be  discussed  together  under  the  several  following  headings:* 
(A)  The  protection  of  the  interest  of  the  receiving  state  by  direct 
action  against  the  envoy  when  his  act  damages  that  interest.  (B)  Pro- 
tection of  the  interest  of  the  sending  state  by  mtmidpal  action 
against  individual  members  of  the  receiving  state  who  damage  the 
interest  of  the  envoy.  (C)  Protection  of  the  interests  of  a  member  of 
the  receiving  state  when  such  interests  have  been  damaged  by  acts 
of  the  envoy.  (D)  Application  of  the  general  mtmidpal  law  of  the 
receiving  state  to  the  envoy  apart  from  any  question  of  redress. 
There  is  a  distinction  to  be  drawn  between  acts  of  the  envoy  damaging 
the  interests  of  the  receiving  state,  which  are  in  effect  acts  of  the 
sending  state,  and  therefore  the  subject  of  direct  state  action  against 
which  the  immunity  of  the  envoy  is  weakest,  and  acts  of  the  envoy 
damaging  interests  of  a  member  of  the  receiving  state.  In  the 
latter  case  the  damage  to  the  individual  interest  oi  a  member  of 
the  receiving  state  is  lost  sight  of  in  the  larger  and  more  important 
question  of  protection  of  the  interest  of  the  sending  state  in  its  envoy 

Envoy  Damaging  Interest  op  Receiving  State. 

§174.  Instances  of  the  envoy  damaging  the  interest  of  the  receiv- 
ing state  are  of  less  frequent  occurrence  in  modem  times.  In  the 
medieval  period  and  dttring  the  time  of  the  existence  of  personal 
autocratic  governments  in  Europe,  envoys  were  frequently  used  as 
agents  to  plot  against  the  safety  of  the  throne  and  the  life  of  the  head 
of  the  state,  and  their  general  acts  partook  of  the  roughness  of  the 
times  and  the  constant  action  of  the  potentates  of  Europe  in  inter- 
fering with  each  other's  domestic  affairs.  Any  such  action  of  the 
envoy  may  be  conclusively  regarded  as  being  directed  by  his  own 
state,  and  therefore  an  act  of  the  sending  state,  and  to  be  resented 
accordingly.  An  active  hostile  element  such  as  this  within  the 
borders  of  the  state  calls  for  prompt  and  vigorous  action,  and  envoys 
so  offending  were  frequently  roughly  handled  even  after  their  immu- 
nity had  become  firmly  established.  The  question  was  debated 
among  the  writers  whether  it  was  allowable  in  such  case  to  imprison 
an  envoy  or  even  put  him  to  death.^'  In  most  of  the  cases  whidi 
occurred  the  life  of  the  envoy  was  spared,  and  he  was  merely  impris- 
oned and  sent  out  of  the  country,  and  there  was  strong  support  of 

I'Grotius,  Belli,  ac.  Pads  (1625),  4  Moore,  Dig.  of  Int.  L.,  (1906)  633; 
Whewdl's  Trans.  II.  XVIII.  IV.  6,  7;      2  Phillimore,  Int.  L.,  3  ed.  (1879-lg8S) 
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the  view  that  in  urgent  cases  the  envoy  may  be  put  to  death  or 
confined  to  his  house. 

The  manners  and  conduct  of  envoys  have  greatly  improved  in 
modem  times.  Interference  by  a  government  in  the  domestic 
political  affairs  of  another  with  hostile  intent  or  with  desire  to  over- 
throw the  government  is  of  less  frequent  occurrence.  The  modem 
limited  monarchy  or  democracy  makes  the  assassination  of  the  head 
of  a  state  of  very  little  use  as  a  factor  in  international  state  action. 
Consequently  we  find  that  the  occasion  in  modem  times  for  violence 
against  the  person  of  the  envoy  is  rare.  The  instances  of  misconduct 
have  been  generally  confined  to  minor  acts  of  discourtesy,  interference 
in  domestic  politics,  violations  of  neutrality.  The  remedy  of  the 
receiving  state  in  such  a  case  is  to  summarily  dismiss  the  envoy  by 
handing  him  his  passports  or  by  requesting  the  sending  state  to 
recall  him.  Either  remedy  is  appropriate  and  there  seem^  to  be  no 
distinction  in  practice  between  them.  It  might  be  suggested  that  the 
remedy  of  direct  dismissal  is  more  drastic  than  the  request  for  recall 
and  appropriate,  therefore,  to  graver  offences.  It  seems  to  lie 
entirely  in  the  discretion  of  the  receiving  state  which  remedy  will  be 
applied.  The  receiving  state  is  obviously  the  judge  of  whether  the 
conduct  of  the  envoy  is  objectionable.  It  seems  to  be  the  general 
practice  in  dismissing  an  envoy  or  demanding  his  Tecall  to  specify 
the  conduct  of  the  envoy  impelling  the  action.  There  may  be  a 
difference  of  opinion  between  the  receiving  and  sending  states  as  to 
whether  the  conduct  of  the  envoy  is  sufficient  to  justify  the  action  of 
the  receiving  state.  The  sending  state  may  take  offense  and  employ 
such  international  means  of  redress  as  may  be  appropriate  to  the 
occasion.  Few  cases  in  fact  have  arisen  in  the  modem  world  where 
the  question  has  gone  beyond  mere  protest  and  discussion  between 
the  states  concerned.  The  force  of  modem  public  opinion  is  such 
that  a  civilized  state  will  hesitate  before  making  itself  ridiculous  by 
dismissing  an  envoy  upon  frivolous  and  childish  pretext.  If  the 
dismissal  relates  solely  to  the  conduct  of  the  envoy,  the  sending 
state  can  take  no  offence.  If,  however,  it  is  put  in  such  a  way  as 
to  imply  a  reflection  upon  the  sending  state,  then  the  latter  may 
object  to  the  insult,  if  any,  to  his  dignity,  honor  and  independence. 
Some  of  the  cases  which  have  occurred  are  enumerated  in  the  note.^^ 

161,  205-208;   Vattel,  (1758)  Chitty's  301;    Zouche,  L.  of  Nations  (1650), 

Trans.  Book  IV.  H94-102;    2  Ward,  Carnegie  ed.,  Part  I.  V.  3. 

Hist.,  (Dublin,  1795)  328,  330  et  seq;  **  Pope   Julius    II.    imprisoned    the 

Wheaton,  Elements,  Dana's  ed.  (1866)  ambassador  of  the  Duke  of  Savoy  and 
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caused  him  to  be  put  to  the  question  as 
a  spy.  Pope  Paul  IV.  imprisoned 
Gardlasso  de  la  Vega,  the  Spanish 
ambassador,  for  conspiring  against  his 
government;  and  replied  to  the  re- 
monstrance of  the  Duke  of  Alva  that 
if  the  ambassador  had  not  exceeded 
his  functions,  he  would  not  have  been 
molested;  1  Wildman,  Int.  L.,  (1849) 
106.  1563— Queen  Elizabeth  requested 
Philip  II.  of  Spain  to  recall ^he  Spanish 
ambassador  who  was  implicated  in 
dangerous  cabals  against  her  govern- 
ment. The  Spanish  king  refused,  as  he 
said  monarchs  were  not  obliged  to 
recall  their  ministers  for  not  conforming 
to  the  humour  or  interests  of  those  with 
whom  th^  were  sent  to  negotiate. 
Thereupon,  the  Queen  set  a  guard  over 
the  ambassador  and  caused  him  to  be 
examined  before  the  Privy  Coimcil;  1 
Wildman,  Int.  L.,  (1849)  110.  1567— 
Leslie,  Bishop  of  Ross,  Ambassador 
from  Mary,  Queen  of  Scots,  to  Eliza- 
beth, was  detected  in  an  attempt  to 
raise  a  serious  conspiracy  in  favor  of 
Mary  against  Elizabeth,  and  he  was 
detained  in  person  and  banished  from 
the  coimtry  in  1573.  For  a  discussion 
of  this  case  see  1  Halleck,  Int.  L.,  4  ed. 
(190S)  373;  2  Ward,  Hist.,  (Dublin 
1795)  292.  The  Spanish  ambassador 
in  Paris  being  implicated  in  a  plot 
against  Cardinal  Richelieu,  for  which 
several  persons  were  executed,  was  only 
required  to  return  to  Spain  without 
delay;  1  Wildman.  Int.  L..  (1849)  109. 
1584 — The  Spanish  Ambassador  Men- 
doza  in  England  plotted  to  depose 
Queen  Elizabeth,  and  after  some  dis- 
cussion as  to  how  he  should  be  pun- 
ished, he  was  ordered  to  leave  the 
country;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  373;  Woolsey,  Int.  L.,  6  ed. 
(1897)  145.  1586— L'Aubespine,  the 
French  Ambassador,  was  concerned  in 
a  plot  against  Elizabeth.  It  was  pro- 
posed to  take  off  the  Queen  by  poison, 
or  to  blow  her  up  by  firing  twenty 


pounds  weight  of  gunpowder  under  her 
bed.  The  plot  was  revealed,  the 
Ambassador  was  sent  for,  but  said  he 
would  not  hear  any  accusation  to  the 
prejudice  of  the  privileges  of  ambassa- 
dors, and  it  appears  that  no  fiirther 
proceedings  were  taken  against  him; 
2  PhiUimore,  Int.  L.,  3  ed.  (1879-1888) 
206,  207;  2  Ward.  Hist.,  (Dublin.  1795) 
314.  In  the  reign  of  James  I.  Spanish 
Ambassadors  Inoyosa  and  Colonna 
were  complained  of  to  the  King  of 
Spain  for  a  libel  on  the  Prince  of  Wales 
and  Duke  of  Buckingham,  but  allowed 
to  depart  without  trial;  1  Halleck,  Int. 
L.,  4  ed.  (1908)  374;  2  PhiUimore,  Int. 
L.,  3  ed.  (1879-1888)  208;  2  Ward. 
Hist.,  (Dublin,  1795)  317;  Woolsey. 
Int.  L.,  6  ed.  (1897)  145.  1618— The 
Spanish  Ambassador  to  Venice  was 
implicated  in  a  conspiracy  to  set  fire  to 
the  town  and  admit  Spanish  troops 
during  the  confusion,  and  his  recall 
was  demanded;  Walker,  Man.  Int.  L. 
(1895)  72;  I  Wildman,  Int.  L.,  (1849) 
1 10;  2  Ward,  Hist..  (Dublin.  1795)  316. 
1654 — DeBass,  French  Minister,  was 
ordered  to  depart  England  in  twenty- 
four  hours  on  charge  of  conspiracy 
against  the  life  of  Cromwell.  The 
minister  said  that  he  would  communi- 
cate with  Cromwell  personally  and 
prove  his  innocence,  but  would  not  sub- 
mit to  interrogatories  before  a  court; 

1  Halleck,  Int.  L.,  4  ed.  (1908)  374; 

2  PhiUimore,  Int.  L..  3  ed.  (1879-1888) 
209;  1  Oppenheim.  Int.  L..  2  ed.  (1912) 
459;  2  Ward,  Hist.,  (Dublin,  1795)  319. 
The  Spanish  Ambassador  to  France 
engaged  in  a  plot  against  the  throne. 
The  plot  was  disclosed,  but  though  the 
crime  of  the  Ambassador  was  manifest, 
the  King  would  not  suffer  him  to  be 
punished;  2  Ward.  Hist..  (Dublin. 
1795)  315-316.  "In  1666.  a  hunting 
party  being  made  at  the  Court  of 
Vienna,  a  gentleman  in  the  suite  of  the 
Spanish  Ambassador  endeavored  to 
press  into  a  place  reserved  ior  the 
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nobility,  and  was  stopped  by  the  Count 
de  Kevenhuller,  who  being  treated  with 
impertinence,  gave  him  several  strokes 
with  a  cane.  The  affront  produced  a 
serious  affray  some  days  afterwards, 
the  Ambassador's  train  in  revenge 
setting  upon  the  Coimt  in  his  coach, 
firing  into  it  with  pistols,  and  piercing 
it  with  swords,  by  which  the  coachman 
was  wounded,  and  the  Count  scarce 
able  to  save  himself.  The  guard  arriv- 
ing, the  Spaniards  retreated  to  the 
Hotel  de  Ville,  where  they  defended 
themselves  till  two  were  di.sahled,  and 
then  yielded.  The  Ambassador  flew  to 
support  his  domestics,  and  endeavored 
to  force  the  Hotel  de  Ville  where  they 
were  imprisoned,  but  failing,  went  to 
Court  to  demand  reparation,  which  he 
did  in  such  insulting  terms,  that  he  was 
himself  put  into  confinement.  In  the 
end,  instead  of  the  punishment  of  the 
Spaniards,  who  had  been  guilty  of  the 
greatest  outrage,  a  compromise  was 
made.  The  Ambassador  made  excuses 
for  his  own  passion  towards  the  Em- 
peror, for  which  he  and  his  domestics 
were  released,  and  the  Count  de 
Kevenhuller  declared  upon  his  honour 
that  he  did  not  know  that  the  person 
whom  he  originally  struck  had  belonged 
to  the  Embassy;"  2  Ward,  Hist., 
(Dublin,  1795)  318.  (1677)  CSiarles  II. 
ordered  the  Spanish  Ambassador  to 
quit  the  kingdom  in  twenty  days 
because  implicated  in  dangerous  cabals 
against  the  government;  1  Wildman, 
Int.  L.,  (1849)  110.  1717— Swedish 
Ambassador  Gyllenburg  in  London, 
who  was  an  accomplice  in  a  plot  against 
George  I.  was  arrested,  his  papers 
seized,  his  private  cabinet  broken  into 
for  the  purpo.se.  Instead  of  being 
immediately  sent  out  of  the  country,  he 
was  detained  for  a  while.  Protests  were 
made  by  other  ambassadors  in  London 
but  afterwards  withdrawn.  Act  justi- 
fied by  Great  Britain  as  necessary  for 
the  peace  of  the  country;    Hall,  Int. 


Law,  6  ed.  (1909)  171;  1  Halleck,  Int. 
L.,  4  cd.  (1908)  374;  Lawrence,  Int. 
Law,  5  ed.  (1913)  311;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  459;  2  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  210;  2  Ward 
Hist.,  (Dublin,  1795)  329;  Woolsey, 
Int.  L.,  6  ed.  (1897)  146.  1718— The 
Spanish  Ambassador,  Prince  Cella- 
mare,  in  France,  was  placed  in  custody 
because  he  organized  a  conspiracy 
against  the  French  Government,  and 
retained  in  custody  until  news  came  of 
the  safe  arrival  in  France  of  the  French 
ambassador  at  Madrid.  War  was 
declared  between  the  two  countries  the 
following  year;  Hall,  Int.  I^aw,  6  ed. 
(1909)  171;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  374;  Lawrence,  Int.  Law,  5  ed. 
(1913)  31^^  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  459;  2  Phillimore,  Int.  L..  3  ed. 
(1879-1888)  213.  1734— The  Marquis 
de  Monti,  the  French  envoy  in  Poland, 
who  took  an  active  part  in  the  war 
between  Poland  and  Russia,  was  made 
a  prisoner  of  war  by  the  latter  and  not 
released  till  1736,  although  France  pro- 
tested; I  Oppenheim,  Int.  L.,  2  ed. 
(1912)  472.  1746— The  French  King 
persuaded  the  Dutch  Ambassador  to 
write  to  the  English  Secretary  of  State 
for  Foreign  Affairs  interceding  for  the 
life  of  the  Pretender,  which  was  re- 
sented by  England,  and  the  English 
Ambassador  in  Holland  obtained  a 
letter  of  reproof  from  the  Dutch  Gov- 
ernment to  their  minister  in  France  in 
consequence  of  which  he  apologized  to 
the  English  minister;  2  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  211.  1793, 
August  16 — United  States  requested 
the  recall  of  Edmond  C.  Jenet,  French 
Minister  to  the  United  States,  as  he 
had  fitted  out  privateers,  violating  the 
neutrality  of  the  United  States  in 
several  ways,  and  had  spoken  contemp- 
tuously of  the  government;  5  Moore, 
Dig.  of  Int.  L.,  1906)  591.  1793— 
The  French  Government  requested  the 
recall  of  Gouvemeur  Morris,  Minister 
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from  the  United  States  to  France,  on 
grounds  which  were  not  dear;  5 
Moore,  Dig.  of  Int.  L.,  (1906)  591. 
1804 — The  Spanish  Government  re- 
quested the  recall  of  C.  Pinckney, 
Minister  from  the  United  States  to 
Spain,  because  of  the  threatening  tone 
which  he  assumed  in  a  letter  to  the 
Spanish  Minister  of  State;  4  Moore 
Dig.  of  Int.  L.,  (1906)  490.  1805— 
United  States  requested  the  Spanish 
Government  to  recall  Marquis  of  Casa 
Yrujo,  Minister  from  Spain  to  the 
United  States.  It  appeared  that  he 
had  denounced  an  act  of  congress, 
attempting  to  bribe  a  newspaper  to 
oppose  the  Govemmtot  of  the  United 
States  in  actions  contrary  to  the 
interests  of  Spain.  The  Sp^pish  Gov- 
ernment gave  him  permission  to  return 
to  Spain,  but  he  failed  to  go,  and 
returned  to  Washington  in  1806.  He 
was  there  officially  informed  that  his 
presence  was  dissatisfactory  to  the 
President.  He  then  notified  the 
United  States  Government  that  he 
intended  to  remain  in  Washington  as 
long  as  it  might  suit  the  interest  of  the 
King  and  his  own  personal  convenience. 
He  remained  for  some  time  afterwards 
and  does  not  appear  to  have  b«en 
forcibly  removed;  Hall,  Int.  Law,  6 
ed.  (1909)  299.  4  Moore,  Dig.  of 
Int.  L.,  ( 1906)  508.  1809— The  British 
Minister,  P.  J.  Jackson,  made  gross  and 
insulting  insinuations  against  the  United 
States  Government  in  official  communi- 
cations, whereupon  the  United  States 
Government  notified  him  that  no 
further  communications  would  be 
received  from  him,  whereupon  Jackson 
withdrew  from  Washington  and  estab- 
lished his  residence  in  New  York.  The 
United  States  then  requested  the  recall 
of  Jackson,  and  the  British  Govern- 
ment replied  that  the  recall  should  have 
been  made  before  the  notification  to 
Jackson,  but  nevertheless  directed  the 
return  of  Jackson  to  England;    Hall, 


Int.  Law,  6  ed.  (1909)  299;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  512.  1829— 
Mexico  requested  the  recall  of  Poinsett, 
Minister  from  the  United  States  to 
Mexico;  4  Moore,  Dig.  of  Int.  L., 
(1906)  491.  1846— Peru  requested  the 
recall  of  Jewett,  charge*  d'affaires  of 
the  United  States  in  Peru;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  492.  1847— 
Brazilian  Government  requested  the 
recall  of  Wise,  Minister  from  the 
United  States  to  Brazil,  on  the  ground 
of  his  failure  to  appear  at  several  court 
fetes,  but  it  appears  that  he  endeavored 
to  release  certain  Americans  who  had 
been  imprisoned  by  the  Brazilian 
authorities,  and  that  he  omitted  to 
attend  because  of  failure  of  the  Brazilian 
Government  to  release  the  prisoners. 
It  is  not  clear  whether  the  United 
States  acceded  or  not;  4  Moore,  Dig. 
of  Int.  L.,  (1906)  495;  1848— British 
Minister  at  Madrid  warned  the  Spanish 
Government,  in  consequence  of  instruc- 
tions from  home,  of  what  Great  Britain 
conceived  to  be  the  danger  of  a  course 
the  government  was  taking.  The  warn- 
ing was  resented,  and  the  Spanish 
Government  sent  the  minister  his  pass- 
ports,' with  the  intimation  that  he  must 
quit  Madrid  within  forty-eight  hours. 
The  reason  assigned  for  his  dismissal 
was  that  he  had  mixed  himself  up  with 
a  party  opposed  to  the  existing  order 
of  things,  and  that  he  was  guilty  of 
complicity  and  actual  revolt.  The 
British  Government  responded  by  dis- 
missing the  Spanish  Minister  in  Lon- 
don. There  is  some  difference  of 
opinion  as  to  what  the  Minister  actu- 
ally did;  Hall,  Int.  Law,  6  ed.  (1909) 
300.  1849— The  United  States  com- 
plained of  the  tone  of  certain  cor- 
respondence by  M.  Poussin,  Minister 
from  France  to  the  United  States. 
The  United  States  Government  sent 
•the  correspondence  to  France  for  the 
consideration  of  the  French  Govern- 
ment.     That    Government    did    not 


INTBRCOURSB  BETWBEN  STATBS 


227 


1174 


Receiving  State 


oonsider    that    there    were    sufficient 
grounds  for  the  recall  of  the  Minister, 
whereupon  the  United  States  Govern- 
ment notified  him  that  it  would  hold  no 
further  oommimication  with  him  as 
Minister  to  Prance  but  would  furnish 
every  possible  facility  for  him  to  leave 
the  United  States;   4  Moore,  Dig.  of 
Int.    L.,    (1906)    530.      1852— United 
States   requested   the   recall   of   Mr. 
Marcoleta,  Minister  from  Nicaragua 
to  the  United  States.    The  Nicaraguan 
Government  declined  to  comply  and 
asked  for  the  reasons,  whereupon  the 
United  States  renewed  the  request,  and 
it  appeared  that  Mr.  Marcoleta  had 
been  guilty  of  a  breach  of  diplomatic 
confidence.      United    States   Govern- 
ment refused  to  communicate  with  this 
minister  for  some  time,  and  then,  under 
a  subsequent  President,  he  presented 
new  credentials  and  continued  to  act 
as  Minister;  4  Moore,  Dig.  of  Int.  L., 
(1906)  497.    "In  1856 Secretary  Marcy 
axmounced  to  the  British  Minister,  Mr. 
Crampton,  the  determination  of  the 
President  to  discontinue  further  inter- 
course with  him  on  the  ground  that  he 
had  continued  to  violate  the  Neutrality 
Laws  of  the  United  States  by  participa- 
tion in  the  recruiting  of  troops  for  the 
Crimean  War  after  he  had  been  admon- 
ished not  to  do  so.    His  recall  had  been 
refused   by  the   British   Government 
which  placed  a  different  construction 
upon  our  Neutrality  Laws  than  main- 
tained by  the  United  States;"  Hershey, 
Int.  L.,  (1912)  284,  n;  4  Moore,  Dig.  of 
Int.  L.,  (1906)  533-535.    1863— United 
States  requested  the  Salvadorian  Gov- 
ernment to  recall  Henry  Segur,  Min- 
ister  from   Salvador   to   the   United 
States,  which  was  complied  with.    The 
grounds  were  not  stated  but  related  to 
certain  alleged  attempts  on  his  part  to 
violate   the   neutrality    laws    of   the 
United    States.      Subsequent    to    his 
recall  he  was  arrested  in  New  York  on 
the  charge  of  fitting  out  an  expedition 


in  violation  of  the  neutrality  of  the 
United  States;   4  Moore,  Dig.  of  Int. 
L.,  (I906j  500.     1868— United  States 
requested  the  Minister  from  Prussia  to 
bring  the  attention  of  his  government 
to  the  fact  that  two  persons  connected 
with  the  Prussian  Legation  had  been 
guilty  of  a  violation  of  mtmicipal  law 
in  fighting  a  duel;    4  Moore,  Dig.  of 
Int.    L.,    (1906)    634.      1871— United 
States   requested   the   recall   of    Mr. 
Catacazy,    Russian    Minister   to   the 
United  States.    The  Russian  Govern- 
ment requested  a   postponement  on 
account  of  the  impending  visit  of  a 
Russian  Grand  Duke,  to  which  the 
United  States  assented,  and  the  Russian 
Government  recalled  him  subsequent 
to  or  at  the  time  of  the  visit.     The 
ground  of  recall  was  that  he  had  been 
abusive  of  the  President  and  person- 
ally unacceptable;  Hall,  Int.  Law,  6  ed. 
(1909)  299;   4  Moore,  Dig.  of  Int.  L., 
(1906)  501.    1888— The  United  »States 
wrote  to  Lord  Sackville,  British  Min- 
ister to  the  United  States,  informing 
him  that  the  United  States  Govern- 
ment was  not  willing  for  him  longer  to 
hold  his  present  official  position  in  the 
United  States,  and  that  accordingly  the 
British  Government  would  be  informed 
of  the  determination,  and  stating  that 
he  would  be  furnished  with  the  usual 
facilities  for  leaving  the  country.    The 
grounds  for  this  were  that  the  Minister 
had  answered  a  letter  purporting  to 
come  from  an  unnaturalized  Anglo- 
American  residing  in  California,  asking 
his  advice  as  to  whom  to  vote  for  in  the 
then  pending  election.    Lord  Sackville 
answered,  giving  his  advice,  which  later 
was  published  by  the  press.     It  had 
been  intimated  that  the  United  States 
Government  was  actuated  by  political 
motives  in  demanding  his  recall,  and 
that  there  was  really  no  ground  what- 
ever for  such  action;  Hall,  Int.  Law,  6 
ed.*  (1909)   300n«;    Hershey,   Int.  L., 
(1912)  284;   4  Moore,  Dig.  of  Int.  L., 
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§175.  The  papers  of  an  ambassador,  including  diplomatic  dis- 
patches, are  usually  regarded  as  inviolable.  This  inviolability  is 
necessary  in  order  that  he  may  properly  communicate  with  his  home 
government.  In  some  cases  independent  states  have  seized  the 
papers  of  an  envoy  where  the  latter  has  been  engaged  in  plots  against 
the  welfare  and  safety  of  the  state.  Such  an  act  seems  to  be  justified 
as  the  ambassador  by  his  acts  forfeited  his  immunity  which  can 
only  obtain  while  he  confines  himself  strictly  within  the  scope  of 


( 1 906)  536.  1 895— For  the  case  of  the 
objectionable  behavior  of  the  Papal 
Nimcio  Agliardi  at  Vienna,  see  1 
Halleck.  Int.  L..  4  ed.  (1908)  473n«. 
1 895 — United  States  Minister  requested 
the  recall  of  Mr.  Thurston,  Hawaiian 
Minister  to  the  United  States,  on  the 
ground  that  he  had  furnished  inter- 
views to  the  newspapers  and  made 
public  diplomatic  matters;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  503.  1895— 
Venezuelan  Government  sent  passports 
to  Belgian  and  French  ministers  on  the 
ground  that  they  had  joined  in  signing 
a  protocol  which  the  Venezuelan  Gov- 
ernment deemed  insulting.  1898 — 
United  States  requested  the  recall  of 
Senor  Dupuy  de  Lome,  Spanish  Min- 
ister to  the  United  States,  because  of 
disrespectful  comments  in  a  letter  to 
Cuba  upon  United  States  statesmen 
and  the  government.  The  minister 
resigned,  however,  before  the  Spanish 
Government  had  an  opportunity  to 
act;  4  Moore,  Dig.  of  Int.  L.,  (1906) 
507.  1915,  Sept.  18th— Recall  of 
Constantine  Dumba,  Austro-Hungarian 
Minister  at  Washington  requested  of 
Austria-Hungary  by  United  States 
Government  because  (1)  he  had  con- 
spired to  cripple  legitimate  industries 
of  the  United  States  (instigating  strikes 
in  American  munition  plants),  violating 
diplomatic  privilege  by  employing  an 
American  citizen,  protected  by  an 
American  passport,  as  a  secret  bearer 
of  dispatches  through  the  line  of  the 


enemy  to  Aastria-Hungary;  10  Ameri- 
can J.  Int.  L.,  Supp.  Special,  361. 
1915,  Dec.  4th— Recall  of  the  military 
and  naval  attaches  of  the  German 
embassy  at  Washington  requested  in 
note  to  German  Ambassador  by 
United  States  Government  because  of 
the  connection  of  the  attaches  with  the 
illegal  and  questionable  acts  of  certain 
persons  within  the  United  States; 
Amer.  J.  Int.  Law,  Special  Num- 
ber, Vol.  10,  363-366.  1917— Count 
Luxburg,  Minister  of  Germany  to 
Argentine  Republic,  was  handed  his 
passports  by  the  latter  government 
because  of  his  sending  unneutral  dis- 
patches to  his  home  government  through 
the  Swedish  Minister,  a  neutral  coun- 
try, in  the  war  in  which  Germany  was 
a  belligerent.  The  note  of  dismissal 
was  as  follows:  "Mr.  Minister:  You 
having  ceased  to  be  persona  grata  to 
the  Argentine  Government,  that  Gov- 
ernment has  decided  to  deliver  to  you 
your  passports,  which  I  transmit  here- 
with, by  order  of  his  Excellency,  the 
President  of  the  nation.  The  introducer 
of  embassies  has  instructions  to  assist 
you  in  your  immediate  departure  from 
the  territory  of  the  Republic.  God 
keep  you.  H.  Pueyrredon.  To  Count 
Carl  von  Luxburg,  Envoy  Extraor- 
dinary and  Minister  Plenipotentiary  of 
the  German  Empire."  The  passport 
issued  to  Count  Von  Luxburg  reads: 
"Considering  that  his  Excellency, 
Count    Karl    von    Luxburg,    Envoy 
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his  diplomatic  functions.  A  state  seizing  papers  must  therefore  be 
able  to  justify  the  seizure  by  showing  the  character  of  the  documents, 
and  if  it  fails,  the  sending  state  will  enter  strong  protest."  When 
an  envoy  dies  his  papers  remain  in  the  custody  of  the  secretary  or 
charg^  d  'affaires  of  the  embassy,  and  the  claim  made  by  the  receiving 
state  to  interfere  in  such  case  and  take  charge  of  the  papers  seems 
to  have  been  abandoned  in  face  of  general  opposition." 


of  Ambassador  from  Process  of  Municipal  Court 


General,  Civil  and  Criminal. 


§176.  The  ambassador  in  his  capacity  as  individual  is  liable  as 
any  other  individual  is  in  the  case  where  he  has  damaged  an  interest 
in  the  jurisdiction  or  violated  any  law  entailing  such  remedial  process. 
The  superior  interest  of  the  sending  state  in  him,  however,  precludes 
any  such  mtmicipal  action.  Since  the  sending  state  is  above  the 
political  power  of  the  receiving  state,  it  is  obviously  inconsistent 
with  the  dignity  and  honor  and  independent  status  of  such  state 
as  an  independent  political  body  to  have  its  personal  representative 
arrested  and  brought  into  court  or  subject  to  any  judicial  process. 
No  such  process  could  issue  against  the  independent  state  itself  and 
therefore  it  should  not  issue  against  its  personal  representative."* 


Extraordinary  and  Minister  Plenipo- 
tentiary of  the  Genrian  Empire,  is 
leaving  the  Argentine  Republic,  *the 
authorities  of  the  Republic  are  hereby 
requested  to  protect  him  in  his  passage 
to  the  frontier.  Given  at  Buenos  Aires, 
September  12,  1917.  Valid  to  the 
frontier.  Pueyrredon,  Minister  of 
Foreign  Affairs  -and  Worship. "  1917, 
Feb.  3rd — German  Ambassador  to  the 
United  States  dismissed  by  letter 
directed  to  him. 

"The  States  General  of  Holland 
decided  while  the  President  Jeannin 
resided  with  them  as  ambassador  from 
Prance,  that  to  open  the  letters  of  a 
public  minister  is  a  breach  of  the  law 
of  nations.  Rome  seized  the  letters 
which  a  treasonable  junto  had  com^ 
mitted  to  the  hands  of  Tarquin's  ambas- 


sador; I  Halleck,  Int.  L.,  4  ed.  (1908) 
355. 

'*  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  V.  V.  5,  points 
out  the  discussion  which  formerly  arose 
as  to  who  should  have  charge  of  sealing 
up  the  effects  of  a  deceased  minister, 
and  states  that  at  Vienna  the  court 
refused  formerly  to  leave  the  sealing  up 
of  the  effects  in  such  case  to  the  secre- 
tary of  the  embassy  or  a  foreign  minis- 
ter, but  was  obliged  to  give  way  to  this 
point  to  foreign  powers  when  the  latter 
began  to  retaliate. 

"•  Martens,  Book  V.  V.  5,  Sec.  3, 
says  a  minister  can  be  cited  before  no 
tribunal  except  that  of  the  sovereign 
who  sends  him,  except  in  the  following 
cases:  (1)  when  he  is  the  subject  of 
the  state  to  which  he  is  sent  or  in  the 
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Ftirthermore,  the  power  which  the  receiving  state  may  have  of 
confining  him  in  a  prison  or  bringing  him  into  court  on  a  proces; 
of  compelling  him  to  give  testimony  may  be  abused  in  a  manner 
to  interfere  with  the  discharge  of  his  duties  £S  an  en  oy  and  to 
extract  from  him  information  which  he  should  not  give.  Therefore 
in  the  case  of  process  issuing  out  of  a  court,  we  have  two  consider- 
ations, the  dignity  and  honor  of  the  state,  and  the  protection  of 
the  envdy  in  the  inviolability  of  his  papers  and  information. 
Although  cases  have  occurred  where  the  receiving  state  has  endeav- 
ored by  some  political  action  to  afford  redress  to  one  of  its  mem- 
bers whose  interest  has  been  damaged  by  an  envoy,  the  overwhelm- 
ing force  of  precedent^^  and  international  public  opinion  are  against 
such  practice. 


service  of  the  state  to  which  he  is  sent, 
(2)  when  he  has  voluntarily  acknow- 
ledged the  jurisdiction  of  the  state,  (3) 
when  as  plaintiff  he  is  bound  to  submit 
to  the  jurisdiction  to  which  the  defen- 
dant is  subject,  (4)  with  respect  to  pro- 
perty that  belongs  to  him  in  any  other 
quality  than  that  of  minister,  (5) 
although  exempt  from  suit  while  min- 
ister, yet  the  mission  once  terminated, 
if  he  attempts  to  quit  the  state  without 
paying  his  debts,  the  state  may  refuse 
to  allow  him  to  depart  or  at  least  carry 
away  his  property  and  may  even  seize 
on  this  latter.  There  are  instances  of 
this  right  having  been  exercised. 

''  The  States  General  appear  to  have 
during  the  17th  century  adopted  an 
attitude  of  asserting  the  cotut  had 
jurisdiction  over  ambassadors.  Thus, 
the  Portuguese  ambassador  was  ar- 
rested and  detained  in  prison  until  he 
compromised  with  his  creditors.  In 
1644  the  position  was  taken  that  the 
state  had  jurisdiction  over  the  Swedish 
ambassador  in  all  matters  not  concern- 
ing his  office,  to  any  extent  short  of 
subjecting  him  to  personal  constraint, 
or  depriving  him  of  the  means  of  sub- 
sistence, and  an  action  was  allowed 
against  the  Spanish  ambassador  on  a 
contract  for  the  lease  of  a  house.    In 


1651,    however,    the    States    General 
passed  laws  protecting  the  inviolability 
of  ambassadors;    1  Wildman,  Int.  L., 
(1849)  102.     1606— The  Imperial  Am- 
bassador at  Venice  was  guilty  of  coin- 
ing, of  murder,  and  of  an  attempt  to 
assassinate  his  wife.    The  Senate  com- 
plained to  the  Emperor  and  procured 
his  recall;    1  Wildman,  Int.  L.,  (1849) 
111.     1614— The  Duke  of  Savoy  sent 
an  envoy  to  the  governor  of  Dauphine 
to    demand    assistance    against    the 
Spaniards.     While  he  was  waiting  at 
Grenoble  for  the  King's  answer,  he  was 
imprisoned  for  murder.    On  demand  of 
the  executive  he  was  released  from 
imprisonment;     1   Wildman,   Int.   L., 
(1849)  111.    "  In  1646,  the  Ambassador 
at  Constantinople  was  summoned  by 
the  merchants  before  the  Divan  to 
answer  some  complaints.     The  Am- 
bassador, representing  his  privilege,  the 
Grand  Vizir  said,  'he  was  aware  that  it 
was  a  thing  unheard  of  to  summon  an 
ambassador  before  the  Divan,  which 
would  destroy  the  rights  of  Ambassa- 
dors and  the  Law  of  Nations.'    It  is 
true,  he  was  afterwards  arrested  and 
sent  home,  but  that  being  solely  owing 
to  the  revolution  in  England,  and  the 
arrival  of  a  new  Minister,  has  nothing 
to  do  with  the  point;"  2  Ward,  Hist., 
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(Dublin.  1795)  320.  1657— The  Min- 
ister  of  the  Elector  of  Brandeburgh  was 
arrested  in  London  for  debt,  but  was 
immediately  discharged,  and  all  who 
were  concerned  in  arresting  him  com- 
mitted to  prison;  1  Wildman,  Int.  L., 
(1849)  101.  In  1651,  the  Danish 
Ambassador  having  been  dismissed,  his 
creditors  applied  for  an  order  of  arrest, 
which,  however,  was  refused.  In  1679, 
the  furniture  and  effects  of  the  Danish 
ambassador  were  seized.  A  decree  was 
subsequently  passed  by  the  States 
General  exempting  foreign  ministers 
and  their  attendants  and  goods  from 
arrest  or  execution  for  a  debt;  I  Wild- 
man,  Int.  L.,  (1849)  101.  1653— Sa,  a 
brother  of  the  Portuguese  Ambassador 
and  one  of  his  train,  quarreled  with 
one  Genard  and  wotmded  him.  The 
next  night,  Sa,  with  other  Portuguese, 
came  to  the  same  place  and  killed  one 
person  and  wounded  many.  Common- 
wealth required  the  ambassador  to 
give  up  Sa,  which  was  done,  and  he  was 
tried,  found  guilty  and  suffered  death; 
1  Wndman,  Int.  L.,  (1849)  108; 
Woolsey,  Int.  L.,  6  ed.  (1897)  146. 
Marveille,  the  French  minister  at 
Milan,  was  executed  for  murder,  and 
an  ambassador  in  Portugal  and  the 
Venetian  ambassador  at  Milan  were  put 
to  death  for  adultery;  1  Wildman,  Int. 
L.,  (1849)  107.  1668— Portuguese 
resident  at  the  Hague  was  arrested  and 
imprisoned  for  debt;  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §1 10.  In  the 
time  of  Louis  XIV.  some  horses  of  the 
Venetian  ambassador,  in  the  care  of 
servants  wearing  his  livery,  were  seized 
for  his  debts,  the  action  being  allowed 
on  the  grotmd  that  the  ambassador  had 
taken  leave  of  the  court  and  his  suc- 
cessor had  arrived.  The  King,  on 
complaint  of  the  ambassador,  ordered 
all  persons  concerned  in  the  seizure 
imprisoned  and  the  municipal  authori- 
ties rebuked;  1  Wildman,  Int.  L., 
(1849)97.    1708 — Russian  ambassador 


arrested  for  debt  in  London.  He  gave 
bail  and  complained  to  Queen  Anne, 
whereupon  the  persons  concerned  in 
the  arrest  were  prosecuted;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  61.  1772— The 
French  Government  refused  the  pass- 
ports to  Baron  de  Wrech,  the  envoy  of 
the  Landgrave  of  Hesse-Cassel  at  Paris, 
for  not  having  paid  his  debts.  All  the 
other  envoys  in  Paris  complained  of 
this  act  of  the  French  Government  as 
a  violation  of  international  law;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  392; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  465. 
Cited  by  Hall,  175,  as  a  means  of  com- 
pelling the  envoy  to  pay  his  debts,  less 
offensive  than  by  a  suit  in  a  local  coiut. 
He  does  not  mention  the  protest  of 
envoys,  although  (on  p.  172n*)  he 
criticizes  De  Martens  for  failure  to 
note  in  a  certain  case  that  the  complaints 
were  withdrawn.  For  further  discus- 
sion see  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  230,  231,  who  says  that 
he.  Landgrave,  was  compelled  to  make 
arrangements  with  the  creditors  of  the 
baron  before  the  latter  could  obtain 
his  passports,  and  criticizes  it  as  a 
violation  of  international  law.  1828 — 
An  individual  in  Philadelphia  had  the 
Secretary  of  the  Spanish  Legation 
arrested  upon  a  warrant.  Procedure 
instituted  against  the  party  who  swore 
out  the  warrant,  who  was  acquitted  at 
the  trial.  It  appeared  that  he  was 
ignorant  at  the  time  he  swore  out  the 
warrant  of  the  public  character  of  the 
Secretary  of  the  Legation,  and  that 
the  warrant  was  not  actually  executed; 
4  Moore,  Dig.  of  Int.  L.,  (1906)  633. 
As  to  the  controversy  between  Mr. 
Jay,  American  Minister  at  Vienna  in 
1873,  with  his  landlord,  see  4  Moore, 
Dig.  of  Int.  L.,  (1906)  635.  It  appeared 
that  the  proceedings  were  disposed  of 
satisfactorily  to  the  minister.  For  a 
review  of  the  controversy  between  the 
United  States  and  the  Prussian  Gov- 
ernment over  the  right  of  the  landlord 
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§177.  The  appearance  of  an  envoy  in  a  mtinidpal  court  as  a 
witness  is  liable  to  compromise  the  dignity  of  his  state,  as  he  becomes 
subject  to  cross-examination,  which,  as  it  involves  a  test  of  credi- 
bility, might  be  construed  as  a  reflection  on  his  personal  veracity. 
If  the  appearance  is  compulsory  tmder  a  subpoena,  there  is  a  still 


in  Berlin  to  detain  goods  of  the  United 
States  Minister  found  on  the  premises, 
as  security  for  damages  due  by  lessees 
during  the  term,  see  1  Halleck,  Int.  L., 
4  ed.  (1908)  366;  4  Moore,  Dig.  of  Int. 
L.,  (1906)  646,  648;  Wheaton.  Elem- 
ents, Dana's  ed.  (1866)  307  et  seq. 
The  controversy  was  terminated  as 
between  the  parties,  the  proprietor  of 
the  house  restoring  the  effects  which 
had  been  detained  on  the  payment  of 
compensation  for  the  damage  done 
the  premises,  1878 — ^A  justice  of  the 
peace  in  the  State  of  New  York 
issued  a  summons  in  debt  at  the  suit 
of  an  American  citizen  against  the 
Spanish  minister  in  the  United  States. 
The  minister  admitted  service  and 
returned  the  summons  to  the  justice, 
calling  his  attention  to  the  Unite  i 
States  statutes  conferring  immunity 
upon  foreign  envoys.  The  justice 
endorsed  "The  Court  decides  that  a 
Spanish  Minister  is  just  as  liable  to 
answer  in  this  court  for  the  payment  of 
his  debts  as  any  other  person."  No 
other  proceedings,  however,  were  taken. 
United  States  appears  to  have  brought 
the  matter  to  the  attention  of  the 
Governor  of  New  York  for  measures 
against  the  justice  of  the  peace:  4 
Moore,  Dig.  of  Int.  L.,  (1906)  639. 
I881--The  Sheriff  of  Newport  County, 
R.  I.,  personally  served  judicial  process 
upon  the  Russian  Minister  in  the 
United  States.  United  States  Govern- 
ment admitted  the  service  in  question 
was  a  violation  of  diplomatic  privilege, 
and  suggested  to  the  Governor  of 
Rhode  Island  that  if  the  proceedings 


should  continue,  the  attorney  general 
of  the  state  should  call  the  Minister's 
privilege  to  the  court's  attention  and 
moved  for  a  termination  of  the  pro- 
ceedings. It  appears  that  these  steps 
were  taken;  4  Moore,  Dig.  of  Int.  L., 
(1906)  639.  1892— An  attach^  of  the 
Swiss  Legation  at  Washington  was 
arrested  at  Bay  Ridge,  Maryland,  by 
a  deputy  sheriff  on  complaint  of  a 
woman  who  lost  her  pocketbook  and 
charged  the  attach^  with  having  taken 
it.  The  deputy  sheriff  refused  to 
recognize  the  character  of  the.  attach^ 
and  took  him  before  a  magistrate  for 
examination.  United  States  Govern- 
ment, on  being  notified,  expressed  its 
regret  and  submitted  the  matter  to  the 
Governor  of  Maryland,  who  caused  the 
deputy  sheriff  to  be  discharged,  and 
expressed  regret  which  the  Swiss 
Government  accept**'!  as  satisfactory; 
4  Moore,  Dig.  of  Int.  L.,  (1906)  635. 
Mr.  Gumey,  Secretary  of  the  British 
Legation  at  Washington,  was  fined  by 
the  police  magistrate  of  Lee,  in  Massa- 
chusetts, for  violating  traffic  regula- 
tions, but  the  judgment  was  afterwards 
annulled,  and  the  fine  imposed  re- 
mitted; 1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  473.  n*.  See  §179,  post,  as  to 
immunity  of  suite.  1 9 1 1 — French  con- 
sular agent  arrested  at  Alcazar  in 
Morocco  by  Spanish  who  were  tem- 
porarily in  occupation.  Released 
immediately  and  formal  apology  sub- 
sequently tendered  by  Spain.  This 
consul  had,  under  the  circumstances  of 
the  case,  the  immunity  of  an  am- 
bassador. 
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S178 


Suite 


further  submission  to  the  municipal  jurisdiction.  Independent 
states  have  therefore  uniformly  taken  the  position  that  their  envoys 
are  exempt^  from  the  necessity  of  obe3ang  such  a  subpoena  and  have 
often  refused  to  permit  a  voltmtary  appearance  but  in  soAe  cases 
they  have  allowed  it.  Few  cases  have  arisen,  but  opinion  and 
practice  seem  to  agree  in  favor  of  the  position  of  the  sending  state. 
Sometimes  permission  is  given  for  the  envoy  to  give  his  testimony 
by  deposition  which  does  not  involve  a  personal  appearance  in  courts* 
A  few  cases  are  referred  to  in  note". 

Suite  of  Envoy. 


Prbuminary. 

§178.  The  suite  of  the  envoy  consists  of  the  persons  accom- 
panying him,  and  may  be  divided  into  (A)  official,  (B)  domestic, 
(C)  servants.* .  The  official  includes  the  various  fimctionaries  and 


'Hall,  Int.  Law,  6  ed.  (1909)  182; 
1  Halleck.  Int.  L.,  4  ed.  (1908)  379. 

*See  {196,  post,  on  ambassador  as 
complainant. 

*  In  1856,  when  the  Dutch  Minister 
refused,  upon  application  by  the  Secre- 
tary of  State,  to  appear  as  a  witness  in 
a  homicide  case,  the  United  States 
Government  requested  the  Netherlands 
Government  to  authorize  the  minister 
to  appear,  which  the  latter  refused,  but 
oompromised  by  givini;  him  permission 
to.  give  his  testimony  under  oath  at  the 
State  Department,  which  declaration 
was  not  taken  because  inadmissible; 
4  Moore,  Dig.  of  Int.  L.,  (1906)  643, 
644;  Wilson  &  Tucker,  Int.  L.,  (1901) 
179.  Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  1,  466,  says  that  the  United  States 
requested  the  recall  of  the  Dutch 
Minister,  but  that  does  not  appear  in 
Moore.  1880-— Senor  Commanto,  min- 
ister from  Venezuela,  voluntarily  ap^ 
peared  and  gave  evidence  at  the  trial 
of  Guiieau  for  assassination  of  Presi- 
dent Garfield;  4  Moore,  Dig.  of  Int. 
L.,  (1906)  644.  1901— The  Secretary 
of  the  American  Embassy  at  Rome  was 
authorized  to  give  testimony  in  a  com- 


mon law  proceeding  in  an  Italian  court, 
provided  it  could  be  given  consistently 
with  his  representative  dignity,  with  an 
indication  that  personal  deposition  at 
the  embassy  was  preferable;  4  Moore 
Dig.  of  Int.  L.,  (1906)  646.  Accord- 
ingly, the  unauthorized  act  on  Novem- 
ber 16,  1893,  of  the  charge'  d'affaires  ad 
interim  of  the  United  States  in  the  City 
of  Mexico,  in  answering  certain  interro- 
gatories addressed  to  him  by  the  judge 
of  a  Mexican  court,  was  disapproved 
by  the  United  States  Government;  4 
Moore,  Dig.  of  Int.  L.,  (1906)  645. 

*  (1)  C^otmsel  to  the  mission,  (2) 
secretaries,  (3)  military  and  naval 
attaches,  (4)  interpreters  and  drago- 
mans, (5)  clerks  and  accountants,  (6) 
couriers,  (7)  chaplain,  (8)  doctor: 
Grotius,  Belli,  ac.  Pads  (1625),  Whe- 
well's  Trans.  II.  XVIII.  VIII.  See  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  472, 
473;  4  Moore,  Dig.  of  Int.  L.,  (1906) 
437;  Vattel.  (1758)  Chitty's  Trans. 
Book  IV.  §120  etseq.;  Wilson,  Int.  L., 
(1910)  166;  Wilson  &  Tucker,  Int.  L., 
(1901)  160;  Zouche,  L.  of  Nations, 
(1650),  Carnegie  ed..  Part  I.  IV.  II.  3, 
II.  IV.  25. 
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officials  attached  to  the  mission.  The  domestic  suit,  consists  of 
the  wife  and  children,  if  any,  and  (C)  of  the  servants  attached  in 
menial  capacity  to  the  legation.  The  size  of  the  suite  has  decreased 
very  mt|ph  in  modem  times  in  civilized  countries.  It  is  not  necessary 
or  customary  now  for  the  ambassador  to  take  armed  retainers,  pro- 
vide a  chaplain  or  doctor,  etc.  The  ambassador  on  arriving  at  the 
capital  notifies  the  foreign  office  of  the  receiving  state  of  the  number 
of  his  suite  and  the  names  of  its  members  so  that  the  fact  of  their 
immunity  may  be  easily  ascertained.  There  seems  to  be  no  reason 
why  the  receiving  state  should  not,  if  it  sees  fit,  limit  the  size  of  the 
suite.    The  principal  question  is  as  to  the  immunity. 

Official  Suite. 

§179.  The  official  suite  of  the  envoy  comprises  the  attach^, 
secretaries,  clerks  and  other  assistants  in  transacting  the  official 
business  above  the  grade  of  servants.  Some  of  these  are  diplomatic 
attach^  having  the  same  immtmity  as  the  head  of  the  legation. 
Others  will  only  have  an  immunity  because  of  their  official  connection 
with  the  legation.^ 

The  immtmity  of  the  members  of  the  official  suite  proceeds  on  the 
same  grounds  as  the  immtmity  of  the  ambassador  himself,  and  when 
the  circumstances  of  the  case  in  question  occtir  within  the  l^ation, 
is  complicated  or  rather  reinforced  by  the  immunity,  if  any,  attaching 
thereto.* 


•  Vattel,  (1758)  Chitty's  Trans.  Book 
IV.  §122. 

'The  Spanish  ambassador  was  de- 
tected in  a  plot  to  procure  the  town  of 
Marseilles  to  be  betrayed  to  the  King 
of  Spain.  The  secretary  of  the  am- 
bassador was  detected  in  communica- 
tion with  one  of  the  plotters  and  they 
were  both  arrested.  The  ambassador 
protested  against  the  imprisonment  of 
his  secretary,  and  was  released  by  the 
French  King  Henry  IV.  on  condition 
that  he  be  sent  home  immediately;  1 
Wildman,  Int.  L.,  (1849)  109;  2  Ward. 
Hist.,  (Dublin,  1795)  316.  1641— 
Cuthbert  Clapton  was  condemned  to 
death  on  the  charge  of  being  a  Popish 
priest,  notwithstanding  his  plea  that 
he  was  interpreter  to  the  Venetian 
ambassador.     The  king  subsequently 


pardoned  him;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  356n".  1805— Dupont  v.  Pichon, 
4  Dall.  32 1  ( 1 805),  the  charge'  d'affaires 
of  Franoe  in  the  United  States  was 
served  with  a  capias  in  a  suit  brought 
against  him  on  certain  bills  of  exchange. 
He  claimed  his  diplomatic  privilege  and 
the  court  held  that  he  was  entitled  to 
that  privilege  until  his  return  to  France, 
and  he  was  discharged  absolutely  from 
the  process,  it  appearing  that  there  was 
danger  that  it  would  be  executed. 
1904 — Mr.  Gumey,  Secretary  of  the 
British  Legation  at  Washington,  was 
fined  by  the  police  magistrate  of  Lee, 
in  Massachusetts,  for  violation  of  traffic 
regulations,  but  the  judgment  was 
afterwards  annulled  and  the  fine 
imposed  remitted;  1  Oppenheim,  Int. 
L..  2  ed.  (1912)  473n«. 
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Soite 

Domestic  Suite. 


§180.  The  domestic  suite  comprises  the  members  of  the  envoy's 
family  and  the  members  of  the  family  of  the  attach^  having  immu- 
nity, and  it  is  obviously  necessary  that  they  be  protected  and  on  the 
same  plane  as  the  ambassador  himself  so  that  his  mind  may  be  at 
ease  in  discharging  his  official  duties  as  to  the  safety  of  those  who 
are  nearest  to  Imn.^ 

The  widow  of  an  ambassador  who  has  died  abroad  is  entitled,  as 
a  matter  of  courtesy,  to  the  same  immunity  as  the  deceased  ambassa- 
dor provided  she  leaves  the  coimtry  with  due  expedition.  Prior 
to  the  17th  century,  ambassadors  were  never  accompanied  by  their 
wives  and  few  precedents  have  occurred  as  to  them.  A  few  cases 
as  to  domestic  suite  are  referred  to  in  the  note." 

Servants. 

§181.  The  servants  of  an  ambassador  have  a  limited  immunity 
which  they  derive  entirely  from  their  connection  with  the  ambassador 
and  not  because  of  a  representation  of  the  sending  state.*  The 
immunity  is  only  for  the  comfort  and  convenience  of  the  ambassador 


'Martens,  Summary,  (1788)  Cob- 
bett's  Trans.,  V.  IX.  1.  n,  points  out 
that  prior  to  the  17th  century  forei£:n 
ministers  were  never  accompanied  by 
their  wives,  and  refers  (in  note)  to  the 
jeering  remark,  in  1649,  of  the  French 
ambassador  in  Holland  to  the  Spanish 
ambassador  for  the  latter  having  his 
wife  with  him,  observing  that  "he  was 
an  hermaphrodite  ambassador,*'  For 
difference  of  view  in  ancient  times,  see 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed.,  Part  II.  IV.  11. 

*  1653— Don  Pantaleon  Sa,  the 
brother  of  the  Portuguese  ambassador 
in  London  and  a  member  of  his  suite, 
killed  an  Englishman  named  Green  way. 
He  was  arrested,  tried  in  England, 
found  guilty  and  executed;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  374;  Lawrence, 
Int.  Law,  5  ed.  (1913)  312;  2  Philli- 
more,  Int.  L.,  3  ed.  (1879-1888)  211, 
212;  2  Ward,  Hist.,  (Dublin,  1795) 
322-324.     1902— W.  Godfrey  Hunter, 


son  of  the  United  States  minister  of 
Guatemala,  an  attach6  of  the  legation, 
implicated  in  a  murder,  1906 — Carlo 
Waddington,  the  son  of  ^he  Chilean 
envoy  at  Brussels,  murdered  the 
secretary  of  the  Chilean  Legation. 
The  Belgian  authorities  did  not  take 
any  step  to  arrest  him.  Two  days 
afterwards,  however,  the  Chilean  envoy 
waived  the  privilege  of  the  immunity 
of  his  son,  and  on  March  2  the  Chilean 
Government  likewise'  agreed  to  the 
murderer  being  prosecuted  in  Belgitun. 
The  trial  took  place  in  July,  1907,  but 
Waddington  was  acquitted  by  the 
Belgian  jury;  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  475.  See  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §121. 

*  There  is  a  considerable  diversity  of 
opinion  and  practice  as  to  immunity  of 
domestics  as  non-official  members  of  the 
diplomatic  suite;  Hershey,  Int.  L., 
(1912)  294n»^ 
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himself,  and  while  the  servants  are  in  the  embassy,  they  are  pro- 
tected by  the  inviolability  of  the  legation.  While  they  are  outside, 
they  have  no  immimity  unless  actually  engaged  in  the  personal  service 
of  the  ambassador  or  some  member  of  his  suite  having  immunity. 
It  would  obviously  be  derogatory  to  the  dignity  of  a  diplomat  to 
arrest  his  chauffeur  while  driving  the  diplomat  in  the  street,  and 
perhaps  leave  the  latter  stranded  until  he  cotdd  procure  another 
conveyance.    A  few  cases  are  referred  to  in  the  note.*® 


^^The  Spanish  ambassador  to  the 
Hague  sent  home  in  chains  one  of  his 
Spanish  servants  who  had  attempted 
to  oommit  a  serious  offense  that  he 
might  be  ptmished  and  sent  to  the 
galleys  in  Spain;  1  Wildman,  Int.  L., 
(1849)127.  A  domestic  servant  of  the 
French  ambassador  at  Rome  was  put 
to  death  for  having  broken  the  chain 
of  the  galley  slaves  to  rescue  a  prisoner; 
1  Wildman,  Int.  L.,  (1849)  107.  The 
King  of  Spain  caused  some  of  the 
Venetian  ambassador's  domestics,  who 
had  been  guilty  of  a  grave  offense,  to 
be  seized  in  the  house  of  the  ambassador. 
The  King  of  Spain  is  said  on  that 
occasion  to  have  sent  a  circular  letter 
to  all  the  courts  to  declare  that  if  bis 
ambassadors  committed  any  offense, 
he  was  willing  that  they  should  be  tried 
by  the  laws  of  the  country  in  which 
they  were  sent  to  reside;  1  Wildman, 
Int.  L.,  (1849)  107.  1601— The  serv- 
ants  of  the  ambassador  from  Prance  to 
Spain  had  quarreled  with  some  Span- 
iards in  which  two  of  the  latter  were 
slain,  of  whom  one  was  a  priest.  The 
servants  were  seized  with  a  view  of 
trying  them,  but  upon  the  ambassa- 
dor's complaint  and  retirement  from 
Spain,  they  were  delivered  into  the 
hands  of  the  Pope  at  Rome  and 
finally  released;  2  Ward,  Hist.,  (Dub- 
lin, 1795;  315.  1825— Secretary  of  the 
Russian  Legation  at  Washington  com- 
plained of  a  violation  of  his  diplomatic 
privileges  by  a  constable  of  Georgetown 
who  attempted  to  enter  his  dwelling  for 


the  purpose  of  arresting  a  domestic  of 
the  Secretary,  it  appearing  that  the 
domestic  was  charged  with  assault  and 
battery.  The  Secretary  agreed  that 
the  domestic  might  surrender  himself 
to  be  dealt  with  according  to  law;  4 
Moore,  Dig.  of  Int.  L.,  (1906)  656. 
1825 — United  States  informed  a  United 
States  marshal  that  he  could  with  pro- 
priety serve  a  writ  upon  the  coachman 
of  the  Minister  from  the  Netherlands 
anywhere  outside  the  embassy  except 
when  the  coachman  was  employed  in 
the  service  of  the  minister;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  656.  1827— A 
coachman  of  Mr.  Gallatin,  the  Ameri- 
can Minister  in  London,  committed  an 
assault  outside  the  embassy.  He  was 
arrested  in  the  stable  of  the  embassy 
and  charged  before  a  local  magistrate, 
and  the  British  Poreign  Office  refused 
to  recognize  the  exemption  of  the 
coachman  from  the  local  jurisdiction 
although  admitting  the  propriety  of 
giving  notice  to  minister  of  the  arrange- 
ments for  arrest;  1  Halleck,  Int.  L. 
4  ed.  (1908)  375;  4  Moore,  Dig.  of  Int. 
L.,  (1906)  656;  1  Oppenheim,  Int.  L.. 
2  ed.  (1912)  474.  n».  1860— United 
States  of  America  informed  the  Peru- 
vian minister  that  a  coachman  in  iiis 
service  had  been  charged  with  assault 
and  battery,  and  that  the  (jovemment 
would  thank  the  Peruvian  minister  to 
discharge  the  coachman  in  order  that 
justice  might  take  its  course,  ^hich  the 
minister  did;  4  Moore,  Dig.  of  Int.  L., 
(1906)  660.     1879— United  States  of 


INTBRCOURSB  BBTWBBN  STATES 


237 


(182 


Domicile 


Immunity  of 


Prbliminart. 


§182.  Ambassadors  usually  reside  at  or  near  the  capital  of  the 
state  to  which  they  are  sent,  and  generally  have  the  office  of  the 
embassy  in  the  same  house  as  that  in  which  they  reside,  which 
residence  was  sometimes  called  the  hotel  of  the  ambassador.  The 
place  of  residence  is  fixed  near  the  capital  for  convenience  in  the 
transaction  of  business."  It  is  not  customary  for  the  receiving 
state  to  impose  any  restrictions  on  the  discretion  of  the  ambassador 
in  selecting  the  place  of  his  residence.  It  is  clear  that  the  residence 
of  the  envoy  must  be  immtme  from  any  act  of  the  receiving  state  in 
order  that  he  may  be  unhampered  in  the  discharge  of  his  duties,  and 
to  preserve  the  privacy  of  his  papers  and  correspondence.  On  the 
other  hand,  the  receiving  state  cannot  permit  any  regard  for  the 
sanctity  of  the  ambassador's  residence  to  restrain  any  act  on  its 
part  necessary  for  the  safety  and  preservation  of  the  state.  The 
ambassador  may  be  properly  said  to  forfeit  the  immunity  when  he 
steps  beyond  the  ftmctions  of  his  office  and  enters  upon  conduct 
damaging  the  interest  of  the  state  to  which  he  is  accredited.  The 
receiving  state  acts  at  its  peril  in  violating  the  immunity  of  the 
envoy's  domicile."    If  it  turns  out  that  the  act  was  not  justified,  and 


America  took  the  attitude,  that  its 
representative  should  be  advised  against 
questioning  the  [power]  right  of  a 
government  to  enforce  compulsory 
military  service  against  a  native  servant 
in  the  employ  of  the  envoy;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  661.  1883— It 
appears  that  by  Turkish  municipal  law 
the  Ottoman  cavasses  and  dragomans 
employed  in  foreign  consulates  were 
exempt  from  military  service  for  a  term 
of  five  years.  The  Turkish  Govern- 
ment informed  foreign  legations,  the 
period  having  expired,  that  the  persons 
in  question  would  be  considered  liable 
to  military  service,  which  the  envoys 
admitted;  4  Moore,  Dig.  of  Int.  L., 
(1906)  662.  1899— A  French  servant 
employed  by  the  Spanish  minister  in 
Berlin  was  charged  with  an  assault  on 


another  [German]  servant  of  the  Spanish 
ambassador.  The  German  Government 
took  no  proceedings  as  long  as  the 
Frenchman  remained  in  the  ambassa- 
dor's service,  but  upon  his  discharge 
he  was  arrested  and  prosecuted  under 
the  municipal  law;  4  Moore,  Dig.  of 
Int.  L.,  (1906)  662. 

"  The  ambassador  sometimes  tem- 
porarily resides  at  points  distant  from 
the  capital,  e.  g. — in  the  United  States 
of  America,  diplomats  freqiently  rent 
residences  at  resorts  during  the  summer 
months.  No  distinction  has  ever  been 
drawn  as  to  these  cases  as  the  immunity 
depends  on  the  fact  of  residence,  not 
on  *ts  prormity  to  the  capital. 

^  See  §296,  post,  on  the  analogous 
case  of  visit  and  search  on  the  high 
seas. 
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the  ambassador  innocent,  then  apologies  are  due  to  the  sending 
state.  If,  on  the  other  hand,  the  ambassador  appears  to  be  in  the 
wrong,  the  receiving  state  mtist  stand  by  its  act  and  be  prepared 
for  whatever  consequences  ensue."  Cases  where  any  such  action 
is  necessary  in  modem  times  are  exceedingly  rare. 

Several  questions  present  themselves  for  discussion:  (A)  the  title 
to  the  domicile,  (B)  the  immunity  generally  referred  to,  as  asylum 
of  the  house  from  being  invaded  or  damaged  by  any  act  of  the  receiv- 
ing state  or  any  of  its  members  without  the  consent  of  the  ambassa  ^or , 
which  will  be  referred  to  in  the  order  named.** 

Title  to  Domicile. 

§183.  The  domicile  of  the  envoy  may  be  rented  or  the  sending 
state  may  purchase  a  building  for  the  purpose  of  an  embassy  in  the 
territory  of  the  receiving  state.  The  immunity,  however,  arises 
from  the  envoy's  occupancy  of  the  house  in  his  oflScial  capacity,  and 
no  distinction  has  ever  been  made  between  immimity  of  buildings 
owned  or  rented  by  the  sending  state.    When  the  embassy  is  pur- 


»Sec  HaU.  Int.  Law,  6  ed.  (1909) 
178  et  seq.;  Vattel,  (1758)  Chitty's 
Trans.  Book  IV.  §117. 

"The  immtmity  of  the  domicile  of 
the  ambassador  may  be  considered  with 
reference  to  the  following  cases: 
(A)  Act  of  receiving  state,  member  of 
receiving  state,  member  of  third 
state, 
(a)  Damaging  the  building, 
(&)  Affecting  persons  within  the 
domicile. 

(1)  Having    diplomatic    im- 

mtmity outside. 

(2)  Connected  with  the  lega- 

tion having  no  diplo- 
matic immimity  out- 
side. 

(3)  Members  of  sending,  re- 

ceiving or  third  state 
who  have  taken  refuge 
inside. 

Criminals, 
Political  refugees. 


(c)  Affecting  property  within  the 
building  belonging  to 

(1)  The  sending  state  or  mem- 

bers of  the  legation 
having  inununity  out- 
side. 

(2)  Persons  attached  to  the 

legation  not  having 
immunity  outside. 

(3)  Members  of  sending,  re- 

ceiving or  third  state. 
(B)  Exercise  of  jurisdiction  by  sending 
or  receiving  state  as  to  conduct 
within  the  building  by 

(a)  Persons  having  immtmity  out- 

side. 

(b)  Persons  attached  to  the  em- 

bassy having  no  diplomatic 
immtmity  outside. 

(c)  Member  of  sending  state. 

(d)  Member  of  receiving  state. 

(e)  Member  of  third  state. 
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chased,  the  title  necessarily  must  be  taken  in  accordance  with  the 
municipal  law  of  the  receiving  state.^* 

Asylum  in  Domicile  op  Envoy. 

§184.  The  word  "asylum"  formerly  signified  a  place  within 
which  a  fugitive  could  be  safe  from  pursuit,  and  from  which  he  could 
not  be  taken  without  violating  the  sanctuary.  This  privilege  was  of 
great  practical  importance  in  the  days  of  self-help  and  the  recogni- 
tion of  private  vengeance.  The  constitution  and  maintenance  of 
these  places  was  perhaps  the  first  step  toward  securing  peace  and 
order  out  of  the  chaos  and  unregulated  violence  of  the  middle  ages. 
With  the  establishment  of  justice  administered  by  the  state,  the 
need  for  an  asyltmi  disappeared.  Indeed,  an  asylum  could  not  be 
maintained  against  judicial  authority  without  weakening  the  latter. 


'^  In  1814  Austria  and  Great  Britain 
purchased  houses  for  their  foreign  min- 
isters in  Paris,  and,  in  1817,  Prussia 
likewise  purchased  houses  in  Paiis  and 
Petrograd.  Sometimes  extraordinary 
ambassadors  have  quarters  provided 
for  them  by  the  state  to  which  they  are 
sent  and  houses  for  the  reception  of 
foreign  ambassadors  were  in  use  during 
the  reign  of  the  Emperor  Charlemagne; 
Woolsey,  Int.  L.,  6  ed.  (1897)  138n«. 
Stat.  13  and  14,  Vict.  c.  3  (Private 
Act),  1850,  enables  the  minister  of  the 
King  of  Prussia  to  purchase  a  residence 
in  London  for  the  use  of  the  Prussian 
Legation,  and  regulates  the  future 
holding  of  the  same.  The  residence  is 
held  in  trust  for  the  King  of  Prussia, 
his  successors  and  assigns;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  354,  n»;  2  Philli- 
more,  Int.  L.,  3  ed.  (1879-1888)  243. 
United  States  of  America — ^When  Wash- 
ington was  laid  out,  certain  lots  were 
reserved  and  offered  free  by  the  United 
States  Government  to  enable  foreign 
powers  to  build  residences  for  their 
representatives,  but  no  government  has 
availed  itself  of  the  offer,  which  has 
lapsed  by  the  passing  of  time;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  670.  The 
British  Embassy  at  Washington  stands 


in  fee  in  the  name  of  "The  Commis- 
sioner of  Works  and  Public  BuUdings 
of  Her  Majesty,  the  Queen  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,"  and  is  assessed  at  a  valuation 
but  noted  as  exempt  from  the  pay- 
ment of  all  general  taxes;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  671.  The 
United  States  Government  informed 
the  minister  from  Venezuela  that  the 
question  as  to  how  he  could  take  title 
to  a  house  he  ptirchased  in  New  York 
depended  on  the  laws  of  the  State  of 
New  York,  but  that  his  domicile  was 
safe  from  intrusion  whether  occupied 
by  him  either  as  owner  or  tenant.  It 
appeared  that  he  proposed  taking  the 
deed  in  his  name  as  minister  of  Vene- 
zuela in  the  United  States;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  648.  It  appears 
the  United  States  is  not  the  owner  of 
real  estate  abroad  except  at  Tangier, 
Africa,  which  property  was  donated. 
In  China  and  Japan  contracts  for 
legation  premises  are  authorized  by  an 
act  of  congress.  See  4  Moore,  Dig.  of 
Int.  L.,  (1906)  671.  Act  of  February 
17,  1911,  to  provide  for  purchase  of 
embassy,  legation  and  consular  build- 
ings, see  5  American  J.  Int.  L.,  Supp. 
128. 
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The  privilege  was  supposed  to  be  a  privilege  of  the  fugitive  which 
he  could  claim  if  he  reached  the  particular  spot.^  We  must  dis- 
tinguish between  asyliun  of  the  territory  of  a  state*  and  asylum 
of  a  legation  or  ship'  within  the  jurisdiction  of  another  state.  In 
the  former  there  is  no  doubt  as  to  the  fact  that  the  jurisdiction 
clothes  the  refugee  with  immunity  from  pursuit  by  his  home  state. 
The  discussion  in  this  chapter  will  be  confined  to  the  case  of  a 
legation/ 

Soon  after  the  establishment  of  permanent  embassies'  the  custom 
grew  up  of  considering  the  dwelling  of  the  ministers  or  envoys  as 
an  asylum  for  persons  who  might  flee  there  from  violence  or  legal 
persecution.  The  interest  of  the  sending  state  in  the  immimity  of 
the  envoy's  residence  from  the  local  jurisdiction  was  extended  to 
cover  individuals  subject  to  the  jursidiction  of  the  receiving  state. 
This  privilege  was  greatly  abused  and  many  ambassadors  made  large 
sums  of  money  by  extending  their  protection  to  various  buildings 
in  exchange  for  compensation.  In  many  places  this  immtmity  was 
extended  to  a  part  of  the  city,  as  Madrid,  Venice  and  Rome,  where 
there  existed  what  was  known  as  the  freedom  of  the  quarter  of  the 
city  where  the  ambassador  resided.*  The  improvement  fii  adminis- 
tration of  the  municipal  law  and  the  general  increase  in  order  have 


'  As  to  history,  see  2  Moore,  Dig.  of 
Int.  L.,  (1906)  845-883;  1  Oppehheim. 
Int.  L.,  2  ed.  (1912)  461;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  367; 
Vattcl,  (1758)  Chitty's  Trans.  Book 
IV.  §118;  Woolsey.  Int.  L.,  6  ed.  (1897) 
139;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
281  et  seq.;  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed.,  Part  II.  IV.  21. 
The  immunity  was  generally  referred 
to  as  "Franchise  de  Vhotel,"  "Fran- 
chise du  quartier,"  "Jus  quarteris- 
rum." 

'  See  §462,  et  seq.,  post,  on  extra- 
dition. 

*  See  §§322,  326,  post,  on  vessels  in 
maritime  belt. 

*An  asylum  is  to  be  distinguished 
from  an  overt  act  of  an  ambassador 
seizing  an  individual  and  taking  him  in 
the  embassy  or  restraining  him  of 
liberty  when  within  the  embassy.  The 
essence  of  asylum  is  that  the  individual 


has  volimtarily  gone  within  the  place 
in  question  and  remains  there  of  his 
own  free  will.  1896 — Sun  Ya  Sen,  a 
political  refugee  from  China,  living  in 
London,  was  induced  to  enter  the 
house  of  the  Chinese  Legation  and 
kept  under  arrest  there  in  order  to  be 
conveyed  forcibly  to  China,  the  Chinese 
envoy  contending  that,  as  the  house  of 
the  legation  was  Chinese  territory,  the 
English^  Government  had  no  right  to 
interfere.  But  the  latter  did  interfere 
and  Sun  was  released  after  several 
days;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
376;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
464. 

*  This,  as  we  have  seen,  was  in  the 
1 7th  century.    See  §154,  ante. 

*  As  to  Italian  view  and  the  immun- 
ity at  the  Vatican,  see  1  Westlake,  Int. 
L.,  2  ed.  (1910)  283.  Many  Popes 
attempted  to  abolish  the  privileges  of 
the  ambassadors  at  Rome,  but  without 


INTBRCOURSB   BETWEEN   STATES 


241 


1184 


Domicile 


resulted  in  the  complete  abandonment  of  the  practice,  and  no  inde* 
pendent  state  wotild  now  think  of  claiming  it  in  any  country  where 
there  is  a  semblance  of  the  preservation  of  law  and  order.  In  some 
cotmtries,  as  in  the  South  American  republics,  where  there  is  con- 
siderable disttu'bance  in  political  conditions  from  time  to  time,  the 
privilege  of  asylttm  of  legations  is  claimed  on  behalf  of  political 
refugees  and  seems  to  exist  in  practice  to  a  considerable  extent.'' 


success.  In  1815  the  right  of  asylum 
was  abolished  in  Rome  except  as  to 
persons  charged  only  with  misde- 
meanors; 1  Wildman,  Int.  L.,  (1849) 
129.  See  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  V.  V.  7; 
Vattel,  (1758)  Chitty's  Trans.  Book 
IV.  §118.  Woolsey.Int.  L.,6ed.(1897) 
139,  says  immunity  also  existed  at 
Frankfort  on  the  Main  during  the  meet- 
ings for  the  choice  and  coronation  of  an 
emperor.  Martens,  G.,  Law  of  Na- 
tions, (1788)  Cobbett's  Trans.  II.  II. 
2n,  refers  to  the  extreme  circumspec- 
tion made  use  of  by  Pope  Julius  II. 
before  he  abolished  the  privilege  of 
asylum  and  exemption  enjoyed  by 
foreign  ministers  at  Rome  in  1686,  as 
illustrating  the  force  of  custom. 

"^  The  modem  law  of  asylum  depends 
largely  on  municipal  law.  In  the 
United  States  of  America  it  has  never 
existed.  In  South  American  and  Cen- 
tral American  countries  asylum  has 
been  more  generally  extended  to 
political  refugees.  Examples  may  be 
found  in  most  of  these  states.  In 
countries  that  were  formerly  Spanish 
colonies  the  practice  may  be  said  to  be 
inherited;  2  Moore,  Dig.  of  Int.  L., 
(1906)  755-845.  1  Oppenheim,  Int.  L., 
2  ed.  ( 1 91 2)  462,  n',  says  in  South  Amer- 
ica is  local  usage.  ' '  The  right  of  asylum 
in  the  legations  of  the  United  States  in 
Central  and  South  America."  Barry 
J.  Gilbert,  16  Har.  Law  Rev.  118. 
As  Bynkershoek  says,  privileges  of 
ambassadors  have  as  their  object  to 
enable  the  discharge  of  the  duties  of  the 


office  without  impairment  or  restraint 
and  the  sheltering  of  third  persons  from 
justice  is  not  necessary  to  such  object; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  367,  368.  Martens,  G.,  Law  of 
Nations,  (1788)  Cobbett's  Trans.  V.  V., 
6,  says  that  according  to  natural  law  it 
appears  that  if  a  minister  knows  an 
accused  person  has  taken  refuge  in  his 
dwelling,  he  ought  not  without  just 
reason  to  refuse  giving  him  up,  and  il 
he  does  so  refuse,  he  is  responsible  for 
the  consequences  of  such  refusal. 
(This,  however,  takes  from  the  minister 
the  power  of  determining  what  is  the 
just  consequences  and  vests  it  in  the 
officials  of  the  state,  which  necessarily 
furnishes  the  same  opportunity  for 
fraud  and  oppression  on  the  minister  as 
if  the  state  officials  had  the  discretion 
in  the  first  place.)  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  368,  says  an 
ambassador  is,  from  the  principle  of 
extra-territoriality,  at  liberty  to  exer- 
cise civil  and  criminal  jurisdiction  over 
the  personnel  of  the  embassy  if  so 
empowered  by  the  sending  state  in 
whose  discretion  the  vesting  of  the 
power  rests;  not  usual  to  invest  hini 
with  criminal  jurisdiction  except  to 
empower  an  arrest  and  sending  the 
offender  for  trial  to  the  sending  state, 
but  that  he  generally  has  civil  jurisdic- 
tion. This,  however,  is  believed  to  be 
an  erroneous  statement  of  the  law,  as 
the  jurisdiction  of  the  envoy  is  not  in 
modem  times  so  extended;  Lawrence, 
Int.  Law,  5  ed.  (1913)  316.  Grotius, 
Belli,  ac.  Pads  (1625),  Whewell's  Trans. 
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Even  here  it  is  not  so  much  a  demand  by  the  sending  state  of  an 
immunity  contrary  to  the  jurisdiction  of  the  receiving  state  as  it  is  a 
demand  by  the  members  of  the  receiving  state  for  a  privilege  in  the 
embassy  from  which  they  can  find  a  refuge  from  each  other  in  time  of 
political  turmoil.    A  few  instances  are  collected  in  the  note.* 


11.  XVIII.  VIII.  2,  says  asylum  de- 
pends on  concession  of  the  receiving 
state  and  not  part  of  the  law  of  nations. 
Westlake.  Int.  L.,  2  ed.  j[19l0)  Vol.  1, 
281,  282,  says  old  systeifi  of  asyltun 
was  broken  in  upon  by  the  desire  of  the 
foreign  power  not  to  make  its  legation 
a  harbor  for  rebels  and  conspirators 
against  the  territorial  government,  a 
desire  founded  on  mutual  courtesy  and 
sentiment  of  solidarity  of  government. 
That  Spain  and  United  States  have  en- 
deavored to  put  an  end  to  the  practice 
but  it  will  last  as  long  as  the  instability 
of  states  in  these  countries.  Westlake, 
Int.  L.,  2  ed.  (1910)  Vol.  1,  282,  points 
out  that  except  in  case  of  personal 
immunity  an  individual  within  the 
ambassador's  residence  may  be  ulti- 
mately reached  by  the  territorial  jtuis- 
diction  although  time  and  convenience 
of  the  ambassador  must  first  be  con- 
sulted as  to  effecting  arrest  or  serving 
processes  within  the  legation.  "The 
Practice  of  Asylum  in  Legations  and 
Consulates  of  the  United  States," 
Barry  Gilbert;  3  Amer.  J.  Int.  Law, 
562.  See  1  Halleck,  Int.  L.,  4  ed.  (1908) 
380-381;  2  Moore,  Dig.  of  Int.  L., 
(1906)  755,  781;  1  Wildman,  Int.  L., 
( 1 849)  127-129.  "Asylum  in  Legations 
and  Consulates  and  in  Vessels,"  John 
B.  Moore,  7  Pol.  Sd.  Quar.  Rev.  1,  197, 
397. 

•  1847 — The  house  of  the  Russian 
Ambassador  in  Holland  was  attacked 
and  his  windows  broken,  in  consequence 
of  which  the  States  General  published 
an  edict  imposing  penalties  on  any 
person  attacking  the  house  of  the 
ambassador  by  day  or  night,  and  also 
imposing  penalties  on  any  person  who 


should  hoot  or  otherwise  insult  any  of 
his  train;  1  Wildman,  Int.  L.,  (1849) 
102.  "A  criminal  at  Madrid,  in  the 
time  of  Philip  II.,  having  escaped  from 
justice  took  refuge  in  the  house  of  the 
Venetian  Ambassador,  and  was  pur- 
sued by  an  officer,  who  was  told  from 
a  window  by  the  Ambassador  himself 
to  enter  the  house,  but  who  was 
immediately  set  upon,  ill-treated  and 
driven  away  by  the  gentlemen  and 
servants  of  the  embassy.  The  officer 
complained  to  the  President  of  Castile, 
who  took  information  of  the  whole 
affair,  and  ordered  the  Provosts  to 
send  and  seize  the  delinquents.  Hear- 
ing that  they  were  to  be  resisted,  the 
Provosts,  instead  of  sending,  went 
themselves,  and  upon  entering,  found 
the  Ambassador  armed  with  sword  and 
buckler,  and  the  whole  suite  prepared 
to  oppose  them.  They  nevertheless, 
without  violence,  contrived  to  amuse 
the  person  of  the  ambassador,  while 
their  officers  seized  several  delinquents, 
among  whom  was  Badoara  one  of  his 
relations.  These  were  tried  by  the 
tribunals  of  the  country;"  1  Halleck, 
Int.  L.,  4  ed.  (1908)  382;  2  Ward, 
Hist.,  (Dublin,  1795)  333.  1867— 
Nikitschenkow,  a  Russian  subject  not 
belonging  to  the  Russian  Legation,  in 
Paris,  made  an  attempt  on  and  wounded 
a  member  of  that  legation  within  the 
precincts  of  the  embassy.  The  French 
police  were  called  in  and  arrested  the 
criminal.  The  Russian  Ambassador 
demanded  that  he  be  sent  to  Russia  for 
trial,  maintaining  that,  as  the  crime 
was  committed  inside  the  Russian 
Embassy,  it  fell  exclusively  under 
Russian  jurisdiction;   but  the  French 


INTBRCOURSB  BETWEEN  STATES 


243 


fl84 


Domicile 


Government  refused  extradition,  partly 
on  the  ground  that  the  immunity  of  the 
house  has  been  waived  by  calling  in  the 
police,  and  Russia  dropped  her  claim; 
Hall,  Int.  Law,  6  ed.  (1909)  179;  1 
HaUeck,  Int.  L.,  4  ed.  (1908)  377n»; 
Hershey,  Int.  L.,  (1912)  292,  n«;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  463; 
Walker,  Man.  Int.  L.,  (1895)  76.  1787 
— Mr.  Van  Berckel,  the  Minister  of  the 
Netherlands  complained  to  the  United 
States  that  his  diplomatic  privileges 
had  been  violated  by  a  constable  who 
entered  his  dwelling  in  New  York  and 
endeavored  to  arrest  and  carry  off  one 
of  his  domestics,  and  although  finally 
obliged  to  desist,  acted  in  a  violent 
manner  and  used  abusive  and  insulting 
expressions.  United  States  Govern- 
ment conmitmicated  with  the  mayor  of 
the  City  of  New  York,  and  the  con- 
stable was  indicted  under  the  common 
law,  there  at  that  time  being  no 
statute  either  of  Congress  or  of  New 
York  applicable  to  the  subject.  He 
pleaded  "not  guilty"  but  subsequ^tly 
pleaded  "guilty"  and  was  sentenced  to 
imprisonment  for  three  months;  4 
Moore,  Dig.  of  Int.  L.,  (1906)  652-653. 
Servants  and  employees  without  dip- 
lomatic privileges:  1752 — In  Russia, 
two  servants  of  the  Swedish  Ambassa- 
dor having  been  arrested  in  his  house 
for  violation  of  the  local  law,  the 
Empress  pimished  the  persons  who 
ordered  the  arrest  and  addressed  an 
apology  to  the  members  of  the  diplo- 
matic corps;  Vattel,  (1758)  Chitty's 
Trans.  Book,  IV.  §117.  Political 
refugees.  Non-diplomatic  persons. — 
1726 — The  Duke  of  Ripperda,  first 
minister  to  Philip  V.  of  Spain,  who  was 
accused  of  high  treason  and  had  taken 
refuge  in  the  residence  of  the  English 
ambassador  in  Madrid,  was  forcibly 
arrested  there  by  order  of  the  Spanish 
Government.  The  British  Government 
complained  of  the  act  as  a  violation  of 
international  law;    1  Halleck,  Int.  L., 


4ed.  (1908)  381;  1  Oppenheim,  Int.  L., 

2  ed.  (1912)  461;  2  Phillimore,  Int.  L., 

3  ed.  (187^1888)  242.  Walker,  Man. 
Int.  L.,  (1895)  75,  says  the  complaint 
of  the  British  Government  expressly 
guarded  against  the  advance  of  any 
claim  that  foreign  embassies  could 
protect  the  members  of  the  receiving 
state  against  the  consequences  of 
offenses  committed  by  them.  1760 — 
The  British  Ambassador '  in  BerUn 
declared  that  he  knew  of  no  asylum 
conferred  by  an  ambassador's  house 
against  crimes  of  state;  Walker,  Maq. 
Int.  L.,  (1895)  75.  For  cases  of  refuge 
in  houses  of  ambassadors,  see  1  Wild- 
man,  Int.  L.,  (1849)  127,  128.  1747— A 
merchant  named  Springer  was  accused 
of  high  treason  and  took  refuge  in  the 
house  of  the  English  Ambassador  at 
Stockholm.  On  the  refusal  of  the 
English  envoy  to  surrender  Springer, 
the  Swedish  Government  surrounded 
the  embassy  with  troops  and  ordered 
the  carriage  of  the  envoy  when  leaving 
the  embassy  to  be  followed  by  mounted 
soldiers.  At  last  Springer  was  handed 
over  to  the  Swedish  Government  under 
protest,  but  England  complained  and 
called  back  her  ambassador,  as  Sweden 
refused  to  make  the  required  repara- 
tion; 1  Halleck,  Int.  L.,  4  ed.  (1908) 
382;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
461,  462;  2  Phillimore,  Int.  L.,  3  ed. 
(187^1888)  243;  Woolsey,  Int.  L.,  6 
ed.  (1897)  139ni.  1867— French  envoy 
in  Lima  claimed  right  of  asylum  but  the 
Peruvian  Government  refused  to  con- 
cede; 1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  462.  The  Marquis  of  Fontenay , 
French  Ambassador  at  Rome,  sheltered 
certain  Neapolitan  exiles  and  rebels 
and  attempted  to  take  them  out  of 
Rome  in  his  coaches,  but  the  coaches 
were  stopped  at  the  gates  and  refugees 
seized.  The  French  Ambassador  com- 
plained but  no  redress  was  afforded; 
1  Halleck,  Int.  L.,  4  ed.  (1908)  381. 
1 873 — Marshal  Serrano  was  taken  in  by 
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Jurisdiction,  Exercise  op. 

§185.  Exercise  of  state  jurisdiction  by  an  envoy  involves  the 
doing  of  state  acts,  which  cannot  well  be  enumerated  as  they  cover 
a  wide  range.  The  principal  case  which  has  attracted  attention  is 
that  of  exercise  of  jiirisdiction  within  the  embassy  which  to  that 
extent  involves  an  exclusion  of  the  jurisdiction  of  the  receiving  state.* 
This  is  really  a  question  of  conflict  of  jurisdiction  between  sending 
and  receiving  state  as  to  conduct  within  the  embassy,  and  the  exten- 
sive jurisdiction  formerly  exercised  by  the  sending  state  has  gradually 
diminished  in  modem  times.  The  chief  reason  has  been  the  improve- 
ment in  the  manners  and  morals  of  ambassadors  and  their  suites, 
and  in  the  strength  and  power  of  the  central  government,  all  of 
which  have  contributed  to  furnish  fewer  occasions  for  the  exercise 
of  the  jiuisdictibn.*^ 


the  British  Minister  and  the  Minister  of 
United  States  promised  asylimi  to  the 
another  person;  who,  however,  did  not 
take  advantage  of  the  promise.  1 875 — 
Representative  of  the  United  States  of 
America  in  Haiti  afforded  asylum  to 
some  political  refugees,  and  his  conduct 
was  emphatically  disapproved  oy  his 
government;  Walker,  Man.  Int.  L., 
(1895)  75.  1891— Chilean  Civil  War. 
Eighty  refugees  were  received  into  the 
American  Legation,  and  a  large  number 
were  given  asylum  by  ministers  of 
several  other  states;  Hall,  Int.  Law,  6 
ed.  (1909)  182.  A  number  of  cases  of 
asylum  are  cited  Hall,  Int.  Law,  6  ed. 
(1909)  181,  n«;  and  in  article  "Asylum 
in  Legations  and  Consulates  and  in 
Vessels,"  John  B.  Moore,  7  Pol.  Sci. 
Quar.  Rev.  1,  197,  397.  1841— The 
Danish  Minister  in  Madrid  sheltered  a 
large  number  of  conspirators  against 
the  Government  of  Spain.  1848 — 
Several  ministers  of  the  foreign  powers 
in  Madrid  gave  asylum  and  the  practice 
was  resumed  during  the  revolutionary 
period  between  1865  and  1875.  1862 — 
Greece — refuge  was  granted  to  a 
ntmiber  of  persons  during  the  revolu- 
tion; Hall,  Int.  Law.  6  ed.  (1909) 
18  In*. 


■  See  Grotius,  Belli,  ac.  Pacis  (1625). 
WheweU's  Trans.  II.  c.  XVIII..  VIII.  2; 
1  Halleck.  Int.  L.,  4  ed.  (1908)  376  et 
seq.;  Martens,  G.,  Law  of  Nations. 
(1788)  Cobbett's  Trans.  V.  V.  5; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
303,  n*«;  Vattel.  (1758)  Chitty's  Trans. 
Book  IV.  §124. 

*•  1603— The  Due  de  Sully,  who  was 
sent  by  Henry  IV.  of  Prance  on  a 
special  mission  to  England,  called  to- 
gether a  Prench  jury  in  London  and 
had  a  member  of  his  retinue  condemned 
to  death  for  murder.  The  convicted 
man  was  handed  over  for  execution  to 
the  English  authorities  but  James  I. 
pardoned  him;  1  Halleck,  Int.  L.,  4  ed. 

(1908)  376;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  207;  2  Ward,  Hist., 
(Dublin,  1795)  316;  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §124.  The 
Prench  claimed  that  as  he  was  con- 
demned by  his  own  tribunal,  the  pardon 
was  unauthorized;  Woolsey,  Int.  L., 
6  ed.  (1897)  144.    Hall.  Int.  Law,  6  ed. 

(1909)  178n,  says  that  capital  punish- 
ment was  inflicted.  Prench  Ambassa- 
dor to  England,  during  the  reign  of 
Elizabeth,  executed  one  of  his  servants 
for  committing  a  rape  on  a  female  of 
his  family;    1  Halleck,  Int.  L.,  4  ed. 
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Immunity  prom  Taxation. 


§186.  AU  property  of  the  envoy,  as  well  as  property  of  the  state 
which  sends  him,  within  the  jurisdiction  of  the  receiving  state,  is 
within  the  power  of  that  state  and  subject  to  taxation,  and,  in  all 
other  respects,  subject  to  the  municipal  law.  How  far  is  the  power  of 
taxation  restrained  by  the  factors  of  international  conduct?  We 
have  two  cases  to  consider — customs  duties  and  internal  revenue 
taxation.  It  has  been  pointed  out  that  it  was  formerly  the  custom 
for  a  state  to  defray  the  o^nses  of  a  foreign  embassy  sent  to  it, 
which  custom  continued  down  to  the  opening  of  the  eighteenth 
century  and  was  discontinued  by  agreement,"  and  is  now  used  only 
in  cases  of  embassy  to  Turkey  and  other  states  out  of  Europe.  The 
practice  of  exemption  from  custom  duties  was  substituted  in  lieu  of 
paying  the  expenses  of  the  embassy,  and  owing  to  the  great  abuse 
by  reason  of  envoys  using  it  as  a  cloak  for  smuggling  operations,^' 
it  has  been  restrained  or  abolished  at  many  courts,  and  when  retained 
subsisted  during  the  first  six  months  of  embassy  only,  with  allowance 
for  closing  of  navigation  by  sea.  As  to  internal  taxation,  the 
practice  seems  to  be  the  same,  that  is,  each  state  will  confer  immunity 
from  taxation  so  far  as  other  states  will.    If  the  tax  is  not  paid  the 


(1908)  376.  Spanish  Ambassador  at 
Venice  hanged  one  of  his  servants  from 
the  windows  of  his  own  hotel;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  376. 
1657 — One  of  the  servants  of  M.  de 
Thou,  the  French  Ambassador  in 
Holland,  was  arrested  for  attempt  to 
commit  violence  upon  a  woman  in  the 
streets.  He  was  released  on  demand  of 
the  ambassador  who  inflicted  pimish- 
ment;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
376;  2  Ward,  Hist,,  (Dublin,  1795)  318. 
1867 — ^A  Russian  called  at  the  Russian 
Embassy  in  Paris  and  committed  an 
assault  and  battery  on  several  persons 
therein.  The  police  on  being  sent  for 
entered  the  embassy  and  arrested  him. 
The  Russian  Ambassador,  who  was 
absent  at  the  time,  on  his  retxim  de- 
manded that  the  case  should  be  tried 
in  Russia  on  the  ground  that  French 
court  had  no  jurisdiction.  French 
Government  refused  to  give  up  the 
prisoner  who  was  tried  by  French  cotut 


with  the  approval  of  the  French  Gov- 
ernment; 1  Halleck,  Int.  L.,  4  ed. 
(1908)  377ni. 

"  Abolished  in  Russia  and  Denmark 
in  1 747,  in  Holland  in  1 749.  1 72 1— By 
agreement  between  Russia  and  Hol- 
land; Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  V.  VII.  1. 
Houses  of  ministers  were  formerly 
exempt  from  usual  imposts  at  the 
Hague  but  exemption  cancelled  in 
1649;  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  V.  VII.  2n. 

"  Formerly  it  was  common  for  mer- 
chants to  represent  the  minor  princes 
of  Europe  at  the  smaller  courts,  and 
they  did  an  extensive  business  in 
smuggling  b^  bringing  in  goods  free  of 
duty  under  their  ambassadorial  privi- 
leges. This  practice  has  been  aban- 
doned; Woolsey,  Int.  L.,  6  ed.  (1897) 
144;  Walker,  Science,  Int.  L.,  (1893) 
225. 
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municipal  law  provides  a  lemedy  against  the  property  which  can 
be  enforced  by  process  and  sale  without  personally  involving  the 
envoy  himself.  It  appears  from  the  cases  collected  in  the  note 
that  the  exemption  is  purely  a  matter  of  comity  between  the  states," 
and  that  one  state  will  exempt  if  the  other  state  does  also.  It  does 
not  seem  as  if  the  payment  of  such  dues  could  in  any  way  affect  the 
ftmctions  or  dignity  of  the  envoy.  The  only  operation  would  be  to 
increase  the  expense  of  the  mission.^^ 

Frbbdom  op  Religious  Worship. 

• 

§187.  In  the  days  of  religious  intolerance  it  sometimes  happened 
that  an  envoy  professed  a  religion  different  from  that  protected  by 
the  state  to  which  he  was  sent,  and  the  practice  of  the  rites  of  his 
religion  would,  if  done  by  an  individual,  be  contrary  to  the  municipal 
law.*  In  such  case  the  envoy  was  permitted  to  conduct  religious 
worship  within  his  domicile  even  though  in  violation  of  the  law  of  the 


^  English  ambassador  to  Spain  com- 
plained to  Queen  Elizabeth  that  his 
tnmks  had  been  opened  by  the  custom 
house  officers.  Elizabeth  replied  that 
an  ambassador  had  to  put  up  with 
everything  that  did  not  directly  offend 
the  dignity  of  his  sovereign;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  384;  Vattd,  (1758) 
Chitty's  Trans.  Book  III.  (105.  It 
appears  that  the  United  States  observes 
the  principle  of  reciprocity  in  the  matter 
of  taxation  of  property  owned  by  a 
foreign  government  and  occupied  as  a 
legation,  but  does  not  claim  exemption 
from  local  assessments,  such  as  water 
rent,  etc.;  4  Moore,  Dig.  of  Int.  L., 
(1906)  670.  For  reference  to  the  pro- 
posal by  the  British  Government  to 
the  United  States  for  reciprocal  im- 
munity from  taxation  of  their  respec- 
tive representatives,  see  4  Moore,  Dig. 
of  Int.  L.,  (1906)  671.  United  Statesof 
America  gives  free  entry  of  articles 
imported  for  the  use  of  ministers  and 
charge'  d'affaires;  4  Moore,  Dig.  of 
Int.  L. ,  ( 1 906)  673.  For  instructions  to 
the  collectors,  see  4  Moore,  Dig.  of  Int. 


L.,  (1906)  676,  677,  which  sets  forth  the 
practice  of  the  United  States.  The 
Prussian  minister  at  Washington  hav- 
ing informed  the  United  States  that 
members  of  foreign  legations  at  Berlin 
were  exempt  from  duties  of  any  kind  on 
their  residences  either  belonging  to 
themselves  or  their  government,  the 
United  States  took  steps  to  relieve  the 
house  in  which  the  Prussian  minister 
lived,  and  which  belonged  to  him,  from 
taxation  in  the  City  of  Washington; 
4  Moore,  Dig.  of  Int.  L.,  (1906)  669. 

"See  Hall,  Int.  Law,  6  ed.  (1909) 
183;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
382,  383;  Twiss,  L.  of  Nations,  Peace, 
2  ed.  (1884)  369;  Wheaton,  Elements, 
Dana's  ed.  (1866)  319;  Woolsey,  Int. 
L.,  6  ed.  (1897)  144. 

» Hall,  Int.  Law,  6  ed.  (1909)  183n», 
relegates  the  subject  "right  of  chapel" 
to  a  note  but  raises  the  question  whether 
the  ringing  of  beUs  might  not  violate 
the  immunity  by  provoking  public 
attention  to  the  religious  exercise  being 
conducted,  and  of  which  the  populace 
would  otherwise  be  ignorant. 
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state  to  which  he  was  sent.'  This  question  is  now  purely  of  his- 
torical interest  as  freedom  of  religious  worship  is  conceded  prac- 
tically everywhere.* 


Prbbdom  op  Communication  by  Ambassador  with  Homb  Statb. 

§188.  The  envoy  must  have  unrestrained  commtmication  with 
his  home  state,  free  from  any  interference  or  espionage  by  the  receiv- 
ing state.  This  freedom  and  secrecy  of  communication  is  essential 
to  the  proper  discharge  of  his  official  functions.  It  is  customary  for 
each  state  to  have  its  own  diplomatic  code,  and  communications 
are  translated  into  this  code,  thus  supposedly  preventing  their 
being  read  if  they  should  fall  into  the  wrong  hands.  In  many  cases 
a  messenger  is  employed  where  greater  secrecy  is  desired,  who 
travels  with  dispatches  from  the  envoy  to  his  home  government,  or 
vice  versa.  Such  officials  are  entitled  to  protection  and  must  be 
given  full  freedom  of  traversing  the  country  and  their  dispatch 
boxes  cannot  be  examined  at  the  frontiers,  without  interfering  with 
the  ambassador's  communication  with  his  own  government.^ 


«See  1  HaUeck,  Int.  L..  4  ed.  (1908) 
385;  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbctfs  Trans.  V.  VI.  1;  4 
Moore,  Dig.  of  Int.  L.,  (1906)  554; 
2  Phillimore,  Int.  L.,  3  ed.  (187^1888) 
244,  245;  Twiss,  L.  of  Nations,  Peace, 
2  ed.  (1884)  370,  371;  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §104;  Wool- 
sey.  Int.  L.,  6  ed.  (1897)  140,  141. 
*  1676 — ^English  ambassador  to  Prance 
obtained  permission  from  that  govern- 
ment to  include  among  his  suite  certain 
Frenchmen  and  refugees  on  accoimt  of 
their  religion;  2  Phillimore,  Int.  L.,  3 
ed.  (187^1888)  181.  Emperor  Joseph 
IV.  gave  Protestants  of  Vienna  liberty 
of  religious  devotion,  and  then  insisted 
on  the  chapels  of  the  foreign  Protestant 
envoys  bemg  closed;  2  Phillimore,  Int. 
L.,  3  ed.  (187^1888)  245.  1678— 
Parliament  inquired  as  to  number  of 
priests  attached  to  foreign  ministers  in 
London  with  a  view  of  preventing  resort 
of  English  subjects  to  a  chapel  of 
foreign  ministers;  1  HaUeck,  Int.  L., 
4  ed.  (1908)  385n>. 


*  1885— The  Minister  from  Salvador 
represented  that  telegraphic  intercourse 
between  Salvador  and  Mr.  Hall,  the 
Minister  of  the  United  States  to  the 
Central  American  States  was  supposed 
to  be  interfered  with  by  Guatamala. 
The  United  States  promptly  remon- 
strated with  that  government;  4 
Moore,  Dig.  of  Int.  L.,  (1906)  701. 
1869— The  United  States  protested 
against  the  act  of  the  Argentine 
Military  Commander  at  Astmcion,  who 
declined  to  obey  the  order  of  his 
Government  granting  the  safe  conduct 
of  a  messenger  from  the  commander  of 
the  U.  S.  S.  "Wasp"  to  the  American 
Minister  at  Paraguay,  who  was  within 
the  military  lines  of  President  Lopez  of 
the  Argentine  Republic;  4  Moore,  Dig. 
of  Int.  L.,  (1906)  696.  For  a  request  to 
the  Secretary  of  War  of  the  United 
States  of  America  that  a  paper  from 
the  British  Ambassador  be  sent  through 
the  military  lines  to  General  Lee  with 
flag  of  truce,  see  4  Moore,  Dig.  of  Int. 
L. ,  ( 1 906)  696.   For  decree  of  Argentine 
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§189.  There  are  numerous  provisions  of  the  municipal  law  which 
apply  to  an  envoy.'  Indeed,  it  does  not  seem  possible  to  enttmerate 
all  the  different  headings  and  discuss  whether  or  not  they  are  appli- 
cable. The  immunity,  as  we  have  seen,  is  an  immunity  from  redress 
from  municipal  act  of  the  government  infringing  on  the  personal 
status  of  the  envoy,  as  representative  of  an  independent  state,  and 
since  the  receiving  state  can  always  demand  the  recall  of  the  envoy 
or  dismiss  him  whenever  he  fails  to  comply  with  the  general  provisions 
of  the  mtmidpal  law,  it  seems  rather  beside  the  point  to  say  that  he 
is  not  subject  to  such  law.*  He  is  subject  to  all  the  external 
factors  determining  the  conduct  of  members  of  the  state  except 
that  of  the  political  power  of  the  state  acting  through  its  mtmidpal 
oi^^ans. 

Classbs  op  Envoys  Having  Immunity. 

§190.  AU  the  four  classes  of  envoys  established  by  the  Congress 
of  Vienna  have  immimity  but  consuls  do  not.^    Negotiators  at 


Government  of  Jan.  24,  1900,  inter- 
fering with  the  communication  of 
foreign  ambassadors  to  their  home 
governments,  and  objections  of  the 
United  States  of  America,  see  4  Moore, 
Dig.  of  Int.  L.,  (1906)  553.  It  appears 
that  the  United  States  is  of  the  opinion 
that  the  inviolability  of  a  dispatch 
bearer  is  subject  to  limitations  when 
the  country  is  in  a  revolutionary  state 
and  with  due  regard  to  the  safety  of 
the  state,  and  subject  to  temporary 
inconveniences  which  do  not  defeat 
the  right  itself;  4  Moore,  Dig.  of  Int. 
L.,  (1906)  695.  See  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §123. 

•  Vattel,  (1758)  Chitty's  Trans.  Book 
IV.  i93,  discusses  how  the  foreign 
minister  is  to  behave,  as,  for  instance, 
how  an  ambassador  is  boimd  to  respect 
regulations^  for  instance  forbidding 
passing  in  a  carriage  near  a  powder 
magazine,  or  over  a  bridge,  or  walking 
around  and  examining  the  fortifications 
of  a  town. 


•  The  United  States  envoy  at  Berlin 
submitted  voluntarily  to  the  German 
law  relating  to  insurance  against  dis- 
ability and  old  age  of  persons  working 
in  a  dependent  position;  4  Moore,  Dig. 
of  Int.  L.,  (1906)  672.  The  diplomatic 
coachmen's  badge  is  used  to  identify 
the  equipage  as  that  of  a  foreign  envoy, 
and  it  appears  that  the  United  Stat^ 
is  of  the  opinion  that  in  ordinary  condi- 
tions of  street  travel  the  envoy's  equi- 
page may  be  expected  to  follow  the 
ordinary  rules  of  the  road,  the  same 
as  any  private  equipage,  and  that  no 
special  privilege  will  be  shown  such  an 
equipage  except  upon  occasions  of  great 
crowds  or  public  ceremonies  or  large 
entertainment,  where  special  facilities 
of  the  police  in  getting  through  would 
be  of  great  advantage;  4  Moore,  Dig. 
of  Int.  L.,  (1906)  679. 

'Hall,  Int.  Law,  6  ed.  (1909)  307. 
308;  1  Wildman,  Int.  L.,  (1849) 
101. 
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congresses  or  conferences  and  dispatch  bearers  have  immunity, 
but  commanders  of  armed  forces,  civil  officers,"  secret  diplomatic 
agents  and  commissioners  from  belligerent  states'  do  not  ordinarily 
have  immtmity. 

Immunity  of  Envoy  in  Third  State. 

§191.  The  envoy  may  be  in  a  third  state  while  representing  his 
government,  that  is,  in  a  state,  which  is  neither  the  sending  or 
receiving  state,  and  which  case  will  usually  occur  while  he  is  going 
to  or  returning  from  the  place  of  his  mission.  His  immunity  there  is 
not  so  clear,^®  and  many  cases  have  occurred  where  it  has  been 
denied."  It  seems  as  if  the  immunity  in  the  receiving  state  has 
first  been  established,  and  the  immtmity  in  the  third  state  was  later 
recognized  as  being  important.  The  modem  practice  seems  to  be 
conforming  to  a  grant  of  the  immunity.  In  time  of  war  a  belligerent 
is  clearly  under  no  obligation  to  permit  safe  transport  through  its 
territory  of  an  envoy  of  the  enemy  accredited  to  a  third  power  or 
grant  him  any  immunity  whatever  when  he  enters  the  jurisdiction 
after  the  outbreak  of  war.  A  belligerent  state  may  grant  safe 
conduct. 


•  Germany  in  1887,  in  the  case  of  the 
French  officer  of  police  SchnaeMl^, 
who  was  invited  by  local  German 
functionaries  to  cross  the  German 
frontier  for  official  purposes  and  then 
arrested,  recognized  the  rule  that  a 
safe-conduct  is  tacitly  granted  to 
foreign  officials  when  they  enter 
officially  the  territory  of  a  state  with 
the  consent  of  the  local  authorities, 
although  Schnaeb^M  was  not  a  com- 
missary sent  by  his  Government  to  the 
German  Government;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  511. 

•Thus,  when  in  1796,  Messrs.  Gore 
and  Pinkney,  the  American  Commis- 
sioners in  London,  under  Article  7  of 
the  Jay  Treaty,  claimed  these  privi- 
leges. Great  Britain  refused  to  concede 
them;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  513;  4  Moore,  Dig.  of  Int.  L., 
(1906)  428. 

"Grotius,  Belli,  ac.  Pacis  (1625), 
Whewell's  Trans.   II.  c.   XVIII.   V.; 


Martens,  G.,  L#aw  of  Nations,  (1788) 
Cobbett's  Trans.  V.  XI. ;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  469  et  seq.; 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed..  Part  II.  IX.  15,  17;  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §64,  65; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
321-323;  1  Westlake,  Int.  L.,  2  ed. 
(1910)  274. 

"Athenians  caught  in  Thrace  and 
killed,  envoys  from  the  Peloponnesians 
on  their  way  to  Persia  to  form  an 
alliance  against  Athens;  Woolsey,  Int. 
L.,  6  ed.  (1897)  148;  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  II. 
IX.  17.  1525— Henry  II.  of  France, 
sent  the  Mareschal  de  St.  Andre  as 
ambassador  to  Edward  VI.  of  England, 
and  the  Queen  of  Hungary,  who 
governed  the  low  countries,  tried  to 
seize  him  on  his  return  between  I>over 
and  Calais.  Peace  existed  at  that  time 
between  France  and  Spain.  Henry 
soon  after  complained  of  his  grievances 
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a((ainst  Spain,  and  mentions  this  at- 
tempt against  his  ambassador  as  a 
breach  of  the  peace,  but  does  not 
consider  it  a  violation  of  the  law  of 
nations;  2  Ward,  Hist.,  (Dublin,  1795) 
337.  Rin^n  and  Fr^orze,  envoys  of 
Francis  I.  of  France,  passing  from  the 
Duchy  of  Milan,  one  on  his  way  to 
Venice,  the  other  to  the  Porte,  were 
seized  and  killed,  seemingly  by  the 
procurement  of  the  government  of 
Milan.  Emperor  Charles  V.  was 
indifferent;  2  Waxxl,  Hist.,  (Dublin, 
1795)  335;  Woolsey,  Int.  L.,  6  ed. 
(1897)148.  Wheaton,  Elements,  Dana's 
ed.  (1866)  321,  says  that  some  writers 
uphold  the  act  as  not  in  violation  of 
international  law;  contra  Vattel,  (1758) 
Chitty's  Trans.  Book  IV.  §§84,  85. 
Phillimore,  Int.  L.,  3  ed.  (187^1888) 
Vol.  2,  216,  says  that  they  had  no  safe 
conduct,  and  therefore  possibly  subject 
to  arrest  but  not  execution.  1572 — All 
Frenchmen  found  in  England  without  a 
passport  were  arrested,  and  du  Croc, 
the  French  Minister  to  Scotland,  on  his 
way  thither,  was  seized,  and  when  the 
French  Government  complained,  Eng- 
land answered  he  was  detained  for  want 
of  a  passport,  with  which  France  ap- 
peared to  have  been  contented;  2  Ward, 
Hist.,  (Dublin,  1795)  338;  Woolsey, 
Int.  L.,  6  ed.  (1897)  148.  1573— When 
the  Duke  of  Anjou  (afterwards  Henry 
III.  of  Prance)  was  elected  King  of 
Poland,  the  ambassadors  who  were  on 
their  way  to  announce  his  election, 
were  refused  a  passport  in  Saxony  and 
detained  by  the  elector;  2  Ward,  Hist., 
(Dublin,  1795)  338;  Woolsey,  Int.  L., 
6  ed.  (1897)  148.  1587— Danish 
ambassador,  on  his  way  to  the  Duke  of 
Parma,  with  the  offer  of  mediation,  was 
intercepted  by  Holland.  Denmark 
avenged  herself  by  laying  an  embargo 
on  Dutch  shipping  in  her  ports;  Walker, 
Science,  Int.  L.,  (1893)  227.  In  1603, 
Gregory  Barbarigo,  being  sent  as  am- 
bassador from  Venice  to  Great  Britain, 


stopped  in  his  passage  in  the  State  of 
the  Grisons,  the  ally  of  Venice ;  and  hav- 
ing business  with  the  French  Ambassa- 
dor, he  remained  there  for  some  time; 
but  his  expenses  and  festivities  not  stiit- 
ing  the  chastened  simplicity  of  the  Gris- 
ons, they  ordered  him  to  retire;  2  Ward, 
Hist.,  (Dublin,  1795)  338.  In  1641,  the 
Portugese  Ambassador  to  the  States, 
passing  through  England,  demanded 
audience  of  the  King;  it  was  granted 
but  upon  condition  that  it  should  be  as 
an  individual,  not  as  ambassador,  and 
consequently  that  he  could  not  be 
allowed  the  usual  ceremonial;  2  Ward, 
Hist.,  (Dublin,  1795)  338.  339.  1703— 
Plot  was  hatched  for  the  cutting  off  by 
French  agents  in  Switzerland  of  the 
Imperial  ambassador  on  his  way  from 
Savoy;  Walker,  Science,  Int.  L.,  (1893) 
227.  1 7 1 7 — Baron  de  Gdrtz,  Ambassa- 
dor of  Sweden  at  the  Court  of  London, 
was  arrested  by  the  States  General  on 
the  ground  that  he  had  not  presented 
his  letter  of  credence.  Wheaton,.  Ele- 
ments, Dana's  ed.  (1866)  323,  says 
that  the  arrest  was  made  at  the  request 
of  George  I.  of  Great  Britain  against 
the  security  of  whose  crown  he  had 
been  plotting.  In  1739,  Major  Sin- 
clair, sent  as  a  messenger  by  the 
Swedish  minister  from  Constantinople 
to  Sweden,  was  killed  in  Silesia;  Mar- 
tens, G.,  Law  of  Nations,  (1788)  Cob- 
betts  Trans  V.  XL  5.  1744— When  the 
French  Ambassador,  Mari^hal  de 
Belle- Isle,  on  his  way  to  Berlin,  passed 
through  the  territory  of  Hanover, 
which  country  was  then,  together  with 
England,  at  war  with  France,  he  was 
made  a  prisoner  of  war  and  sent  to 
England;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  471;  1  Westlakc,  Int.  L.,  2  ed. 
(1910)  274;  Woolsey,  Int.  L.,  6  ed. 
(1897)  148.  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  Vol.  2,  217,  mentions  a 
similar  case,  without  names,  as  occur- 
ring in  1756.  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  37  7n",  says  was  a 
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case  of  enforcing  strict  right  of  war. 
Hall,  Int.  Law,  6  ed.  (1909)  303,  says 
envoy  was  in  enemy  country.     1744 — 
English  ambassador  to  Venice,  while 
passing    through    dominions    of    the 
Emperor  of  Austria,  was  arrested  with 
his  servants  by  the  Austrian  officer  in 
command,  on  the  ground  that  Great 
Britain  was  an  ally  of  the  enemies  of 
Austria  although  not  actually  at  war, 
and  that  he  had  received  orders  to 
let  no  Englishman  pass.    The  English- 
man finally  obtained  his  release  upon 
conditions,  and  Austria  compelled  the 
officer  in  command  to  offer  an  apology 
in  person  to  the  ambassador;    1  Hal- 
leck.    Int.    L.,   4   ed.    (1908)    389;     2 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
210-211;    1763— Coimt  Wartensleben, 
Minister  of  the  States  General  to  a 
part  of  the  German  Powers,  was  ar- 
rested at  Cassel  as  executor  of  a  will; 
Woolsey,   Int.   L.,   6  ed.   (1897)    148. 
1793 — The      plenipotentiaries      from 
Prance  to  Switzerland  and  Naples  were 
arrested  while  passing  through  Austria. 
In  this  case  the  Austrian  Government 
stopped    the   emissaries   on    Lake   of 
Chiavenna,  probably  because  the  aims 
of  the  French  Revolution  were  inim- 
icable  to  the  safety  of  the  House  of 
Hapsburg,  and  the  agents  were  sent  for 
the  purpose  of  spreading  that  infection 
through  other  countries.     It  is  just 
possible,  however,  that  the  seizure  was 
justified,  that  the  state  was  preventing 
a  neighboring  state  from  carrying  on 
hostile  propaganda  in  the  territory  of  a 
third  power;    1  Halleck,  Int.  L.,  4  ed. 
(1908)  389;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)    217.      1799,    April    28— 
Three  French  envoys  at  Rastadt,  in 
conference  with  envoys  of  minor  Ger- 
man   states,    were    required    by    the 
Austrians  to  leave  the  city,   France 
being  then  at  war  with  Austria.    They 
were  attacked  by  a  squad  of  Austrian 
hussars  outside  the  gate,  two  killed  and 
a  third  left  for  dead.     The  Austrian 


Government  represented  that  it  was  a 
mere    outrage    of    drunken    soldiery. 
Investigations  which  were  begtm  by 
Archduke  Charles  were  stopped  and 
never  continued.    The  papers  relating 
to  the  investigation  were  removed  by 
the   Austrian   Government   from   the 
military  archives  in   1804,  and  have 
never  since  been  discovered.     Fyffe, 
Modem  Eiut>pe,  Vol.  1,  p.  180;  Wool- 
sey, Int.  L.,  6  ed.  (1897)  146,  n*.    The 
Ottoman  Porte,  in  the  16th  century, 
being  at  peace  with  Venice,  sent  a 
minister  to  the  King  of  France  to  know 
of  his  sentiments  toward  his  waging  war 
against  Venice.    The  ambassador  was 
arrested  in  passing  through  Venice,  and 
the  remonstrances  of  the  ambassador 
were  not  heeded  by  the  republic,  which 
took  the  ground  that  a  sovereign  power 
need  not  recognize  a  public  minister  as 
such  unless  it  is  to  him  that  his  cre- 
dentials are  addressed;  2  Ward,  Hist., 
(Dublin,  1795)  337;   Woolsey,  Int.  L., 
6  ed.  (1897)  148.    Marquis  de  Monti, 
Ambassador  from  France  to  Poland, 
was  arrested  at  Dantzig  on  his  way 
back  to  France,   said   (Twiss,   L.   of 
Nations,  Peace,  2  ed.  (1884)  377,  n")  to 
be  an  instance  of  enforcing  a  strict 
right  of  war.     Oppenheim,  Int.  L.,  2 
ed.  (1912)  Vol.  1,  472,  says  he  took  an 
active  part  in  the  war.    The  diplomatic 
agents  of  foreign  powers  at  Frankfort- 
on-the-Main  were  allowed  the  same 
privileges  on  their  transit  as  the  mem- 
bers of  the  German  Confederation;    2 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
217.     1803— The  Earl  of  Elgin,  Am- 
bassador from  Great  Britain  to  the 
Ottoman  Porte,  on  his  way  home  from 
Turkey,  was  arrested  in  Paris  by  order 
of  the  First  Consul  immediately  upon 
the  rupture  of  the  Peace  of  Amiens. 
He  was  not  released  until  the  end  of 
the   war.     Regarded   as   an   extreme 
instance   of   the   summum  jus   of   a 
belligerent;     Twiss,    L.    of    Nations, 
Peace,  2  ed.  (1884)  377,  n";    Twiss, 
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§192.  The  envoy  on  the  high  seas  will  be  going  to  or  rettiming 
from  the  exercise  of  his  ftinctions  at  some  foreign  court.  He  may  be 
(A)  traveling  in  time  of  war  on  (a)  his  own  ship  or  (b)  on  a  neutral 
ship  or  (c)  on  an  enemy  ship;    (B)  in  time  of  peace  he  may  be  on 


War,  2 ed.  (1875)  95.  1854— Sou6,  the 
envoy  of  the  United  States  of  America 
at  Madrid,  who  landed  at  Calais,  in- 
tending to  return  to  Madrid  Via  Paris, 
was  provisionally  stopped  at  Calais  for 
the  purpose  of  ascertaining  whether  he 
intended  to  make  a  stay  in  Paris,  which 
the  French  Government  wanted  to 
prevent,  because  he  was  a  French 
refugee  naturalized  in  America  and 
was  reported  to  have  made  speeches 
against  the  Emperor  Napoleon.  Soul6 
at  once  left  Calais,  and  the  French 
Government  declared,  during  the  cor- 
respondence with  the  United  States  in 
the  matter,  that  there  was  no  objection 
to  SouWs  traversing  France  on  his  way 
to  Madrid,  but  they  would  not  allow 
him  to  make  a  sojourn  in  Paris  or  any- 
where else  in  France;  Hall,  Int.  Law, 
6  ed.  (1909)  301,  302;  Hershey,  Int. 
L.,  (1912)  279n":  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  470;  4  Moore.  Dig.  of 
Int.  L.,  (1906)  557;  1  Westlake,  Int. 
L.,  2  ed.  (1910)  274.  United  Sutes  of 
America  accords  diplomatic  privileges 
to  foreign  diplomats  passing  through 
the  country;  4  Moore,  EHg.  of  Int.  L., 
( 1 906)  557.  Envoy  of  a  neutral  caught 
in  belligerent  territory  occupied  by  the 
military  forces  of  the  enemy  or  in  a  bel- 
ligerent city. — The  principal  case  which 
occurred  concerning  this  problem  is 
that  of  Mr.  Washbume,  ambassador  of 
the  United  States  in  Paris  during  the 
siege  of  that  town  in  1870  by  the  Ger- 
mans, who  claimed  the  privilege  of 
sending  a  messenger  to  London  with 
despatches  in  a  sealed  bag  through  the 
German  lines.  But  the  Germans 
refused  to  permit  the  ambassadors  to 


communicate  with  their  home  govern- 
ments except  under  condition  that  the 
dispatch  bags  be  opened  by  the  Ger- 
man officers  outside  the  city;  and  they 
adhered  to  that  decision  although  the 
Government  of  the  United  States  pro- 
tested. See  Hall,  Int.  Law,  6  ed.  ( 1 909) 
304;  Hershey,  Int.  L.,  (1912)  280; 
4  Moore,  Dig.  of  Int.  L.,  (1906j  696- 
701 ;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
471;  2  0ppenheim,  Int.  L.,  2ed.  (1912) 
194.  Westlake,  Int.  L.,  2  ed.  (1910) 
Vol.  1,  275,  says  the  Germans  refused 
the  transmission  of  dispatches  of  all 
envoys  except  the  minister  of  the 
United  States,  to  whom  the  protection 
of  Prussian  subjects  at  Paris  had  been 
entrusted,  and  that  the  United  States 
did  not  seem  to  differ  much  from  the 
view  taken  by  Germany.  1866-67 — 
Charles  A.  Washburn,  United  States 
minister  to  Paraguay  was  hindered  and 
delayed  on  his  return  to  the  United 
States  of  America  by  the  military  forces 
of  the  Argentine  Republic  and  Brazil 
then  at  war  with  Paraguay.  The 
United  States  of  America  protested  and 
the  interference  was  withdrawn;  4 
Moore,  Dig.  of  Int.  L.,  (1906)  559  et 
seq.  1918,  April,  during  the  war  of  the 
German  Aggression  (1914-1918)  the 
Germans  bombarded  Paris  with  a  long- 
range  gun,  and,  during  a  bombardment 
on  Good  Friday,  killed  the  counsellor  of 
the  Swiss  Legation  in  Paris,  Switzerland 
being  neutral.  It  appears  by  the  public 
prints  that  the  Emperor  of  Germany 
sent  a  personal  letter  to  the  President 
of  Switzerland  apologizing  for  the 
killing. 
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(a)  his  own  ship,  (b)  a  ship  of  the  receiving  state  or  (c)  a  ship  of  a 
third  country.  Most  of  the  instances  which  have  occurred  come 
under  the  first  heading.  In  time  of  peace,  in  modem  times,  there 
is  ordinarily  no  controversy  over  the  envoy  traveling  from  one  state 
to  another.  An  ambassador  traveling  on  the  high  sea  is  outside 
the  jtirisdiction  of  his  own  country  and  not  within  the  jurisdiction 
of  any  other  coimtry.  His  immunity,  therefore,  depends  on  the 
ship  on  which  he  is  traveling.  If  the  ambassador  of  one  belligerent 
is  traveling  on  a  neutral  ship,  he  is  protected  by  the  neutrality  of  the 
ship  and  may  not  be  captured  by  the  warship  of  the  other  belligerent." 

From  What  Time  Immunity  Begins. 

§193.    There  has  been  a  difference  of  opinion"  as  to  the  time  from 
which  immunity  begins,  whether  from  the  time  the  ambassador  first 


»2  1861,  Nov.  8— During  the  Civil 
War  in  the  United  States  of  America, 
the  Confederate  commissioners,  Mason 
and  Slidell,  and  their  secretaries,  were 

« 

taken  from  the  British  ship  "  Trent"  on 
the  high  sea  by  a  man-of-war  of  the 
United  States  Federal  Government. 
On  protest  of  Great  Britain,  the  United 
States  of  America  surrendered  the  cap- 
tives. A  strong  note  of  protest  was  also 
addressed  to  the  United  States  of 
America  by  Austria,  France  and 
Pnissia.  For  text  of  the  note,  see  10 
American  J.  Int.  L.,  Supp.  67.  For  a 
discussion  see  2  Halleck,  Int.  L.,  4  ed. 
(1908)  325  et  seq;  7  Moore,  Dig.  of 
Int.  L.,  (1906)  768  et  seq.;  Wheaton, 
Elements,  Dana's  ed.  (1866)  644; 
Walker,  Science,  Int.  L.,  (1893)  131  et 
seq.  "  The  Trent  Affair,"  (1896)  James 
A.  Woodbum.  Phillimore,  Int.  L.,  3 
ed.  (1879-1888)  Vol.  2,  169,  says  three 
questions  arose:  (1)  are  dispatches  of 
the  envoys  exempt  as  not  bdng  of  the 
nature  of  contraband,  (2)  are  envoys 
themselves  exempt  as  such,  (3)  was  it  a 
violation  of  the  jurisdiction  of  a  neutral 
vessel ;  and  says  that  different  groimds 
were  assigned  by  the  various  parties, 
and,  on  p.  175,  that  on  the  whole,  the 


case  might  be  considered  as  establishing 
the  proposition  that  the  ambassador  of 
a  belligerent  cannot  be  taken  from  a 
neutral  ship  on  the  high  seas.  "In  1 780 
private  negotiations  were  opened  be- 
tween persons  in  Holland  and  in  the 
then  North  American  colonies  of  Great 
Britain  on  the  subject  of  a  free  com- 
mercial intercourse  between  those 
coimtries.  Mr.  Henry  Laurens  was 
sent  as  Minister  Plenipotentiary  to 
Holland  on  board  an  American  packet, 
with  important  papers  showing  a  plan 
of  alliance  between  those  countries. 
The  packet  was  stopped,  and  Laurens 
and  the  papers  brought  to  England, 
where  he  was  charged  with  high 
treason.  (Knight's  Hist,  of  England, 
voL  V.  p.  437.) ";  2  Halleck,  Int.  L.,  4 
ed.  (1908)  323,n;  2  Phillimore,  Int.  L., 
3ed.  (1879-1888)  173,  174.  War  of  the 
German  Aggression  (1914-18).  Great 
Britain  granted  a  safe  conduct  for 
German  and  Austrian  ambassadors 
from  the  United  States  of  America  to 
their  respective  countries  upon  war 
breaking  out  between  the  United  States 
and  Germany  and  Austria. 

"Hershey,    Int.   L..   (1912)   279,  n. 
20. 
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enters  the  country  or  only  from  the  time  that  he  is  accorded  an 
audience  and  assumes  his  official  status  as  the  ambassador,  and  when 
he  leaves,  whether  the  immunity  extends  to  the  time  of  his  departure 
from  the  country  or  ends  when  he  has  ceased  to  act  as  ambassador. 
It  seems  quite  clear  that  the  reason  for  the  immtmity  exists  while 
the  ambassador  is  in  thfe  coimtry,  even  though  for  part  of  the  time 
he  is  not  enjoying  his  full  status  as  an  ambassador.  It  has  been 
suggested  that  the  envoy  is  only  entitled  to  immvmity  as  a  matter  of 
strict  law,  after  his  public  reception,"  but  that  he  is  customarily 
granted  these  immunities  from  the  time  of  his  entry  into  the  coimtry, 
but  the  authorities  are  not  agreed  upon  the  point,  and  it  is  difficult 
to  find  in  the  practice  a  sotmd  basis  for  a  principle  of  law  since  the 
diplomatic  relation  is  mutual  and  full  immunity  cannot  be  enforced 
by  the  sending  state  alone.  Upon  this  it  is  to  be  observed  that  the 
immtmity  is  granted  by  the  receiving  state  alone,  and  the  sending 
state  has  nothing  whatever  to  do  with  it,  and  tfet  the  immtmity 
is  granted  by  reason  of  the  obligation  of  the  international  factors  of 
conduct,  and  since  it  is  designed  to  expedite  the  exercise  of  the 
ftmctions  of  an  ambassador,  the  question  of  public  audience  has  noth- 
ing whatever  to  do  with  it." 

When  a  member  of  the  state  was  received,  the  question  was  raised 
as  to  his  immunity,  it  being  thought  that  he  could  not  claim  full 
immunity  because  subject  to  the  jurisdiction  of  his  own  state  as  a 
member.^  There  would  be  a  conflict  of  jurisdiction  here,  and  the 
question  would  arise  as  to  how  far  the  jurisdiction  was  divested  by 
the  member  assuming  the  office  of  an  ambassador  from  a  foreign 
state.     If  such  an  ambassador  is  accepted,  it  may  be  argued  that  the 

^^Hershey,   Int.  L.,  (1912)  279,  n.  his  diplomatic  functions,  was  impris- 

20.  oned  at  Port  Lafayette  on  the  charge  of 

*•  1818 — A  Mr.  Sarmiento,  an  envoy  violation  of  the  neutrality  laws  of  the 
to  the  United  States  (it  does  not  appear  United  States;  4  Moore,  Dig.  of  Int. 
from  what  country)  was  arrested  for  a  L.,  (1906)  667.  1917 — ^When  the  Gcr- 
judgment  debt  to  the  United  States,  man  Ambassador  was  handed  his  pass- 
contracted  prior  to  his  appointment,  ports  by  the  United  States  Government 
and  the  Attorney  General  gave  his  he  immediately  ceased  to  have  any 
opinion  that  his  appointment  imposed  official  status  after  the  passports  were 
on  the  President  no  obligation  at  all  to  handed,  but  he  was  carefully  protected 
discharge  from  the  previous  judgment;  in  his  person  until  he  had  left  the 
4  Moore,  Dig.  of  Int.  L.,  (1906)  654,  country. 

655.     1864— Dr.  Segur,  Minister  from         ^Woolsey,    Int.    L.,    6   ed.     (1897) 

Salvador,  after  his  recall  at  the  request  136. 
of  the  United  States  and  termination  of 
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acceptance  constituted  an  implied  assent  to  the  divesting  of  juris- 
diction.* 


Waiver  of  Immunity. 

§194.  The  immunity  may  be  waived  by  the  sending  state,  and 
where  express,  there  is  no  difficulty.'  The  only  question  is  whether 
the  inununity  may  be  waived  by  the  envoy,  and  what  amotmts  to 
an  implied  waiver.  There  is  a  difference  of  opinion  among  the 
writers  as  to  whether  the  consent  of  the  sending  state  is  necessary 
to  a  waiver.*  It  seems  clear,  however,  that  so  far  as  its  interest  in 
the  envoy  is  concerned,  the  latter  cannot  waive.  Where  the  immu- 
nity is  for  the  benefit  of  the  envoy,  as  in  the  case  of  wife,  family 
and  domestic  servants,  there  seems  to  be  no  reason  for  the  sending 


•  See  Macartney,  vs.  Garbutt,  1890 — 
L.R.  24,  Q.B.  368.  British  subject, 
secretary  of  Chinese  Legation  and 
received  by  Great  Britain  without 
express  condition  that  he  should  be 
subject  to  British  law,  has  immunity. 
For  discussion  see  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  450.  As  to  immunity  of 
ambassador  on  homeward  journey  when 
reception  has  been  refused,  see  1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  451n«. 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  366,  says  the  right  of  personal 
inviolability  attaches  to  the  envoy 
from  the  moment  of  entering  the  state 
to  which  he  is  accredited,  if  notice  of 
his  mission  has  been  previously  com- 
municated to  it,  to  time  of  quitting  the 
territory,  although  war  has  broken  out. 
1917,  Cotmt  Luxberg,  German  Minister 
to  the  Argentine  Republic,  having  been 
handed  his  passports,  deviated  from  his 
course  on  his  journey  home,  and  hid  in 
Uruguay,  whereupon  he  was  arrested. 
The  opinion  has  been  expressed  that  if 
he  remains  in  the  country  after  a 
sufficient  time  for  removal  has  elapsed, 
his  inmiunity  ceases.  Upon  the  death 
of  an  ambassador,  his  widow,  family 
and  domestics  continue  in  the  enjoy- 
ment of  the  same  immunity,  for  a 


limited  period.  See  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  327. 

»  1909— Wilhehn  Beckert,  the  Chan- 
cellor of  the  German  Legation  in 
Santiago  de  Chile,  murdered  the  porter 
of  the  legation,  a  Chilean  subject,  and 
then  set  fire  to  the  chancery  in  order  to 
conceal  his  embezzlements  of  money 
belonging  to  the  legation.  The  German 
Government  consented  to  his  being 
prosecuted  in  Chile;  he  was  tried,  found 
guilty,  and  executed  at  Santiago  on 
July  5,  1910;  1  Oppenheim,  Int.  L.,  2 
ed.  (1912)  474. 

*For  reference  to  differences  of 
opinion  as  to  whether  consent  of  send- 
ing state  is  necessary  to  waiver,  see 
Hershey,  Int.  L.,  (1912)  289n";  Vattel, 
(1758)  Chitty's  Trans.  Book  IV.  §111. 
Hall,  Int.  Law,  6  ed.  (1909)  173n>,  says 
it  appears  to  be  no  concern  of  the  local 
court  whether  the  waiver  is  by  consent 
of  the  sending  state  or  not.  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  Vol.  2,  188, 
189,  points  out  that  an  ambassador 
cannot  himself  waive  his  privilege,  as 
on  the  principle  of  the  Roman  law  the 
immunity  is  not  personal  but  incident 
to  the  office  for  the  honor  and  dignity 
and  welfare  of  the  state  they  represent, 
and  indeed  of  general  benefit  to  the 
entire  community  of  nations. 
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state  to  be  consulted.^  A  difficulty  arises  where  the  ambassador 
engages  in  trade  or  transactions  outside  the  discharge  of  his  diplomatic 
functions,  and  as  to  which  there  is  a  difference  of  opinion  in  practice 
as  to  whether  there  is  an  implied  waiver  of  his  immunity.*  It  seems 
clear  that  if  the  sending  state  is  to  be  consulted,  there  is  no  waiver 
by  the  mere  engaging  in  business,  and,  as  it  has  been  suggested, 
the  possible  inconveniences  and  political  misunderstandings  incident 
to  the  attempt  in  such  cases  to  enforce  the  municipal  law  against  the 
envoy  are  a  greater  evil  than  would  arise  from  occasional  instances 
of  an  envoy  escaping  the  processes  of  the  court.** 


» Philliniore,  Int.  L.,  3  ed.  (1879- 
1 888)  Vol.  2,  226,  says  the  immunity  to 
the  suite  is  on  account  of  the  ambassa- 
dor and  may,  therefore,  be  waived  by 
him  except  in  the  case  of  officials 
appointed  by  the  head  of  the  state 
himself.  When  the  Congress  was  held 
at  Nimeguen,  the  assemblage  of  so 
many  privileged  persons  as  composed 
the  trains  of  the  ambassadors  being 
likely  to  prove  detrimental  to  the  peace 
of  the  city,  the  ambassadors  agreed 
that  they  should  waive  their  right  to 
protect  their  servants,  and  the  magis- 
tracy of  the  town  was  allowed,  by  con- 
sent, to  do  justice  among  them;  2 
Ward,  Hist.,  (Dublin,  1795)  332. 
Under  Statute  of  Anne,  the  privilege  of 
exemption  from  being  sued  possessed 
by  the  servant  of  an  ambassador  is  lost 
by  the  circumstance  of  trading;  Hall, 
Int.  Law,  6  ed.  (1909)  177;  I  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  465,  n-. 

•  1763—The  Ambassador  of  Holland 
at  the  Court  of  the  Landgrave  of  Hesse- 
Cassel  was  accused  of  mal-administra- 
tion  of  a  testamentary  trust.  The 
Government  of  Cassel  called  upon  him 
to  render  an  account,  which  he  refused 
to  do,  whereupon  he  was  arrested  with  a 
view  to  obtaining  from  him  the  necessary 
documents  connected  with  the  trast. 
But  the  Landgrave  was  obliged  to  send 
a  special  embassy  to  Holland  to  make 
apology  and  reparation  for  this  infrac- 
tion of  international  la<¥;  2  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  202.    1720— 


Envoy  of  the  Duke  of  Holstein  to 
Holland  was  sued  in  Holland  for  debt 
contracted  in  the  course  of  trade,  and 
judgment  was  rendered  against  him 
and  execution  issued  for  property 
within  the  jurisdiction  against  mov- 
ables and  things  belonging  to  him  as 
an  ambassador;  1  Halleck,  Int.  L.,  4 
ed.  (1908)  368,  369;  2  Phillimore,  Int. 
L..  3  ed.  (1879-1888)  223.  Embarking 
in  commerce  is  a  waiver  of  immunity, 
but  the  envoy  may  be  indirectly  com- 
pelled, by  seizure  of  the  effects  belong- 
ing to  the  commerce,  to  plead  in  his 
own  defense;  Vattel,  (1758)  Chitty's 
Trans.  Book  IV.  §  1 14.  The  notion  has 
been  advanced  that  the  immunity  can- 
not be  waived  at  all,  and  that  a  judg- 
ment may  be  rendered  against  the 
ambassador  personally,  but  no  execu- 
tion may  issue  against  him  or  against 
the  property  entitled  to  immunity  by 
international  law;  1  Halleck,  Int.  L., 
4ed.  (1908)  365  et  seq. 

••  Manning,  Int.  L.,  2  ed.  Amos 
(1875;  111,  112,. says  that  as  to  trans- 
actions in  which  envoy  engages  outside 
his  diplomatic  function,  as  engaging  in 
trade  or  becoming  a  plaintiff,  there  is 
no  real  waiver  of  privileges,  as  the 
possible  inconveniences  and  political 
misundersta;ndings  incident  to  an  at- 
tempt in  such  case  to  subject  him  to 
the  power  of  the  state  are  a  greater  evil 
than  the  occasional  impotency  of  the 
courts. 
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§§195,  196 


Envoy  as  Complainant 


Damage  to  Interest  of  the  Envoy. 

§195.  The  interest  of  the  envoy  apart  from  the  interest  of  the 
sending  state  in  him,  may  be  damaged  by  acts  done  within  the 
jurisdiction,  which  will  generally  be  by  act  of  an  individual,  as  by 
assault  and  battery  on  the  person  of  the  envoy,  robbing  him  in  the 
highway,  or  otherwise  offering  him  personal  injury  or  violation.  The 
property  of  the  envoy  may  be  damaged.  The  receiving  state,  so 
far  as  it  is  bound  by  international  law  to  protect  his  interest  and  to 
the  extent  to  which  it  conforms  to  that  obligation,  will  restrain  such 
conduct  by  persons  of  the  state  by  appropriate  municipal  law.^ 

Envoy  as  Complainant. 

§196«  The  envoy  cannot  appear  as  plaintiff  or  prosecutor  against 
an  individual  damaging  his  interest  without,  to  a  certain  extent, 
compromising  the  dignity  of  the  state,  where  he  will  have  to  appear 
in  court,  give  testimony,  and  perhaps  swear  out  a  preliminary 
warrant.'  The  general  practice  is  for  the  receiving  state  to  proceed 
against  such  wrongdoer  on  behalf  of  the  envoy.    Some  difficulty 


'  1639  (about),  Grotius,  Ambassador 
of  Sweden  to  the  court  of  Louis  XIII, 
on  his  return  from  an  audience  with  the 
King,  while  passing  through  a  village, 
was  fired  at  by  a  crowd  who  had 
assembled  to  witness  an  execution,  the 
report  having  gone  around  that  the 
occupants  of  the  coach  were  friends  of 
the  prisoners  and  were  come  to  rescue 
them,  one  of  the  mounted  servants  of 
the  ambassador  having  struck  the 
people  with  his  whip  in  order  to  make 
the  mob  give  way  for  the  coach.  The 
King,  upon  learning  of  the  affair, 
apologized,  and  a  number  of  the  inhabi- 
tants of  the  village  were  arrested,  tried 
and  convicted,  but  Grotius  obtained  a 
pardon  for  them.  Grotius,  by  Vree- 
land  (1917).  217,  218.  Respublica  v. 
De  Longchamps,  1  Dall.  Ill  (1784). 
Defendant  was  convicted  of  an  assult 
on  the  Secretary  of  the  French  Lega- 
tion (a)  within  the  mansion  (house)  of 
the  minister,  (6)  on  the  public  street. 
Conviction  sustained  imder  law  of 
nations,  part  of  the  law  of  Pennsylvania 
(no  statute),  and  demand  of  French 


Minister  that  defendant,  who  was  a 
Frenchman,  be  delivered  up  and  sent  to 
Prance  for  punishment,  refused,  and 
sentenced  to  imprisonment  and  fine 
imposed.  United  States  v.  Ortega,  1 1 
Wheat.  467  (1826),  indictment  under 
act  of  1790,  chapter  36,  for  infracting 
the  law  of  nations  by  offering  violence 
to  the  charge'  d'affaires  of  Spain.  Con- 
victed. Moved  in  arrest  of  judgment 
that  the  cause  was  one  affecting  an 
ambassador  or  other  public  minister, 
and  therefore  not  within  the  jurisdic- 
tion of  United  States  Circuit  Court  but 
within  the  sole  jurisdiction  of  the 
United  States  Supreme  Court  within 
the  words  of  the  Constitution.  Motion 
dismissed.  The  case  not  within  the 
meaning  of  the  Constitution,  as  it 
affects  the  United  States  of  America 
and  the  individual  convicted. 

•  Notice  also  that  the  envoy,  if  in- 
sulted or  wronged,  cannot  appear  as  a 
common  person  demanding  satisfaction 
in  a  court  of  justice.  "He  has  a  right 
to  demand  the  state  in  which  he  is  re- 
siding prosecute  the  wrongdoer  as  a 
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arises,  however,  in  a  state  where  the  municipal  law  requires  the 
prosecutor  to  institute  the  proceedings  and  appear  against  the 
accused,  and  excludes  any  testimony  against  him,  unless  it  is  given 
in  open  court  on  his  trial.' 


public  criminal;"  2  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  188;  Vattel,  (1758) 
Chitty 's  Trans.  Book  IV.  5 1 1 1 .  1 627— 
Phillip  Weiseman,  a  German,  made  a 
bargain  to  defray  the  expenses  of  the 
Ambassador  of  Denmark  at  a  certain 
rate  from  Paris  to  London,  and  upon 
the  latter's  arrival  at  London,  made  an 
unreasonable  demand,  whereupon  the 
ambassador  complained  to  the  Lord 
Chamberlain,  who  acquainting  the 
King,  an  order  was  made  for  the  Lord 
President  of  the  Council,  the  Lord 
Chamberlain,  and  the  Vice-Chamber- 
lain, to  hear  and  determine  the  business. 
This  body  found  that  the  said  Phillip 
had  received  more  monies  than  was 
agreed  upon,  and  had,  wiihout  reason, 
made  the  demand  upon  ihc  ami.  assador 
and  had  maliciously  and  impudently 
blazed  abroad  words  and  writings 
without  having  regard  to  the  honor  of 
the  person  whom  he  presents,  etc.  He 
was  ordered  commited  until  he  gave 
satisfaction  to  the  ambassador;  2  Ward, 
Hist.,  (Dublin,  1795)  302. 

'  In  the  United  States  there  is  a 
difficulty  in  the  application  of  this 
principle  owing  to  the  constitutional 
rule  requiring  that  evidence  be  given 
against  a  criminal  in  open  court,  and 
therefore  if,  in  any  case,  the  envoy  is  a 
necessary  witness,  he  must  appear  and 
give  such  testimony,  otherwise  the 
prosecution  will  fail.  Where  a  foreign 
attache  institutes  criminal  proceedings 
in  the  United  States  Courts  against  a 
local  officer  for  violation  of  his  diplo- 
matic privilege  and  claims  immunity 
from  the  requirement  of  personal 
attendance  and  testimony,  the  Depart- 
ment of  State  will  refrain  from  interfer- 
ing and  leave  it  with  the  court  having 


jurisdiction  to  decide  whether  the 
attach^  should  be  required  to  attend; 
4  Moore,  Dig.  of  Int.  L.,  (1906)  642  et 
seq.  The  evidence,  of  course,  might  be 
sufficient  to  convict  without  calling  the 
prosecution.  The  language  is  ambigu- 
ous. 1793 — The  Minister  Plenipoten- 
tiary of  France  complained  to  the 
United  States  of  some  libellous  publica- 
tions against  him  by  the  Chief  Justice 
of  the  United  States  and  a  United 
States  Senator.  The  President  indi- 
cated that  the  minister  should  be  pro- 
tected; 4  Moore,  Dig.  of  Int.  L.,  (1906) 
628.  As  to  the  trial  of  William  Cobbett 
for  libel  on  the  Spanish  Minister,  see  4 
Moore,  Dig.  of  Int.  L.,  (1906)  629. 
1 802— A  mob  in  the  City  of  Philadel- 
phia tore  down  the  flag  of  the  Spanish 
Minister;  4  Moore,  EHg.  of  Int.  L., 
(1906)  627.  1810— The  charge*  d'af- 
faires of  Russia  gave  a  party  at  his  house 
in  Philadelphia,  and  a  mob  outside  took 
offense  at  a  transparent  painting  in  his 
window  and  endeavored  to  destroy  it. 
It  appears  that  the  persons  implicated 
were  prosecuted  before  the  municipal 
tribunal;  4  Moore,  EHg.  of  Int.  L., 
(1906)  627.  1841— An  assault  was 
committed  in  the  City  of  New  York  on 
a  son  of  General  Alvear,  the  Argentine 
Minister  to  the  United  States,  the  son 
being  also  Secretary  of  the  Legation. 
The  United  States  apologized  and 
stated  that  the  proper  authorities  would 
be  instructed  to  proceed  against  the 
assailants;  4  Moore,  Dig.  of  Int.  L., 
(1906)  623.  1852— Count  Sartiges, 
the  French  Minister  to  the  United 
States,  received  a  letter  challenging 
him  to  fight  a  duel,  and  the  challenger 
upon  finding  the  challenge  unaccepted, 
indicated  that  he  would  assault  the 
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§197.  Controversies  may  arise  between  two  or  more  envoys 
in  any  coimtry.  Such  instances  are  rare,  and  when  they  occur  are 
inevitably  a  sotu'ce  of  embarrassment  to  the  receiving  state  because 
the  interest  of  two  fully  eqtial  independent  states  in  their  respective 
envoys  is  concerned  and  any  interference  by  the  receiving  state  may 
involve  a  discrimination  between  the  two  which  may  give  offense.^" 


minister.  United  States  authodties 
took  steps  to  hold  him  in  bail  to  keep 
the  peace;  4  Moore,  Dig.  of  Int.  L., 
(1906)  624.  1852— Baron  von  Gerolt, 
Prussian  Minister  to  the  United  States, 
complained  of  violence,  threatened  or 
committed,  on  him  or  his  household  by 
a  German  named  Du  Pilessis.  The 
Attorney  General  of  the  United  States 
stated  that  a  prosecution  must  be 
instituted  before  a  proper  officer  on 
oath,  and  that  if  the  envoy  was  the 
only  person  who  was  a  witness,  and 
therefore  the  only  one  capable  of  testi- 
fying, there  seemed  to  be  no  reason 
why  he  should  refrain  from  voluntarily 
offering  his  testimony  in  the  matter; 
4  Moore,  Dig.  of  Int.  L.,  (1906)  624. 
1883 — Upon  complaint  of  the  Haitian 
Minister  of  the  failure  of  local  authori- 
ties to  institute  proceedings  against  a 
person  who  was  alleged  to  have 
assaulted  his  son,  he  was  advised  that 
such  proceedings  could  not  be  instituted 
except  upon  complaint  of  the  person 
assaulted  or  of  a  witness  to  the  assult; 
4  Moore,  Dig.  of  Int.  L.,  (1906)  625. 
1887— The  house  of  the  Chilean  Min- 
ister at  Washington  was  robbed.  The 
minister  expressed  his  appreciation  of 
the  action  of  the  police  in  promptly 
arresting  the  offender.  The  Depart- 
ment of  State  expressed  to  the  minister 
its  hope  that,  in  order  to  prevent  a 
miscarriage  of  justice,  the  minister 
and  the  members  of  his  family  would 
offer  themselves  as  witnesses;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  645. 

>*  165 1 — Spanish  Ambassador  at  Hol- 
land   complained    that    the    French 


Ambassador  had  intercepted  his  dis- 
patches and  opened  his  letters.  The 
States  General  refused  to  take  any 
cognizance  of  the  matter  as  subject  only 
to  inquiry  of  French  and  Spanish  kings; 
1  Wildman,  Int.  L.,  ( 1 849)  112.  1 826— 
A  controversy  arose  at  Washington 
between  two  diplomatic  representatives 
of  Portugal,  different  appointments 
having  been  made  owing  to  change  in 
the  government  at  home.  A  contro- 
versy arose  between  these  gentlemen, 
and  one  demanded  of  the  other  the 
surrender  of  the  archives  of  the  Portu- 
guese Legation,  and,  upon  refusal,  had 
him  arrested  and  confined  for  refusal  to 
give  bail.  The  arrested  envoy  applied 
to  the  Department  of  State  for  a  certifi- 
cate of  his  recognition  by  the  President 
as  charge'  d'affaires  of  Portugal.  The 
Attorney  General  of  the  United  States 
gave  an  opinion  that  the  seizure  of 
power  by  the  new  government  at 
Portugal  did  not  ipso  facto  extinguish 
the  letter  of  credence  of  the  latter 
government's  envoy;  that  in  order  to 
produce  this  result,  there  must  be  an 
appointment  by  the  new  government 
and  a  recognition  of  the  authority  of  the 
new  government  by  the  United  States. 
This  opinion  was  submitted  to  the  court, 
which  discharged  the  envoy  from  the 
process  on  the  ground  (1)  that  an  out- 
going minister  was  privileged  from  suit, 
(2)  that  the  opinion  of  the  Attorney 
General  prepared  for  the  Department 
of  State  should  be  received  as  the  sense 
of  the  government  on  the  subject;  4 
Moore,  Dig.  of  Int.  L.,  (1906)  664  et 
seq.    1918,  June  1 — ^As  the  result  of  a 


260 


INTERCOURSE   BETWEEN   STATES 
Functions  of  an  Envoy 

Functions  of  an  Ambassador. 


§198 


§198.  The  function  of  an  ambassador  is  to  negotiate  and  to  report 
to  his  home  country  on  all  matters  of  interest  arising  in  the  country 
to  which  he  is  accredited.*^  He  also  has  frequently  imposed  upon 
him  certain  duties  of  registration  of  births,  marriages  and  death,  and 
of  granting  passports  and  authentication  of  certain  documents.  He 
is  also  expected  to  look  after  the  interests  of  the  members  of  his  own 
state.  The  extent  to  which  he  can  exercise  the  ftmctions  other  than 
those  of  direct  negotiation  is  obviously  limited  by  the  municipal 
law  of  the  country  to  which  he  is  sent.*^ 


conflict  for  possession  of  the  legation 
premises  at  Berne,  Switzerland,  be- 
tween the  former  diplomatic  represen- 
tatives of  Russia  and  a  Soviet  delega- 
tion that  recently  was  admitted  to 
Switzerland,  the  Swiss  authorities  sealed 
up  the  legation  quarters,  excluding 
both  parties.  The  Bolshevik  delega- 
tion arrived  in  Berne  to  establish 
diplomatic  relations  between  Switzer- 
land and  Russia.  Felix  Calonder, 
President  of  the  republic,  informed 
them  that  Switzerland  was  giving  the 
Soviet  Government  only  semiofficial 
recognition.  The  delegation  appeared 
at  the  Russian  Legation  to  take  posses- 
sion of  the  office,  but  found  the  former 
minister  and  his  staff  determined  not 
to  give  up  the  place.  The  government 
decided  later  to  close  the  premise. 

"  Hall,  Int.  Law,  6  ed.  (1909)  184n'; 
I  Oppenheim,  Int.  L.,  2  ed.  (1912)  453, 
454;  4  Moore,  Dig.  of  Int.  L.,  0906) 
565-576. 

"  The  functions  of  an  envoy  are: 

(A)  Direct    internal   business   of   the 

mission — 
(1)  Custody  of  archives, 
<2)  Diplomatic  correspondence, 

(3)  Record  of  work  of  legation, 

(4 )  Exercise  of  measure  of  jurisdic- 
tion over  household. 

(B)  Conduct  of  negotiations  with  re- 

ceiving state — 

(1)  Verbal  communications, 

(2)  Formal  communications, 

(3)  Maintenance    of    diplomatic 


privileges  and  immunities, 
(4)  Action  to  protect  interests  of 
state  and  particularly  treaty 
rights. 

(C)  Relation  to  citizens  of  his  own 

state — 

( 1 )  Measure  of  protection  to  them, 

( 2)  Issue  and  vis^  of  passports  and, 
in  some  countries,  issue  of  cer- 
tificates of  nationality  and 
travel  certificates, 

(3)  In  matters  of  extradition, — 
Presentation  of  requisition  for 

extradition  of  member  of 
his  own  state  from  receiving 
state. 
Certification  of  papers  sub- 
mitted in  the  matter  of 
requisition  by  receiving 
state  upon  sending  state. 

(4)  Sometimes  performing  notarial 

functions, 

(5)  Exercise  of  reasonable  cour- 

tesy  in   treatment   of  his 
fellow  citizens 
All  functions  vary  with  local 
law. 

(D)  Making   of  reports   of  his   own 

government — 
Keeping  them  informed  upon 
Views  and  policy  of  the  state 

to  which  he  is  accredited. 
Such  facts  as  to  events,  com- 
merce, discoveries  as  may 
seem  desirable;  Wilson  & 
Tucker,  Int.  L..  (1901)  170, 
172. 
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§199.  The  mission  begins  by  act  of  the  state  in  sending  and 
another  state  in  receiving  an  ambassador  and  cannot  begin  in  any 
other  way.  No  individual  can,  of  his  own  motion,  constitute  himself 
an  ambassador  of  a  state,  and  no  state  can  enter  into  diplomatic 
relations  with  another  state  without  the  formalities  of  sending  an 
ambassador  who  is  duly  received,  as  has  already  been  described. 
International  intercourse,  as  it  were,  must  flow  in  certain  prescribed 
formal  channels.  The  mission  may,  however,  terminate  in  several 
ways,  which  can  only  be  by  the  act  of  the  sending  or  receiving  state 
or  the  occurrence  of  some  extraneous  fact  necessarily  interrupting  the 
intercourse,  as  for  instance,  the  death  of  the  ambassador.  The 
writers,  however,  generally  fail  to  accurately  apprehend**  this  point 
and  refer  to  facts  as  terminating  the  mission  which  do  not  neces- 
sarily have  that  effect  of  themselves;  as,  for  instance,  war,  which  we 
have  already  pointed  out,  results  in  the  belligerent  states  terminating 
diplomatic  relations,  but  does  not,  of  itself,  terminate  those  relations. 
In  all  these  cases,  the  mission  is  terminated  by  act  of  the  sending  or 
receiving  state  taken  in  consequence  of  the  facts  referred  to.  Some 
of  the  views  of  the  writers  are  collected  in  the  note."  These  arrange- 
ments of  the  cause  of  termination  of  the  mission  are,  as  usual,  illogical 
and  confusing.  We  have  appended  in  the  note  a  tabular  statement 
which  is  believed  to  be  a  more  accurate  representation  of  the  facts 


"  See  Hall,  Int.  Law,  6ed.  (1909)  297; 
1  Halleck,  Int.  L.,  4  ed  (1908)  390-395; 
4  Moore,  EHg.  of  Int.  L.,  (1906)  470  et 
seq.;  Vattel,  (1758)  Chitty's  Trans. 
Book  IV.  5125. 

"  Mission  may  terminate  in  various 
ways: 

(A)  Death  of  diplomat, 

(B)  In  ordinary  course  of  events,  by 

( 1 )  Expiration  of  period  for  which 

powers  were  given, 

(2)  Fulfillment  of  purpose  of  mis- 

sion sent  on  special  errand, 

(3)  Change  of  grade  of  diplomat, 

(4)  Death  or  dethronement  of  the 

sovereign  to  whom  accred- 
ited except  in  case  of  repub- 
ican  forms  of  government, 

(5)  Change    in    government    of 

sending  state. 


(2) 


(3) 


(C)  Mission   may   be   interrupted   or 
broken  oflf  by 
(1)  Strained  relations 

Between  states  themselves. 
Between     the     diplomatic 
agents  and  receiving  state. 
Declaration  of   war  immedi- 
ately terminates  diplomatic 
relations, 
Diplomatic    relations    broken 
off  by  personal  departvire  of 
the  agent  for  stated  cause, 
(4)  Friction  between  two  states. 
Wilson  &  Tucker.  Int.  L.,  (190U  172, 
173.    "A  diplomatic  mission  may  come 
to  an  end  from  eleven  different  causes — 
namely,  accomplishment  of  the  object 
for  which  the  mission  was  sent;  expira- 
tion of  such  letters  of  credence  as  were 
given  to  an  envoy  for  a  specific  time 
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only ;  recall  of  the  envoy  by  the  sending 
state;  his  promotion  to  a  higher  class; 
the  delivery  of  passports  to  him  by  the 
receiving  state;  request  of  the  envoy 
for  his  passports  on  accotmt  of  ill-treat- 
ment; war  between  the  sending  and  the 
receiving  state;  constitutional  changes 
in  the  headship  of  the  sending  or  receiv- 
ing state;  revolutionary  change  of 
government  of  the  sending  or  receiving 
state;  extinction  of  the  sending  or 
receiving  state;  and  lastly,  death  of  the 
envoy;"  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  476.  PhiUimore,  Int.  L..  3  ed. 
(1879-1888)  Vol.  2,  262,  says  mission 
may  be: 

1 — altered  in  its  rank  or  character, 
(a)  grade  of  embassy  changed. 
2 — suspended 

death  of  sovereign. 
3 — is  ended  by — 

(a)  lapse  of  a  particular  period,  as 

in  the  case  of  an  ambassador 
appointed  ad  interim  when 
the  r^ular  ambassador  re- 
turns to  his  post. 

(b)  accomplishment  of  the  particu- 

lar object  of  the  mission; 

(c)  by    death,    abdication   or   de- 

thronement of  the  sovereign 
accrediting  the  minister,  or 
death  of  the  sovereign  to 
which  he  is  accredited ; 
id)  by  formal  declaration  of  min- 
ister that  his  mission  can  be 
considered  as  closed; 
(e)  by  act  of  court  to  which  he  is 

accredited; 
(/)   by    voluntary    resignation    of 

office  by  envoy; 
(j?)  by  recall  by  his  own  govern- 
ment. 
The  functions  of  an  ambassador  cease 
by  the  death  of  either  of  the  sovereigns 
by  or  to  whom  he  is  accredited,  but  his 
privilege  is  not  suspended  while  expect- 
ing new  credentials  or  waiting  to  be 
recalled;  1  Wildman,  Int.  L.,  (1849) 
120.    The  mission  of  a  foreign  minister 


resident  at  a  foreign  court,  or  at  a 
congress  of  ambassadors,  may  termi- 
nate during  his  life  in  one  of  the  follow- 
ing modes: 

1.  By  the  expiration  of  the  period 
fixed  for  the  duration  of  the  mission; 
or,  where  the  minister  is  constituted  ad 
interim  only,  by  the  return  of  the 
ordinary  minister  to  his  post.  In  either 
of  these  cases  a  formal  recall  is  unnec- 
cessary. 

2.  When  the  object  of  the  mission  is 
fulfilled,  as  in  the  case  of  embassies  of 
mere  ceremony;  or,  where  the  mission 
is  special,  and  the  object  of  the  negotia- 
tion is  attained  or  has  failed. 

3.  By  the  recall  of  the  minister. 

4.  By  the  decease  or  abdication  of  his 
own  sovereign,  or  the  sovereign  to 
whom  he  is  accredited.  In  either  of 
these  cases,  it  is  necessary  that  his 
letters  of  credence  should  be  renewed; 
which,  in  the  former  instance,  is  some- 
times done  in  the  letter  of  notification 
written  by  the  successor  of  the  deceased 
sovereign  to  the  prince  at  whose  court 
the  minister  resides.  In  the  latter  case, 
he  is  provided  with  new  letters  of 
credence;  but  where  there  is  reason  to 
believe  that  the  mission  will  be  sus- 
pended for  a  short  time  only,  a  negotia- 
tion already  commenced  may  be  con- 
tinued with  the  same  minister  confi- 
dentially sub  spe  rati. 

5.  When  the  minister,  on  account  of 
any  violation  of  the  law  of  nations,  or 
any  important  incident  in  the  course  of 
his  negotiation  assumes  of  himself  the 
responsibility  of  declaring  his  mission 
terminated. 

6.  When,  on  account  of  the  minis- 
ter's misconduct  or  the  measures  of  his 
government,  the  court  at  which  he 
resides  thinks  fit  to  send  him  away 
without  waiting  for  his  recall. 

7.  By  a  change  in  the  diplomatic 
rank  of  the  minister.  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  325,  326. 
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of  the  case.^^  The  universal  custom  among  autocracies  was  to 
consider  that  a  change  in  the  head  of  a  state,  as  the  death  or  dethrone- 
ment of  a  monarch,  terminated  the  formal  intercourse  existing 
between  the  states,  and  necessitated  new  letters  to  the  various 
diplomatic  envoys  representing  that  state  at  other  capitals  and  the 
envoys  of  other  states  at  its  capital.^  It  is  not  customary,  however, 
to  consider  the  election  of  a  new  head  of  a  republic  as  having  any 
effect  upon  the  intercourse  between  it  and  foreign  states.* 


Language. 

§200.  The  diversity  of  tongues  spoken  by  the  people  of  the  various 
independent  states  of  the  world  makes  international  communication 
a  matter  of  some  difficulty.'  While  the  Latin  tongue  was  the  exclu- 
sive meditmi  of  communication  among  educated  men,  it  was  employed 
in  all  international  communications  and  treaties.*  During  the  pre- 
ponderance of  Spain  in  the  fifteenth  century,  the  Castilian  tongue 
was  generally  employed.  Since  the  reign  of  Louis  XIV,  French  has 
been  used,  but  under  protest  by  other  nations.    The  usual  practice 


"  A  mission  may  be  terminated  by, 
Act  of  sending  state: 
Recall  of  envoy. 
Change  in  grade, 

Ending  of  period,  if  any,  prescribed 
in  letter  of  appointment. 
Act  of  receiving  state: 
Dismissal  of  envoy, 
Request  for  recall. 
Change  in  international  status  of  send- 
ing or  receiving  state: 

Either  state  disappearing  from  inter- 
national horizon. 
Change  in  government : 
Disappearance  of  government  as  by 
revolution  or  anarchy. 
Change  in  head  of  state: 
Monarchies: 
Death,    abdication    or    dethrone- 
ment of  the  prince. 
.    Republics: 

Election  of  new  president. 
Death  of  envoy: 
Act  of  envoy :  ) 

Dep>arture  or  ceasing  to  discharge 
diplomatic  functions. 


Accomplishment  of  object  for  which 
appointment  was  made. 

'  Great  Britain  dismissed  the  French 
Ambassador  on  death  of  Louis  XVI.  of 
France  in  1793.  See  note  of  dismissal, 
1  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
320.  This  custom  appears  to  obtain 
even  in  modem  times.  Jan.  25,  1917, 
upon  the  accession  of  Emperor  Charles 
of  Austria-Himgary,  the  American 
Ambassador  presented  his  new  creden- 
tials at  a  public  audience  carried  out 
with  full  state  ceremony. 

«Hall,  Int.  Law,  6  ed.  (1909)  297; 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbett's  Trans.  V.  X.  1;  4  Moore 
Dig.  of  Int.  L..  (1906)  462;  Wheaton, 
Elements,  Dana's  ed.  (1866)  326. 

» For  discussion  of  this  see  2  Philli- 
more, Int.  L.,  3  ed.  (1879-1888)  65-67; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
235;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  I.  IV.  5. 

*  See  {341,  ante,  on  treaties. 
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in  modem  times,  where  states  use  different  tongues,  is  for  the  state 
sending  the  communication  to  append  a  translation  as  a  matter  of 
reciprocal  comity.* 

Congresses  and  International  Conpeebnces. 

§201.  Congresses*  and  international  conferences  are  of  frequent 
occurrence,  and  are  composed  of  representatives  of  the  various  states 
taking  part  in  the  congress  or  the  conference.  The  representatives 
are  not  ambassadors  or  envoys  of  the  same  character  as  those  sent 
directly  from  one  state  to  the  other,  although  they  represent  the 
dignity  and  honor  of  the  sending  state  accredited  to  any  other  one 
or  more  particular  states.  Such  envoys,  however,  have  the  same 
immunity  as  that  possessed  by  ordinary  envoys.^ 

Summary. 

§202.  Intercourse  between  independent  states  is  the  fundamental 
fact  of  international  life.  Indeed  it  is  not  possible  to  conceive  of 
any  international  relations  existing  without  it.^  The  primary  fact 
in  intercourse  is  recognition  of  some  kind.'  Independent  states  are 
compelled  to  have  intercourse  with  each  other  primarily  by  self- 
interest,  and  no  civilized  state  can,  without  serious  jeopardy  to  its 
own  interests,  abstain  from  participation  in  international  intercourse 
with  the  other  independent  states  of  the  world.  The  gregarious 
instinct  of  man  extends  to  and  permeates  the  independent  state  of 


•  1790 — Emperor  of  Austria,  Leopold 
II.  complained  to  Louis  XVI.  that  cor- 
respondence of  latter  was  in  French 
instead  of  in  Latin.  By  120th  article  of 
Final  Act  of  Congress  of  Vienna  in 
1815,  it  was  stipulated  that  French 
should  be  exclusively  employed  in 
copies  of  that  treaty.  Ottoman  Porte 
regards  no  treaty  as  binding  unless  in 
Turkish.  European  powers  have 
avoided  what  might  be  thought  a 
derogatory  concession  to  this  whim  by 
having  their  treaties  with  Turkey 
written  in  divers  languages;  2  Philli- 
more,  Int.  L..  3  ed.  (1879-1888)  66,  67. 
The  peace  treaty  of  Versailles  of  June 
28,  1919.  concluding  the  war  of  the 
German  Aggression,  1914-1918,  was 
drawn  up  in  the  English  and  the  French 


tongues.  The  United  States  uses  the 
English  language  in  all  written  com- 
munications to  foreign  powers.  In 
countries  in  the  East  and  tu^ent  cases 
in  other  countries  the  communication 
may  be  accompanied  by  a  translation 
into  the  language  of  the  coimtry  but 
in  any  event  the  English  text  is  to  be 
regarded  as  the  standard;  4  Moore, 
Dig.  of  Int.  L.,  (1906)  704. 

•"A  military  Congress  is  where 
princes  or  the  Generals  of  a  war  meet  in 
conference  or  in  battle.'*  They  meet  in 
conference  in  hope  of  settlement  of  the 
dispute;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  I.  IX.  1. 

^  Hershey,  Int.  L.,  (1912)  308  et  seq. 

» See  §130,  ante. 

*See  §131,  ante. 
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which  he  is  a  part.  The  so-called  right  of  a  state  to  intercourse  is 
only  a  power  to  have  intercourse,  the  full  exercise  of  which  is  impelled 
by  the  self-interest  of  the  state  and  the  &cts  of  international  life,  and 
is  not  restrained  by  any  factors  of  international  conduct.  Inter- 
course is  purely  voluntary  and  there  is  no  occasion  to  resort  to  any 
external  factor  determining  the  conduct  of  independent  states  as 
every  such  state  will  participate  in  intercourse  without  any  such 
pressure.  There  is  therefore  no  obligation  to  maintAin  intercourse 
imposed  by  any  external  international  factor  of  conduct,  but  a  very 
strong  obligation  imposed  by  self-interest,  necessities  of  commerce 
and  civilization.' 

Intercourse  between  independent  states  is  hostile  or  pacific,  and 
in  either  case  may  be:  (A)  personal,  between  the  heads  of  the  state; 
(B)  corporate,  between  the  governments;  (C)  between  members  of 
the  different  states  in  their  individual  capacity;  (D)  between  an 
independent  state  and  an  individual,  and  the  latter  may  be  a  member 
of  the  state  in  question  or  member  of  another  state.  We  may  also 
distinguish  the  intercourse  and  the  means  of  intercourse. 

Our  attention  in  this  chapter  will  be  confined  to  the  means  of 
pacific  intercourse  between  independent  states  in  their  corporate 
capacity.^  Personal  intercourse  between  monarchs  during  the 
existence  of  personal  government  was  the  principal  instance  of 
intercourse  which  occurred,  and  such  intercourse,  whether  hostile  or 
pacific,  was  carried  on  for  the  personal  advantage  of  the  monarch, 
as  the  state  and  the  people  were  regarded  as  his  property  to  do  with 
as  he  pleased.^  The  growth  of  commerce,  increase  in  civilization 
and  education,  and  the  participation  of  the  people  in  the  affairs 
of  the  government,  altered  the  character  of  international  intercourse 
so  that  today  the  personal  affairs  of  the  head  of  the  state  are  of  fto 
practical  importance,  and  the  only  intercourse  requiring  attention 
is  that  between  independent  states  in  their  public  capacity  on  behalf 
of  or  in  the  interest  of  the  individual  members  of  the  state.* 

Independent  states  confine  their  intercourse  to  other  independent 
states  and  the  dependent  states  having  the  international  function 
of  intercourse.^  An  independent  state  cannot  consistently  with  its 
dignity,  independence  and  membership  in  the  high  and  exclusive 
community  of  the  international  world,  condescend  to  intercourse  with 
individuals  or  a  state  subject  wholly  to  the  power  of  another  state. 

*  See  Si 33,  ante.  *  See  $135,  ante. 

^  See  §133,  ante.  '  See  §136,  ante. 

*See  §134,  ante. 
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An  independent  state  may,  if  it  sees  fit,  carry  on  such  intercourse, 
and  the  question  whether  it  does  or  not  is  a  matter  entirely  in  its 
own  discretion  and  not  the  concern  of  any  other  state. 

Independence  is  the  sole  test  of  capacity  to  have  international 
intercourse.'  While  the  government  of  an  independent  state  is 
paralyzed  or  disorganized,  there  is,  for  the  time  being,  no  organ 
by  which  the  state  can  participate  in  international  intercourse. 
Such  a  condition  is  only  temporary  and  of  no  moment  in  interna- 
tional law,  although  frequently  causing  difficulties  of  fact  at  the 
time  to  other  independent  states  of  the  world.  * 

Intercourse  with  states  not  members  of  the  family  of  nations,** 
and  with  belligerents,"  lies  entirely  in  the  discretion  of  the  state 
concerned  and  is  a  matter  solely  of  political  expediency.  In  the 
case  of  a  belligerent  state,  the  intercourse  is  usually  carried  on 
through  agents  not  having  diplomatic  immunity.  In  the  case  of  a 
dependent  state,"  the  intercourse  will  depend  on  how  far  the  pro- 
visions of  the  municipal  law  permit  the  dependent  state  to  exercise 
such  international  functions. 

Catholic  powers  only  have  participated  in  intercourse  with  the 
Holy  See  since  the  loss  of  the  Pope's  temporal  power  in  1870." 

The  organ  of  the  state  for  international  intercourse  is  its  govern- 
ment,*^ the  form  of  which  to  a  certain  extent  affects  its  manner  of 
participating  in  international  intercourse,  and  which  acts  through 
its  various  departments  or  officers,  as  to  which  we  may  distinguish 
the  head  of  state,  the  foreign  office  and  envoys.  The  importance 
of  the  head  of  the  state  has  diminished  with  the  rise  of  democracy 
and  limited  governments."  The  head  of  the  state  is  the  chirf 
executive,  he  represents  the  government  in  its  international  relations, 
dbnducts  intercourse  and  appoints  envoys,  and  his  functions  and 
power  are  prescribed  by  municipal  law.*  He  has  no  position  in 
international  life  except  in  his  official  status  as  such  head,  and  must 
be  recognized  as  such  by  the  other  independent  states  of  the  world.' 
This  was  a  frequent  cause  of  difficulty  among  personal  governments, 
but  in  modem  times  among  limited  governments  the  head  is  deter- 
mined by  municipal  law  and  his  recognition  as  such  is  always  a 
matter  of  cotmse.    Among  monarchs  the  question  as  to  the  immunity 

•  See  {137,  ante.  »  See  {142,  ante. 

*  See  {138,  ante.  ^*  See  {143,  ante. 
><>  See  {139,  ante.  »  See  {144,  ante. 
"  See  {141,  ante.  >  See  {147,  ante, 
u  See  {140,  ante.  *  See  {146,  ante. 
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of  the  head  when  outside  the  jurisdiction  was  frequently  a  cause  of 
controversy  as  these  potentates  were  frequently  traveling  into  each 
other's  dominion  and  expected  to  carry  with  them  their  sacred, 
exalted  and  superior  character  as  above  the  common  run  of  men.' 

In  medieval  times  the  monarch  had  little  security  when  removed 
from  the  protection  of  his  own  armed  retainers,  and  many  instances 
occurred  where  unprotected,  traveling  or  shipwrecked  monarchs 
were  seized  and  held  for  ransom,  released  upon  terms,  or  sometimes 
put  to  death.  The  institution  of  chivalry,  civilization,  and  inter- 
marriage softened  the  relations  between  the  potentates  of  Etirope. 
They  came  to  form  an  exclusive  caste,  which  evolved  an  elaborate 
etiquette  and  manners,  and  the  various  monarchs  ceded  privileges 
to  each  other  while  traveling  which  were  far  more  extensive  than  in 
modem  times.  Various  theories  have  been  advanced  to  explain 
these  immunities,  but  none  of  them  seem  to  adequately  meet  the 
situation.  The  privileges  of  self-jurisdiction  were  frequently  exer- 
cised, and  persons  were  tried  and  sometimes  condemned  to  death  by 
a  traveling  potentate.  This  practice  is  now  obsolete,  and  in  the 
only  case  which  has  been  found  of  an  attempt  to  exercise  it  in  the 
19th  century -the  privilege  was  denied  by  the  state  in  whose  juris* 
diction  the  potentate  in  question  was. 

A  monarch  may  hold  property  in  a  foreign  country  by  a  private 
title  known  to  the  municipal  law,  and  when  he  does  so  his  title  is 
subject  to  all  the  provisions  of  that  law.  It  is  generally  the  practice 
to  consider  that  a  foreign  potentate  is  not  liable  to  be  sued  in  a 
municipal  court  without  his  consent.  And  this  privilege  of  a  monarch 
is  transferred  in  democracies  to  the  government,  and  ordiniarly 
does  not  pertain  to  the  chief  executive.  This  privilege  was  con- 
ferred probably  out  of  courtesy  in  the  beginning,  and  in  order  that 
these  monarchs  might  assist  each  other  in  evading  the  payment  of 
obligations  which  they  did  not  care  to  asstune.  In  modem  times,  the 
state  ordinarily  cannot  be  sued  in  its  own  courts  without  its  consent, 
and  the  extension  of  such  privilege  to  foreign  states  in  the  municipal 
cotirts  is  a  survival  of  the  former  practice  as  to  monarchs.^  The 
head  of  a  republic  has  no  personal  sanctity  and  rarely  ventures 
outside  the  jurisdiction,  and,  when  he  does,  travels  as  an  inoffensive 
business  man,  not  attended  by  a  drunken  and  swashbuckling  retinue, 
assaulting  the  innocent  people  of  the  community,  and  consequently  he 
is  not  as  likely  to  come  into  conflict  with  the  mtmicipal  law  of  the  state.^ 

>  See  tl48,  ante.  *  See  (150 ante. 

*  See  S 149,  ante. 
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The  heads  of  state  do  not  usually  negotiate  directly  and  inter- 
course is  carried  on  through  that  department  of  the  government 
known  in  international  law  as  the  Foreign  Office,  and  having  differ- 
ent designations  in  different  countries/  The  principal  and  most 
important  officer  in  the  negotiation  is  the  envoy,  as  to  whom  most 
of  the  discussion  relates.  This  discussion,  furthermore,  is  necessary 
not  because  of  his  agency  in  carrying  on  intercourse  between  the 
states,  which  is  simple  enough,  but  because  he  is  sent  into  the  juris- 
diction of  another  country  and  occupies  in  that  jurisdiction  a  peculiar 
position  as  the  representative  of  the  dignity,  honor  and  independence 
of  his  own  state.^ 

The  word  "legation"  describes  the  official  representation  of  one 
country  in  another,  and  a  notion  was  advanced  of  a  right  of  legation, 
which  is  only  another  way  of  looking  at  the  parties  participating  in 
international  intercourse.  The  sending  and  reception  of  an  envoy 
is  the  primary  fact  in  international  intercourse,  consequently  the 
question  whether  two  or  more  states  are  going  to  have  intercourse 
is  generally  determined  by  the  refusing  or  reception  of  an  envoy. 
Since,  however,  intercourse  may  be  in  fact  carried  on  without  an 
envoy,  it  is  putting  the  cart  before  the  horse  to  speak  of  a  right  of 
legation  as  being  the  determining  factor.  If  the  state  is  in  a  position 
to  participate  in  international  intercourse,  the  sending  and  reception 
of  the  envoy  is  a  subordinate  act.  The  fact,  however,  that  the 
question  of  sending  and  receiving  of  the  envoy  was  the  first  question 
raised  misled  the  writers  into  emphasizing  the  fact  of  such  sending, 
and  overlooking  the  circumstance  that  it  was  only  a  subordinate 
part  of  the  general  intercourse  between  the  states.  The  word 
"right"  furthermore  is  misused  in  this  notion  in  place  of  the  word 
"power."* 

Envoys  are  ceremonial  or  political,  special  or  permanent,  ordinary 
or  extraordinary,*  and  have  been  divided  by  treaty  agreement 
between  the  several  powers  into  certain  ranks.  Prior  to  1815  there 
were  no  ranks  of  envoys,  and  many  disputes  over  the  precedence 
were  constantly  occurring.  The  agreement  made  by  the  great  powers 
of  Europe,  which  has  been  followed  since  except  by  the  Ottoman 
Porte,  which  has  a  system  of  its  own,  is  as  follows : 

By  this  agreement  envoys  are  divided  into:  (A)  Ambassadors,  who 
when  sent  by  the  Holy  See  are  called  "legates"  or  "nuncios."   These 


•  See  §151,  ante.  •  See  §153,  ante. 

^  See  §152,  ante.  •  See  §154,  ante. 
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are  sent  only  by  states  with  royal  honors,  are  personal  representatives 
of  the  heads  of  their  own  states,  have  the  privilege  of  direct  access  to 
the  head  of  state  and  public  audience.  (B)  Ministers  plenipo- 
tentiary and  envoys  extraordinary,  and  when  sent  by  the  Holy  See 
are  called  '*  Papal  internuncios."  They  have  no  personal  access  and 
are  only  entitled  to  private  audience.  (C)  Ministers  accredited  to 
governments.  Do  not  enjoy  title  of  "Excellency,"  have  fewer 
honors,  but  little  practical  difference.  (D)  Charg6  d'affaires. 
Accredited  from  one  foreign  office  to  another.*" 

The  foreign  envoys  at  any  capital  form  what  is  called  the  "  Diplo- 
matic Corps,"  of  which  the  dean  or  doyen  is  always  the  Papal  ntmdo, 
when  there  is  a  representative  of  the  Holy  See,  and  the  oldest  ambas- 
sador in  service  at  that  capital  when  there  is  no  papal  representative." 

The  sending  of  the  envoy  is  governed  by  the  municipal  law  of  the 
sending  state,  which  prescribes  the  organ  of  government  having 
power  to  make  the  appointment.  The  envoy  on  leaving  his  country, 
takes  with  him  certain  documents  describing  him  and  his  mission, 
and  furnishing  him  with  the  authority  to  transact  his  official  business.*' 
The  envoy  must  be  received  as  such  by  the  state  to  which  he  is  sent 
before  he  can  act  for  his  own  government." 

A  state  will  refuse  to  receive  an  envoy  when  sent  by  a  body  not 
entitled  to  participate  in  international  intercourse*^  when  there  are 
political  circumstances  surrotmding  the  mission  which  make  the 
receiving  state  consider  it  inadvisable  to  have  any  intercourse  at 
that  time**  because  the  envoy  himself  is  personally  unacceptable' — 
and  also  if  the  credentials  and  papers  are  not  in  proper  form.* 

It  was  formerly  the  practice  for  the  state  to  receive  a  member  of  its 
own  body  as  an  envoy  from  another  state.  This  practice  has  now 
been  almost  universally  discontinued.' 

The  reception  of  the  envoy  is  conducted  according  to  certain 
rules  which  are  largely  matters  of  etiquette  and  of  no  particular 
importance,  and  in  the  17th  and  18th  centuries  was  a  matter  of 
great  pomp  and  ceremony.  The  other  envoys  went  out  to  meet  the 
new  ambassador  when  he  arrived  at  the  outskirts  of  the  capital,  and 
they  all  proceeded  together  to  the  court.  These  entrances  were 
frequently  the  occasion  of  much  unseemly  wrangling  and  fighting 

»o  See  §155,  ante,  "  See  S 160,  ante. 

"  See  §  1 56,  ante.  >  See  §  1 62,  ante. 

"See  §157,  ante.  ,              'See  S 158, ante. 

"  See  §158,  ante.  »  See  §161,  ante. 
»*  See  §159,  ante. 
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among  the  retinues  of  the  ambassadors  and  sometimes  among  the 
ambassadors  themselves.^ 

An  ambassador  has  certain  prerogatives  which  pertain  to  him  as 
the  personal  representative  of  his  sovereign  and  are  accorded  today 
in  all  states.  These  prerogatives  are:  (A)  title  of  "Excellency;" 
(B)  privilege  of  remaining  covered  in  presence  of  sovereign  or  head 
of  state  unless  sovereign  himself  is  uncovered;  (C)  privilege  of  dais 
in  his  own  home;  (D)  coach  and  six  outriders;  (E)  military  and 
naval  honors;  (F)  use  of  coat  of  arms  over  door;  (G)  invitations  to 
all  court  ceremonies.  The  privilege  of  a  dais  and  coach  and  six 
outriders  are  of  no  moment  in  modem  life.  The  others  are  still  of 
practical  importance.^ 

It  is  well  settled  that  an  envoy  as  such  has  a  certain  immunity 
when  in  the  jurisdiction  of  the  receiving  state.  There  are  several 
interests  involved:  (A)  the  interest  of  a  state  in  its  envoy;*  (B)  the 
individual  interest  of  the  envoy;'  (C)  the  interest  of  the  receiving 
state,*  and  (D)  the  interests  of  the  individual  members  of  the  receiving 
state.*  The  immunity  has  varied  from  time  to  time  and  that  pre- 
vailing in  ancient  times  appears  to  have  been  lost  in  the  darkness  and 
violence  of  the  middle  ages  and  then  revived  with  advance  in  civili- 
zation. The  immunity  has  been  based  upon  several  theories,  none 
of  which  adequately  explain  the  situation.  It  seems  better  to  place 
the  immunity^  upon  the  necessity  arising  from  the  adjustment  of  the 
conflicting  interests  we  have  referred  to. 

Since  the  envoy  represents  the  dignity,  honor  and  independence 
of  the  sending  state,  and  the  proper  discharge  of  his  ofiCicial  functions 
requires  that  he  should  be  iree  from  all  personal  constraint,  and 
that  he  should  have  perfect  freedom  of  communication  with  his  home 
government,  it  follows  that  the  receiving  state  must  respect  those 
immunities  and  not  only  by  its  own  political  action  but  by  municipal 
law  restrain  the  members  of  its  own  body  from  in  any  way  inter- 
fering with  them." 

The  envoy  may  be  protected  by  the  sending  state  putting  in 
motion  any  of  the  international  factors  of  conduct,  as  by  landing 
troops,  recalling  him,  exacting  indemnity,  and  sometimes  proceeding 
to  war."  The  greatest  protection  to  the  envoy,  however,  is  by  act 
of  the  receiving  state,  which  has  full  power  over  him,  since  he  is 

^  See  i  1 63,  ante.  *  See  §  1 68,  ante. 

*  See  §164,  ante.  *  See  §168,  ante. 

•  See  §166,  ante.  ^^  See  §170,  ante 

^  See  §167.  ante.  "See  §171,  ante. 
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within  the  jtirisdiction.  The  exercise  of  that  power  is  restrained  by 
the  factors  of  international  conduct,  and  may  best  be  defined  by 
discussing  the  extent  of  the  immunity  and  the  action  of  the  receiving 
state  under  the  various  particular  instances  which  arise.  ^' 

The  interest  of  the  receiving  state,  however,  is  of  equal  importance 
to  that  of  the  sending  state,  and  therefore  when  the  envoy  commits 
acts  damaging  that  interest,  as  by  plotting  against  the  security 
and  peace  of  the  coimtry,  or  by  entering  into  plots  to  subvert  the 
government,  he  may  well  be  treated  as  having  forfeited  his  immunity. 
While  cases  have  occurred  in  the  past  where  the  ambassador  has 
been  executed,  the  universal  modem  practice  is  to  either  send  him 
letters  of  dismissal  and  require  him  to  leave  the  country  or  demand 
that  the  sending  state  shall  recall  him.  There  is  no  distinction  in 
practice  to  be  drawn  between  these  two  methods  of  procedure,  each 
being  employed  differently  by  various  states.^  The  interest  of  the 
sending  state,  requires  that  the  envoy  shall  be  free  from  action  of  the 
mtmicipal  law,  particularly  from  subordinate  departments  of  the 
government,  as  courts,  constables,  etc." 

The  envoy  may  damage  the  interest  of  a  member  of  the  receiving 
state,  as  by  refusing  to  pay  a  bill.  In  such  case,  however,  he  will  be 
free  from  a  legal  process.  It  is  more  important  that  the  interest 
of  the  sending  state  in  him  be  maintained,  that  he  be  protected  in 
his  official  status  as  an  envoy  than  it  is  that  the  interest  of  the  mem- 
ber of  the  receiving  state  should  be  redressed.  The  receiving  state 
may,  upon  complaint  of  the  member  of  its  own  body  in  such  case, 
dismiss  the  envoy  or  require  his  recall.  So,  also,  the  envoy  is  not 
subject  to  compulsory  attendance  at  court  as  a  witness."  Going 
into  court  and  giving  testimony,  with  the  consequent  liability  to 
cross  examination,  may  jeopardize  the  dignity  and  honor  of  his  own 
state,  besides  being  a  reflection  on  the  personal  word  of  the  envoy. 

The  suite  of  the  envoy  is  official  and  non-official.  The  official 
include  the  various  functionaries  and  the  officials  of  the  legation; 
the  non-official  include  the  family  of  the  envoy,  his  household  servants 
and  private  attendants.^  The  official  suite  of  the  envoy  seems  to 
have  the  same  immunity  as  the  envoy  himself.  This  is  necessary 
as  these  officials  are  important  in  the  transaction  of  the  business 
of  the  envoy.*  The  family  of  the  envoy,  in  like  manner,  is  entitled 
to  immunity.    The  envoy  cannot  be  expected  to  properly  discharge 

"See  Si 72,  ante.  "See §177, ante. 

»  See  §174,  ante.  »  See  §178,  ante. 

"See  §  1 76, ante.  « See  §  1 79, ante. 


272  INTERCOURSE  BETWEEN  STATES 

Summary  {202 

his  duties  if  he  is  concerned  about  the  safety  of  his  wife  or  children 
and  he  must  be  secure  in  their  inununity  as  well  as  that  of  his  own.' 

Servants  stand  upon  a  somewhat  different  footing,  and  unless 
they  are  personal  servants  of  the  envoy  they  do  not  seem  to  have  any 
immunity  at  all  outside  the  residence  of  the  ambassador.^ 

So  also  the  residence  of  the  envoy  is  free  from  invasion  by  any 
act  of  the  receiving  state.  This  is  necessary  in  order  to  protect 
the  privacy  of  the  papers  of  the  envoy  and  furnish  him  with  a  secure 
place  in  which  to  deliberate  on  behalf  of  his  government.' 

The  immunity  of  the  residence  of  the  envoy  was  allowed  to  a  much 
greater  extent  down  to  the  beginning  of  the  19th  century  than 
in  recent  times.  The  house  of  the  envoy  was  considered  an  asylum 
of  refuge  for  criminals  of  all  kinds,  and  any  person  entering  the 
asyltmi  was  saved  from  the  political  power  of  the  receiving  state. 
Envoys  made  large  sums  of  money  by  renting  numerous  houses  in 
the  neighborhood,  placing  on  them  the  arms  of  their  country,  and 
then,  for  a  consideration,  giving  protection  to  all  sorts  of  scamps 
and  scallawags  who  fled  there  in  order  to  avoid  punishment  by  th^ 
political  power  of  the  receiving  state.  This  state  of  affairs  naturally 
died  out  with  the  improvement  in  law  and  order,  strength  of  govern- 
ment, and  the  asylum  of  the  house  of  the  envoy  exists  now  only  in 
certain  South  American  states  for  political  refugees.  In  those 
states,  the  constant  revolutions  and  turmoil  of  political  affairs  have 
given  rise  to  several  instances  when  political  refugees  have  sought 
protection  in  the  residence  of  the  envoy  of  a  foreign  power.  The 
asyltmi  has  generally  been  granted,  sometimes  with  reluctance,  and 
seems  to  be  more  generally  demanded  by  the  receiving  state  than 
by  the  sending.  This  practice  may  be  expected  to  die  out  with 
improvement  in  political  conditions  in  these  countries.* 

The  envoy  formerly  exercised  extensive  jurisdiction,  which  was 
necessary  owing  to  the  violence  of  the  times  and  the  weakness  of  the 
central  government.  This  jurisdiction  is  now  obsolete  in  modem 
civilized  states.^ 

The  privilege  of  religious  worship,  which  was  formerly  of  impor- 
tance, is  now  immaterial  where  the  freedom  of  religious  worship  has 
been  fully  established.' 

In  all  the  cases  we  have  referred  to,  the  inmiunity  of  the  envoy 
is  well  settled  in  international  practice  and  has  rarely  been  violated 

>  See  (180,  ante.  *  See  §184,  ante. 

« See  (181, ante.  'See  1 185, ante. 

» See  (182,  ante.  *  See  §187,  ante. 
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in  modem  times.  The  self-interest  of  every  state  in  the  maintenance 
of  the  dignity  of  its  own  envoys  abroad,  as  well  as  the  external  factors 
at  the  disposal  of  other  states,  all  work  together  in  determining  the 
conduct  respecting  the  immunity.  This  is  one  of  the  most  firmly 
established  rules  of  international  law.  There  are  other  matters, 
however,  in  which  claims  are  from  time  to  time  made  for  immunity 
on  behalf  of  the  envoy  which  are  not  connected  with  the  discharge 
of  his  official  duties,  and  in  which,  therefore,  the  states  proceed 
upon  a  kind  of  comity,  each  state  treating  the  envoy  of  the  other 
state  as  the  other  state  treats  its  envoy.  These  are  matters  of 
taxation,*  custom  duties  and  general  provision  of  the  municipal  law,^° 
as  liability  of  residence  to  local  assessments,  and  police,  fire  and 
quarantine  regulations  of  the  local  government. 

Where  an  envoy  dies  at  a  foreign  capital,  his  widow  is  generally 
conceded  the  same  immtmity  until  her  departure  from  the  country. 
In  all  cases  of  departure,  however,  the  person  having  immunity  is 
expected  to  proceed  promptly  out  of  the  jurisdiction.  Any  lingering 
on  the  way  will  be  good  ground  to  forfeit  the  immtmity. 

All  classes  of  envoys  have  the  same  immtmity."  Consuls,  how- 
ever, have  no  immunity.    A  discussion  of  them  is  omitted. 

When  the  envoy  is  in  a  third  state,  on  his  way  to  or  from  the 
cotmtry  to  which  he  is  sent,  he  is  in  a  slightly  different  position. 
The  former  practice  was  to  treat  him  with  scant  courtesy,  and  the 
growth  of  his  immunity  has  been  somewhat  slower  than  that  of  the 
immunity  of  the  envoy  in  the  state  to  which  he  is  sent.  At  the 
present  time  the  practice  is  not  firmly  established.  The  envoy  is 
merely  passing  through,  and  therefore  no  question  will  arise  as  to 
property  or  taxation.  Ordinarily  he  will  have  a  passport  from  his 
own  country,  and  when  that  passport  is  produced,  the  cotmtry 
through  which  he  goes  cannot  without  discourtesy  impede  his 
passage.^*  When  the  envoy  is  on  the  high  seas  in  time  of  peace,  no 
question  appears  to  have  ever  arisen. 

In  time  of  war  an  envoy  will  be  in  a  somewhat  precarious  position. 
If  he  is  traveling  on  the  ship  of  his  own  cotmtry,  the  enemy  of  his 
cotmtry  may  seize  him.  No  immtmity  can  exist  in  time  of  war. 
If  he  is  traveling  on  a  neutral  ship,  he  is  within  the  jurisdiction  of  a 
neutral,  and  therefore  cannot  be  seized  by  one  of  the  belligerents 
without  invading  the  neutrality  of  the  state,  of  the  ship  on  which 

*  See  {186,  ante.  "  See  §190,  ante. 

"  See  §189,  ante.  ^  "  See  §191,  ante. 
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he  is  traveling."  The  immunity  seems  to  begin  from  the  time  the 
envoy  enters  the  cx)tmtry,  and  lasts  until  he  leaves  it,  even  if  his 
official  status  does  not  begin  until  he  has  presented  his  letters  to 
the  head  of  the  state,  and  ends  when  his  passports  have  been  handed 
him.  The  extension  of  the  immunity  beyond  the  shorter  period  of 
official  status  seems  to  be  absolutely  necessary.  There  will  be  very 
little  benefit  to  the  envoy  in  having  the  immtmity  during  his  official 
status  when  he  has  to  pass  through  dangers  to  get  there  and  knows 
he  will  be  equally  liable  to  danger  upon  returning.  Reason  and 
practice,  therefore,  seem  to  agree  in  giving  the  immtmity  from  the 
time  he  enters  the  country  until  he  leaves." 

The  immunity  may  be  waived  by  the  state  sending  the  envoy. 
Since  the  immunity  has  relation  only  to  that  state,  it  cannot  be 
waived  by  the  envoy  himself.  It  is  not  a  personal  immunity  because 
of  his  personal  interest,  but  a  state  immunity  because  of  the  immunity 
of  the  state.  There  has  been  some  discussion,  therefore,  as  to 
whether  the  envoy  forfeits  immunity  by  entering  in  business  in  the 
receiving  state.  If  he  cannot  expressly  waive  immtmity  by  his  own 
act,  it  is  dear  he  cannot  do  so  by  implication.^^ 

The  interest  of  the  envoy  may  be  damaged  by  act  of  some  member 
of  the  receiving  state  and  it  may  be  necessary  for  him  to  proceed  as 
complainant.  He  may  bring  suit  on  the  civil  side  of  the  court,  if 
he  so  desires,  but  ordinarily  he  expects,  owing  to  his  privileged 
character,  to  be  spared  the  necessity  of  appearing  in  court,  and  in 
most  cotmtries  criminal  proceedings  will  be  instituted  on  behalf  of 
the  envoy  whenever  it  is  necessary.  In  some  cotmtries,  however, 
where  the  mtmidpal  law  reqtiires  the  prosecutor  to  appear  and  give 
testimony,  a  difficulty  sometimes  arises  as  to  whether  the  pro- 
ceedings can  go  on  in  the  absence  of  the  testimony  of  the  ambassador.^ 

Controversies  may  arise  between  envoys  from  two  or  more  foreign 
independent  states,  which  are  rare,  but  when  they  do  arise  are  a 
source  of  great  embarrassment  to  the  receiving  state.  No  law  can 
be  said  to  exist  upon  this  subject,  and  the  receiving  state  must 
proceed  cautiously  in  order  not  to  risk  giving  offense  to  either  of 
the  sending  states.' 

The  functions  of  the  envoy  are  to  negotiate,  report  to  his  home 
government,  maintain  the  dignity  and  honor  of  the  sending  state, 
and  perform  such  other  duties  as  are  invested  in  him  by  law,  and 

u  See  tl92,  ante.  ^  See  §196,  ante. 

^*  See  §193,  ante.  *  See  §197,  ante. 

»  See  §194,  ante. 
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permitted  to  be  exercised  by  the  receiving  state.  In  former  times, 
envoys  exercised  certain  powers  of  jurisdiction  over  the  members 
of  their  suite.  This  jurisdiction,  however,  does  not  exist  in  modem 
times.' 

The  same  observations  as  to  language  apply  here  as  in  the  case 
of  treaties.  Latin  was  formerly  used;  during  the  ascendency  of 
Spain  in  the  16th  century  the  Castilian  tongue  was  employed; 
French  then  became  the  diplomatic  language  of  Europe,  until  modem 
times,  when  each  state  uses  its  own  language,  accompanied,  if  neces- 
sary, by  a  translation.* 

A  diplomatic  mission  may  be  terminated  by  act  of  the  sending 
state  or  by  act  of  receiving  state,  change  in  international  status  of 
sending  or  receiving  state,  change  in  government  or  head  of  state 
of  either  state,  by  death  of  envoy,  or  act  of  the  envoy  himself.' 

'  See  1 198,  ante. 
*  See  §200,  ante. 
*See  {201,  ante. 
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Preliminary. 

§210.  It  is  now  necessary  to  turn  our  attention  to  the  portion  of 
the  earth's  surface  over  which  the  state  has  jurisdiction,^  that  is,  the 
territory  of  the  state.  In  this  chapter  we  propose  to  (A)  point  out 
what  constitutes  that  territory,  (B)  ascertain  the  relation  which  a 
state  sustains  to  it,  (C)  discover,  if  possible,  the  rules  which  regulate 
the  division  of  the  earth's  surface  among  the  states  of  the  world,  and 
(D)  discuss  the  increase  and  decrease  of  state  territory  and  the 
acquisition  and  transfer  thereof. 

Definition  of  St^ate  Territory. 

§211.  The  word  "territory"  in  its  most  general  significance  means 
a  tract  of  land  or  a  region  of  more  or  less  definite  extent,  and,  prac- 
tically speaking,  connotes  land  only,  but  as  generally  used  in  inter- 
national law  applies  to  land  as  distinguished  from  the  open  sea,  and 
therefore  includes  inland  waters  embraced  in  the  territory  in  question. 
State  territory,  therefore,  is  territory  over  which  a  state  exercises 


*  For  definition  of  jurisdiction,  see 
{{96-99,  ante. 


278 


TERRITORY   OP  A  STATE 


The  Relation  of  a  State  to  its  Territory 
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jurisdiction,  that  is,  that  part  of  the  surface  of  the  earth,  whether 
land  or  water,  over  which  that  jurisdiction  extends.  A  few  definitions 
are  collected  in  the  note.* 


The  Relation  of  a  State  to  Its  Territozy— Title. 


Preliminary — is  an  Interest. 


§212.  State  territory  has  been  defined  as  that  part  of  the  earth's 
surface  over  which  the  jurisdiction  of  the  state  extends.'  That  juris- 
diction is  in  fact  the  exercise  of  power,  and  the  state,  because  of  the 
exercise  of  that  jtuisdiction,  bears  a  relation  to  its  territory,  the 
nature  of  which  we  now  propose  to  examine.  That  relation  may  be 
described  as  an  interest^  because  the  state  will  be  affected  by  any 


'  **  The  territorial  property  of  a  State 
consists  in  the  territory  occupied  by  the 
State  community  and  subjected  to  its 
sovereignty,  and  it  comprises  the  whole 
area,  whether  of  land  or  water,  included 
within  definite  boundaries  ascertained 
by  occupation,  prescription,  or  treaty, 
together  with  such  inhabited  or  unin- 
habited lands  as  are  considered  to  have 
become  attendant  on  the  ascertained 
territory  through  occupation  or  accre- 
tion, and,  when  such  area  abuts  upon 
the  sea,  together  with  a  certain  margin 
of  water;"  Hall,  Int.  Law,  6  ed.  (1909) 
101.  "A  State's  territory  is  that  defi- 
nite portion  of  the  earth's  surface  which 
is  subject  to  its  sovereignty  or  imper- 
ium;"  Hershey,  Int.  L.,  (1912)  172. 
"  State  territory  is  that  definite  portion 
of  the  surface  of  the  globe  which  is 
subject  to  sovereignty  of  the  state;" 
1  O^penheim,  Int.  L.,  2  ed.  (1912)  229. 
"  The  whole  space  over  which  a  nation 
extends  its  government  becomes  the 
seat  of  its  jurisdiction;"  Vattel,  (1758) 
Chitty's  Trans.  Book  1.  §205.  "The 
word  'territory'  is  sometimes  used  as 
an  equivalent  to  domain  or  dominion  or 
to  an  expression  covering  the  sphere  of 
state  control.    Territory  is  also  used  in 


the  stricter  sense  of  the  land  area  over 
which  a  state  exercises  its  powers;" 
Wilson,  Int.  L.,  (1910)  97.  "  The  terri- 
tory of  a  state  includes  all  that  portion 
of  terra  firma  which  lies  within  the 
boundaries  of  the  state,  as  well  as  the 
waters,  that  is,  the  interior  seas,  lakes 
and  rivers  wholly  contained  within  the 
same  lines;"  Woolsey,  Int.  L.,  6  ed. 
(1897)  67. 

'  See  {98,  ante  on  territorial  jurisdic- 
tion. This  jurisdiction  was  described 
by  the  early  writers  as  dominum,  impe- 
rium,  sovereignty,  all  of  which  ambi- 
guous terms  wiU  be  discarded,  although 
many  modem  writers  persist  in  using 
them.     See  (48,  ante  on  sovereignty. 

'See  {4,  ante  on  definition  of  an 
interest.  A  state  may  have  an  interest 
in  territory  under  the  jurisdiction  of 
another  state,  as  the  interest  of  France, 
from  1870  to  1918,  in  the  provinces  of 
Alsace-Lorraine,  crushed  under  the  iron 
heel  of  barbarous  Germany.  Interest 
and  jurisdiction  are  not,  therefore, 
coterminous,  but  they  must  ooindde 
before  any  territory  can  be  described 
as  the  territory  of  any  particular  state, 
that  is,  the  state  must  be  able  to  enjoy 
the  interest  to  its  fullest  exteot. 
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§213 


History  of  State  Title 


change  in  the  territory  or  by  anything  done  to  it.  That  interest 
resides  in  and  is  controlled  by  the  government  of  the  state  in  its 
corporate  capacity  as  the  organ  of  the  state,  which  control  may  or 
may  not  be  to  the  advantage  of  the  people.  We  have  to  consider 
that  interest  in  its  external  or  international  aspect,  and  in  its  internal 
or  municipal  aspect.^ 

History  op  State  Title. 

§213.  When  the  systematic  study  and  exposition  of  international 
law  was  first  begun,  the  states  of  Western  Europe  existed  as  mon* 
archies  and  the  territory  which  the  monarch  governed  was  identified 
as  his  property  and  lay  in  his  personal  disposition,  and  the  various 
kingdoms  of  Europe  were  disposed  of  with  the  same  freedom  as  an 
individual  exercised  with  respect  to  his  private  property,  although 
at  that  time  a  distinction  was  drawn  between  property  which  belonged 
to  the  monarch  as  a  private  person,  and  property  belonging  to  the 
crown.  The  rules  of  Roman  law  regulating  immovables  were 
thought  to  be  applicable  to  the  property  of  the  state,  and  conse- 
quently this  department  of  international  law  has  been  affected  very 
largely  by  Roman  real  property  law."  There  is  no  objection  to  this 
as  the  Roman  law  furnished  many  analogies  which  were  extremely 
useful.  With  the  growth  of  democracy  and  the  limitation  of  the 
power  of  the  monarch,  the  nature  and  extent  of  the  state  interest 
in  its  territory  clearly  appeared,  and  the  private  power  and  ownership 
of  the  monarch  were  eliminated,  as  the  interest  of  the  people  became 
of  paramount  importance.^  The  conceptions  of  the  Roman  law 
have  still  remained  and  been  applied  with  more  or  less  success  to  the 
interest  of  a  state  in  its  territory. 


'  We  thus  have  (a)  the  territory,  (b) 
the  state  oiKaiusm,  (c)  the  government 
of  the  state,  (d)  the  exerdse  of  jurisdic- 
tion by  that  government  over  the  terri- 
tory, (e)  the  interest  of  the  state  in  its 
territory. 

•Hershey,  Int.  L.,  (1912)  172n*;  1 
Oppenheim,  Int.  L.,  2  ed  (1912)  283; 
1  Fhillimore,  Int.  L.,  3  ed.  (1879-1888) 
324-327;  Westlake,  Principles  of  Int. 
Law,  (1894)  132,  et  seq. 

'Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  1,  230,  advances  the  following 
statement:  "It  is  for  this  reason  (that 
is,  that  the  state  is  not  identified  as  the 


private  property  of  the  monarch)  that 
nowadays,  according  to  the  Constitu- 
tional Law  of  most  countries,  neither 
the  monarch  nor  the  Government  is 
able  to  dispose  of  parts  of  the  State 
territory  at  will  and  without  the  con- 
sent of  Parliament."  This  statement 
is  open  to  objection.  The  restriction  by 
municipal  law  upon  alienation  was  in- 
troduced by  the  people  in  order  to 
prevent  the  monarch  from  disposing  of 
the  state  jurisdiction,  not  because  they 
recognized  that  the  state  jurisdiction 
was  not  the  private  property  of  the 
monarch.    Consequently,  a  state  may 
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(214 


The  External  or  International  Aspect  of  State  Title  to 

Territory. 

§214.  The  interest  of  a  state  in  its  territory  when  regarded  from 
an  international  point  of  view,  with  which  we  are  concerned,  simply 
presents  an  existing  fact,  to-wit,  the  exercise  of  jurisdiction  over 
territory  which  bears  a  strong  analogy  to  the  possession  of  land  in 
the  mtmidpal  law.  In  its  external  aspects  as  respects  other  states, 
this  jurisdiction  has  the  appearance  of  a  private  title,  and  it  is  the 
common  statement  among  the  writers  that  a  state  has  a  property 
in  its  territory  or  title  to  its  jurisdiction.'  It  is  sufficiently  accurate 
to  speak  of  the  title  of  a  state  to  its  territory,  describing  thereby  the 
relation  to  that  territory  which  has  already  been  analyzed,  and  to 
use  words  of  ownership,  as  belonging,  property,  etc.,  bearing  in 
mind  that  while,  from  an  international  point  of  view,  such  language 
is  appropriate,  yet  there  is  a  clear  distinction  between  the  relation 
described  and  the  ideas  in  the  municipal  law  connoted  by  the  use 
of  those  words.'  Where  necessary  the  distinction  will  be  indicated 
by  the  phrases  "international  title"  and  "municipal  title."  The 
writers  commonly  say  that  a  state  has  a  right  to  its  territory  without 
defining  the  sense  in  which  they  use  the  word  "right."  *"  It  can 
only  be  used  in  this  connection  as  meaning  an  interest  which  is 
protected  primarily  by  the  inherent  power  pf  the  state,  and  second- 
arily, by  the  international  factors  of  conduct,  and  not  by  any  superior 
political  power. 


exist,  as  the  learned  author  insists  is 
probably  the  case  in  Great  Britain, 
where  no  *such  municipal  regulation 
obtains.  The  people  may  or  may  not, 
as  they  see  fit,  impose  this  restriction. 

•Vattel,  (1758)  Chitty's  Trans. 
Book  II.  (79,  et  seq.  See  (219,  n.  5, 
post,  as  to  ambiguity  of  the  word 
property. 

*Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  1,  231,  says:  "State  territory  is  an 
object  of  the  law  of  nations  because  the 
latter  recognize  the  suprepie  authority 
of  every  State  within  its  territory." 
The  objections  to  this  statement  have 
already  been  pointed  out,  see  (113, 
ante.  See  1  Halleck,  Int.  L.,  4  ed. 
(1908)  156,  et  seq.;  1  Westlake,  Int. 
L.,2ed.(1910)90,ni. 


^^"As  between  nations,  the  pro- 
prietary character  of  possession  enjoyed 
by  a  state  is  logically  a  necessary  conse- 
quence of  the  undisputed  facts  that  a 
state  community  has  a  right  to  the 
exdustve  use  and  disposal  of  its  terri- 
tory as  against  other  states,  and  that 
in  international  law  the  state  is  the  only 
recognized  legal  person;"  Hall,  Int. 
Law,  6  ed.  (1909)  45;  Martens,  G., 
Law  of  Nations,  (1788)  Cobbett's 
Trans.  III.  I.  1.;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  230.  "The  exclu- 
sive right  of  every  indQ>endent  State 
to  its  territory  and  other  property,  is 
founded  upon  the  title  originally  ac- 
quired by  occupancy,  conquest  or 
cession,  and  subsequently  confirmed  by 
the  presumption  arising  from  the  lapse 
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Interaal  Aspect 

Internal  Aspect  op  State  Title  to  Territory. 


§2  IS.  The  internal  relation  of  a  state  to  its  territory  and  property 
within  the  jurisdiction,  that  is,  the  manner,  method  and  extent  to 
which  the  jurisdiction  of  the  state  is  exercised  over  such  property, 
is  a  matter  of  municipal  law  and  not  within  the  purview  of  the  inter- 
national lawyer.  The  state  discretion  in  this  respect  may  be  limited 
by  international  obligation,  in  which  case  the  state  fails  in  performing 
that  obligation  in  so  far  as  it  omits  to  make  its  municipal  law  conform. 
The  jurisdiction  of  the  state  over  its  territory  does  not  confer  any 
title  of  a  technical  nature  known  to  municipal  law  upon  any  portion 
of  the  land  over  which  the  jurisdiction  extends.  The  state  may  by 
virtue  of  that  jurisdiction  regulate  all  private  titles  to  land  within 
the  territory  and  may  exclude  any  other  state  from  exercising  any 
jurisdiction  therein.  Private  property  coming  within  the  jurisdic- 
tion is  likewise  subject  to  the  state  power  and  the  private  title  to 
that  property  formerly  obtaining  may  be  changed  by  the  state  in 
which  it  now  is  in  such  manner  as  that  state  may  determine.^*  These 
cases  generally  fall  under  the  heading  of  private  international  law, 
but  the  principle  obtains  that  each  state  recognizes  these  changes  as 
state  acts  and  that  they  are  valid  among  states  from  an  international 
point  of  view.  A  state  may  own  a  particular  piece  of  property  just 
as  an  individual  and,  in  such  case,  the  title  of  the  state  will  be  regu- 
lated by  municipal  law."  The  state  may  own  such  property  within 
its  own  territory  or  within  the  territorial  limits  of  another  state. 


of  time,  or  by  treaties  and  other  com- 
pacts with  foreign  States;"  Wheaton, 
Elements,  Dana's  ed.  (1866)  238.  See 
fll5,  ante,  on  rights  in  international 
relations.  "This  right  (i.  e. — bright  of 
a  nation  to  a  country)  comprehends 
two  things:  1.  The  domain,  by  virtue 
of  which  the  nation  alone  xAay  use  the 
country  for  the  supply  of  its  necessities, 
may  dispose  of  it  as  it  thinks  proper, 
and  derive  from  it  every  advantage  it 
is  capable  of  yielding.  2.  The  empire, 
or  the  right  of  a  sovereign  command,  by 
which  the  nation  directs  and  regulates 
at  its  pleasure  everything  that  passes  in 
the  country;"  Vattel,  (1758)  Chitty's 
Trans.  Book  II.  }204. 

'^  See  {920,  et  seq.,  post,  on  private 
property  at  sea  in  war.  See  (875,  et 
seq.,  post,  on  private  property  on  land 


in  war.     See  {448,  et  seq.,  post,  on 
property  of  an  alien  in  the  state.    For 
a  discussion  of  the  irrelevancy  of  emi- 
nent domain  in  considering  the  aspect 
of  state  territory  in  international  life, 
see  Hershey,   Int.   L.,    (1912)    172n» 
Lawrence,  Int.  Law,  5  ed.  (1913)  140 
1  Westlake,  Int.  L.,  2  ed.  (1910)  87-90 
Woolsey,  Int.  L.,  6  ed.  (1897)  62.    For 
eminent  domain  as  affecting  an  alien 
see  {446,  post.    See  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  229.    See  {886,  post, 
on  so-called  right  of  angary  as  a  branch 
of  eminent  domain. 

"See  {{182,  186,  ante,  on  property 
of  envoys.  See  {149,  ante,  on  head  of 
state.  See  {96,  ante,  on  territorial 
jurisdiction.  See  {219,  post,  on  distinc- 
tion between  jurisdiction  and  state 
municipal  title. 
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Two  OR  More  States  in  the  Same  Territory. 


§216 


§216.  It  is  not  possible  for  two  complete  exclusive  jurisdictions  to 
exist  in  the  same  territory  at  the  same  time."  There  must  be  a 
division  of  the  jurisdiction  between  the  two,  or  one  must  exercise 
its  jurisdiction  in  subordination  to  the  other.  The  principal  instance 
of  such  a  division  is  the  case  of  an  independent  and  dependent  state. 
In  the  case  of  a  lease  or  a  perpetual  grant,  the  terms  of  the  lease  or 
grant  govern  as  to  the  exercise  of  the  jurisdiction.  Where  there  is 
a  joint  administration  of  a  territory  by  two  or  more  independent 
states,  it  seems  clear  that  there  is  either  a  division  of  the  jurisdiction 
between  them  or  the  creation  of  a  political  subdivision  which  exer- 
cises the  entire  jurisdiction  on  behalf  of  and  as  agent  of  the  states 
concerned.  The  term  condominitun  is  used  by  the  writers  to  indicate 
a  ntimber  of  different  instances  of  a  division  of  state  jurisdiction  over 
a  piece  of  territory,  and  cannot  be  said  to  have  any  clear  or  definite 


meanmg. 


u 


*•  Sec  §98,  ante,  on  territorial  juris- 
diction, and  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)232,233.  The  statement  of  this 
learned  writer,  however,  that  a  (a) 
condominium,  (b)  lease,  (c)  perpetual 
grant,  (d)  division  between  federal  and 
particular  states,  are  apparent  but  not 
real  exceptions  to  the  principle  that 
there  cannot  be  two  jurisdictions  in  the 
same  territory,  is  open  to  objection.  A 
number  of  cases  of  joint  administration 
or  administration  of  the  territory  of 
one  state  by  another  are  discussed 
under  the  heading  of  "Rights  to  occupy 
and  administer,"  by  1  Westlake,  Int. 
L.,  2  ed.  (1910)  137.  A  piece  of  terri- 
tory may  be  administered  by  a  foreign 
power  with  the  consent  of  the  owner 
state.  1912— Since  1878  Turkish  Island 
of  Cyprus  has  been  under  British 
administration.  1878-1908,  Turkish 
provinces  of  Bosnia  and  Herzegovina 
were  under  the  administration  of 
Austria-Htmgary;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  232-233;  1  Westlake. 
Int.  L..  2  ed.  (1910)  137. 

^*  The  following  instances  of  con- 
dominium   have    been    referred    to:- 


Schleswig-Holstein  and  Lauenberg  were 
from  1864  to  1866  under  the  con- 
dominium of  Austria  and  Prussia- 
Moresnet  (Kelmis)  on  the  frontiers  of 
Belgium  and  Prussia  is  (in  1912)  under 
the  condominium  of  the  two  states 
because  they  have  not  come  to  an 
agreement  regarding  interpretation  of 
a  boundary  treaty  of  1815  between  the 
Netherlands  and  Prussia;  1  Halleck, 
Int.  L.,  4ed.  (1908)  72n»;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  232.  Soudan 
(1912)  is  under  condominium  of  Great 
Britain  and  Egypt  since  1898;  1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  232n\  See 
Wilson,  Int.  L.,  (1910)  94.  New 
Hebrides  under  condominium  of  Great 
Britain  and  Prance;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  232n«;  Wilson,  Int.  L., 
(1910)  95.  For  text  of  convention  of 
Oct.  20,  1906,  see  1  American  J.  Int. 
L.,  Supp.  179.  "Le  Condominium 
Prance-Anglais  des  Nouvelles-He* 
brides,"  (1908)  N.  Politis.  See  3  Amer. 
J.  Int.  Law,  1056.  As  to  Spitzbergen. 
See  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
232n*  and  Robert  Lansing  in  11 
Amer.  J.  Int.  Law,  763  et  seq. 
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{217 


Independent  and  Dependent  State 


The  Relation  op  an  Independent  State  to  the  Territory  op  a 

Dependent  State. 

§217.  A  state  may  be  dependent  on  an  independent  state,  and 
the  notion  of  territory  appertains  to  each.  It  is  common  to  confine 
the  definition  of  slate  territory  to  independent  states,  which,  it  is 
apprehended,  is  erroneous,  as  the  distinction  is  not  in  the  fact  of  the 
territory  but  on  the  dependence  or  independence  of  the  states."  In 
the  case  of  a  dependent  state,  the  nature  of  the  jurisdiction  of  the 
parent  state  over  the  territory  of  the  dependent  state  will  vary 
according  to  the  relation  between  the  two."*  Where  there  is  a 
colony  or  a  protectorate,  there  are  separate  territorial  entities.  In 
this  case  the  territory  of  a  dependent  state  is  not  part  of  the  corporate 
territory  of  the  parent  state.  The  parent  state  has  an  interest  in 
the  dependent  state,  and  exercises  its  jurisdiction  over  the  territory 
of  the  latter  through  its  interest  in  the  state  organization,  just  as  a 
brigadier  general  commands  a  regiment  through  its  colonel.^  In  a 
federal  government,  there  is  a  division  of  the  jtirisdiction  between 
the  federal  government  and  the  member  states,  and  both  jurisdictions 
rest  upon  the  same  territory  independently  of  each  other.*  In  a 
confederacy,  the  parent  state  appears  to  have  no  jurisdiction  over  the 
territory  at  all,  but  rests  entirely  on  the  dependent  member  states. 


"  The  territory  of  a  member  state  of 
the  United  States  of  America,  as  New 
Jersey  or  Georgia,  is  just  as  much  a 
fact  as  the  territory  of  the  United 
Kingdom  of  Great  Britain  and  Ireland, 
the  only  difference  being  in  the  relation 
which  the  former  states  bear  to  another 
superior  state. 

"*  See  §52,  ante,  on  relation  between 
independent  and  dependent  states. 

^Hall,  Int.  Law,  6  ed.  (1909)  126, 
discusses  a  protectorate  under  teritorial 
property  of  a  state  but  seems  to  cor- 
rectly apprehend  that  the  protected 
state  is  not  an  integral  portion  of  the 
territory  of  the  parent  state.  Hershey, 
Int.  L.,  (1912)  173n^  says:  The  land 
domain  consists  of  all  colonies  and  de- 
pendencies, but  does  not  strictly  include 
a  vassal  state  under  suzerainty  or  a 
protectorate,  but  that  no  general  rule 
can  be  laid  down.    Oppenheim,   Int. 


L.,  2  ed.  (1912)  Vol.  1,  230,  231,  dis- 
tinguishes  motherland  and  colonies, 
and  says  colonies  rank  as  territory  of 
the  motherland,  that  a  vassal  state  is 
not  in  strict  sense  of  the  term,  a  part 
of  the  territory  of  the  suzerain.  "  Two 
degrees  of  qualified  territorial  jurisdic- 
tion are  exercised  in  the  protectorate 
and  the  sphere  of  influence;"  Wilson 
&  Tucker,  Int.  L.,  (1901)  103. 

*  The  federal  government  of  the 
United  States  of  America  was  created 
by  act  of  the  several  states,  and  conse- 
quently rested  on  and  had  jurisdiction 
over  only  the  territory  comprehended 
within  the  boundaries  of  those  states, 
and  never  had  any  territory  of  its  own, 
except  (a)  in  the  District  of  Columbia, 
(b)  such  as  was  ceded  to  it  by  a  state 
or  (c)  acquired  from  third  states.  See 
§56,  ante,  on  form  of  state  government. 
See  §236n",  post. 
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§§218,  219 


Origin  op  Statb  Title  or  the  Relation  op  a  State  to  its 

Territory. 

§218.  The  interest  of  a  state  in  its  territory  is  a  fact  which  may 
originate  in  various  ways  which  it  is  not  necessary  to  enumerate. 
Given  the  facts  of  a  state,  a  particular  territory,  an  interest  of  the 
state  in  that  territory,  we  may  say  that  the  state  relation  originates 
when  the  power  of  the  state  protects  the  interest  and  enables  the 
state  to  enjoy  it  in  fact.  A  state  may  acquire  territory,  when  it 
establishes  an  interest  in  territory  and  protects  that  interest  by  its 
jurisdiction.  The  acquisition  of  the  territory  may  be  (A)  cotempo- 
raneous  with  the  origin  of  the  state;  (B)  a  state  with  territory  may 
acquire  additional  territory  or  lose  some  that  it  already  has.  The 
case  under  (A)  is  sufficiently  disposed  of  by  the  discussion  of  the 
origin  and  extinction  of  states,  and  our  attention  will  be  confined 
in  this  chapter  to  the  case  where  additional  territory  is  acquired, 
which  may  be  (A)  b^^drcumstances  occurring  in  connection  with  the 
territory  itself,  (B)  the  acquisition  of  the  territory  of  no  state,  (C) 
acquisition  of  territory  from  another  state,  which  latter  case  involves 
two  part;ies,  the  transferror  and  the  transferee,  and  is  therefore  con- 
sidered tmder  the  heading  of  transfer  of  state  territory.* 

Distinction  Between  Jurisdiction  Over  State  Territory  and 

State  Municipal  Title  to  Property. 

§219.  The  relation  of  a  state  to  its  territory  is  an  interest  pro- 
tected by  the  exercise  of  the  jurisdiction  and  independent  of  and 
irrespective  of  private  ownership  of  the  land  by  any  title  known  to 
the  municipal  law,  which  latter  titles  are  subject  to  and  controlled  by 
the  jurisdiction.*  The  jtuisdiction  may  be  considered  as  being  super- 
imposed upon  all  private  possession  and  ownership.  The  state  may 
assume  the  relation  to  a  piece  of  property  known  in  the  municipal 
law  as  a  title,  and  that  property  may  be  within  its  own  jurisdiction, 
in  the  jurisdiction  of  another  state,  in  jurisdiction  of  no  state,  or  on 


>Woolsey.  Int.  L.,  6  ed.  (1897)  65, 
says  a  nation  may  derive  its  title  (1) 
from  occupation  of  land  which  was 
before  vacant  and  from  prescription 
public  and  uninterrupted;  (2)  from 
occupation  by  colonies  or  other  in- 
corporation of  land  before  occupied; 
(3)  from  conquest  accepted  as  a  fact 


and  at  len^^  ending  in  prescriptive 
right. 

^Lordship  and  ownership  distin- 
guished by  Gfotius,  Belli,  ac.  Pads 
(1625),  Whewell's  Trans.  II.  III.  IV.; 
Vattel,  (1758)  Chitty's  Trans.  Book  I. 
§§204,  234-236;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  230. 
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Contiguous,  Non-contiguous  Territory 


the  high  sea.*  The  jtuisdiction  is  the  exercise  of  power  over  mtinicipal 
title.  The  muxiicipal  title  is  subordinate  to  the  exercise  of  the  power 
and  a  state  may  stand  in  both  relations.  It  is  apprehended,  however, 
that  it  is  erroneous  to  speak  of  such  municipally  owned  property 
as  private  property,  which  term  was  applied  to  the  private  property 
of  the  monarch  as  distinguished  from  property  of  the  crown.  All 
state  property  is  public  property,  and  unless  we  adhere  to  this 
definition  we  shall  be  involved  in  difficulties  when  we  discuss  the 
distinction'  between  public  and  private  property  in  war.**  There  is 
an  ambiguity  in  the  word  **  property,'*  however,  which  should  be 
noted,  as  a  failure  to  bear  it  in  mind  may  lead  to  erroneous  conclusions. 
Property  is  used  to  indicate  the  property  owned  and  also  to  mean  the 
relation  of  ownership  to  that  object.*  It  will  be  used  in  this  dis- 
cussion in  the  first  sense. 

Contiguous  and  Non-Contiguous  State  Territory. 

§220.  The  territory  of  a  state  may  be  (A)  all  in  one  piece,  which 
is  called  integrate  territory,^  (B)  in  two  or  more  non-contiguous 
pieces,  with  territory  of  another  state  or  states  intervening,  which 
is  called  dismembered  territory,*  (C)  entirely  surrounded  by  the 
territory  of  another  state,  called  an  enclosure.*  This  term  is  gener- 
ally applied  to  small  states  although  every  non-maritime  state  is  an 
enclosure. 


•  Note  on  state  holding  property  by 
municipal  title:  Great  Britain  holding 
share  in  Suez  Canal  Co.,  and  title  to 
legation  in  Washington,  United  States 
of  America.  Euricles,  King  of  Sparta, 
owned  the  Island  of  Cythera  "in  his 
own  private  right;"  2^uche,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  I. 
III.  1.  United  States  of  America: 
Title  to  land  in  Washington,  D.  C. 
Title  to  land  in  the  several  states.  See 
(183n>*,  post. 

•♦See  Chapter  14,  post,  on  public 
property  in  war. 

'  As  to  ambiguity  of  the  word  "  prop- 
erty" see  Hall,  Int.  Law,  6  ed.  (1909) 
45  et  seq.;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  160;  Wilson  &  Tucker,  Int.  L., 
(1901)  148. 

^  E,  g. — Switzerland. 


•Rhine  provinces  of  Prussia  were 
formerly  cut  off  by  Hesse  from  the  rest 
of  the  kingdom;  Great  Britain  and  her 
colonies;  United  States  of  America  and 
Alaska,  Philippine  and  Hawaiian  Is- 
lands. 

•  The  Papal  former  territory  of  Avig- 
non and  the  Venaissin  were  enclosed  in 
France.  Woolsey,  Int.  L.,  6  ed.  (1897) 
67,  calls  them  enclaves.  San  Marino  in 
Italy.  Birkenfeld,  part  of  the  Grand 
Duchy  of  Oldenberg,  is  an  enclosure  of 
Prussia;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  230.  Bolivia  in  South  America 
is  an  enclosure  of  Brazil,  Peru,  Chile, 
Argentine  Republic  and  Paraguay. 
Paraguay  in  South  America  is  an 
enclosure  of  Bolivia,  Brazil  and  Argen- 
tine Republic. 
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({221,  222 


§221.  It  was  formerly  supposed  that,  in  certain  cases,  the  terri- 
torial jurisdiction  of  one  state  extended  into  that  of  another,*®  and 
this  conception  was  relied  on  to  explain  many  cases,  as  ambassadors,** 
vessels,**  capitulations,*'  etc.,  where  a  state  made  an  exception  in  its 
municipal  law  with  respect  to  the  agents  of  another  state.  The 
exception  in  the  municipal  law  resulted,  as  has  been  pointed  out  in 
the  proper  place,**  from  the  obligation  of  international  law  resting 
on  the  state.  The  conception  of  extra-territoriality  has  been  gener- 
ally recognized  as  a  pure  fiction  which  no  doubt  has  played  its  part 
in  the  development  of  the  law,  but  may  now  be  discarded  without 
difficulty.  If  a  state  has  exclusive  independent  jurisdiction  over 
its  own  territory,  it  is  obviously  a  contradiction  in  terms  and  a 
disregard  of  the  facts  to  say  that  the  territorial  or  any  jurisdiction 
of  one  state  projects  into  that  of  another. 

Nature  and  Extent  of  Territoiy  of  the  State. 


Preliminary. 


§222.  The  territory  of  a  state  consists  of  the  land  or  water  over 
which  the  jurisdiction  extends  and  its  nature  is  therefore  the  same  as 
the  nature  of  the  surface  of  the  earth.***  With  respect  to  the  physical 
characteristics  of  the  earth's  surface,  we  may  distinguish  (A)  land, 
(B)  water,  which  latter  is  either  (a)  enclosed  in  land  or  (b)  the  open 
sea,  and  (C)  the  places  where  the  land  and  the  open  sea  meet.  There 
is  an  unforttmate  ambiguity  among  the  writers  in  the  use  of  the 
word  ** territory."  *'    Some  confine  it  to  land  and  exclude  water. 


"  Confer,  **  Extra  Territoriality," 
(1907)  Sir  Francis  Pigott,  being  a 
treatise  on  the  law  relating  to  consular 
jurisdiction  and  residence  in  Oriental 
countries.  See  Hall,  Int.  Law,  6  ed. 
(1909)  166;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  110,  117;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  507n»;  Twiss,  L. 
of  Nations,  Peace,  2  ed.  (1884)  271; 
Woolsey,  Int.  L.,  6  ed.  (1897)  91,  et 
seq.;  Wheaton,  Elements,  Dana's  ed. 
( 1 866)  300.  See  §98,  ante,  on  territorial 
jurisdiction. 

"  See  §170,  ante,  on  ambassadors. 


"  See  §285,  post,  on  vessels  on  high 
seas. 

**  See  §461,  post,  on  capitulations. 

"  See  §96,  et  seq.,  ante. 

"•Hershey,  Int.  L.,(  1912)  173, 
classifies  the  extent  of  a  state's  territory 
as  follows:  1.  The  Land  Domain. 
2.  The  Maritime  and  Fluvial  Domain, 
or  territorial  waters,  using  the  latter 
phrase  in  a  general  sense.  3.  Aerial 
space. 

**  "It  is  accordingly  becoming  more 
common  to  use  the  word  'territory'  in 
the  stricter  sense  as  applying  to  the 
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Land 


Others  use  the  phrase  "ten;itorial  waters"  to  include  waters  in  land 
territory  and  exchide  marginal  waters,  that  is,  the  borders  of  the 
open  sea.  This  phrase  is,  on  the  other  hand,  sometimes  used  to 
indicate  the  marginal  waters  or  marginal  belt  exclusively.  The  ambi- 
guity will  be  avoided  by  using  "maritime  belt"  to  refer  to  marginal 
waters,  and  the  word  ** territory"  as  defined  at  the  beginning  of 
this  section  to  refer  to  the  surface  over  which  the  jurisdiction  of  the 
state  extends  whether  land  or  water.  Territorial  waters  therefore 
will  be  used  to  designate  inland  waters.  We  shall  discuss  land  and 
such  waters  as  lie  in  the  territory  of  a  state.  The  maritime  belt 
and  the  open  sea  will  be  discussed  in  a  subsequent  chapter. 


Land. 


Preliminary. 


§223.  Where  territory  or  part  of  the  territory  is  composed  of 
land,  it  is  clear  that  the  jurisdiction  of  the  state  extends  over  the 
whole  surface  of  the  earth  within  the  territorial  limits,*'  and  when 
that  jurisdiction  is  independent  and  exclusive,  the  jtuisdiction  is 
necessarily  exclusive!  The  only  question  is  as  to  how  far  that  juris- 
diction extends  in  the  subsoil  and  the  aerial  space  over  the  territory. 


Subsoil  and  Aerial  Space  Over  Territory. 

§224.  If  the  state  has  exclusive  jurisdiction  over  the  surface  of  the 
territory,  it  seems  to  follow  that  it  has  like  jurisdiction  over  the 
atmosphere  and  subsoil.  No  case  appears  to  have  arisen,  and  it  is 
therefore  impossible  to  say  what  the  law  is.    An  attempt  has  appar- 


land  of  a  state,  over  which  the  sover- 
eignty is  more  absolute  than  over  the 
water  or  atmosphere;"  Wilson,  Int.  L., 
(1910)  78.  Territorial  waters  consist 
of  rivers,  canals  and  lakes  which  water 
the  land  and  of  the  maritime  belt  and 
gulfs,  bays  and  straits  of  the  sea;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  235. 
Hall,  Int.  Law,  6  ed.  (1909)  157,  seems 
to  note  the  distinction  that  the  phrase 
"territorial  waters"  is  sometimes  used 
as  applying  to  all  water  in  territory  and 
sometimes  as  applying  to  marginal 
waters. 


^*  ''The  land  domain  consists  of  all 
the  land  (including  colonies  and  de- 
pendencies) to  which  the  state  has  a 
valid  title.  .  .  .  Also  includes  all  is- 
lands formed  within  territorial  waters;" 
Hershey,  Int.  L.,  (1912)  173.  This  is 
ambiguous,  as  the  state  may  have  a 
valid  title  to  land  in  the  jurisdiction  of 
another  state.  See  {219,  ante.  But 
that  land  is  not  part  of  its  domain. 
See  §217,  ante,  as  to  interest  of  an 
independent  state  in  the  territory  of  the 
dependent  state. 
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ently  been  made  to  limit  the  jtmsdiction  of  the  state  to  a  oertain 
height  above  the  subsoil  on  the  analogy  of  the  zone  in  the  case  of 
marginal  rights  in  the  sea.  The  interest  in  and  power  over  the 
surface  seems  to  include  subsoil  and  air,  as  the  greater  includes  the 
less.  No  other  state  can  exercise  any  power  in  either  of  these  cases 
without  interfering  with  the  surface." 


Water. 


Preliminary. 


§225.  The  surface  of  the  earth  is  largely  composed  of  water,  and  a 
ntmiber  of  questions  arise  as  to  the  nature  of  the  independent  exclusive 
state  jurisdiction  over  it.  There  is  a  distinction  between  water 
]ying  between  two  or  more  states,  and  water  entirely  surrounded  by 


"  Hershey,  Int.  L.,  (1912)  173,  says: 
"This  jurisdiction  over  the  subsoil 
which  extends  to  an  indefinite  depth 
arises  from  the  necessity — ^a  need  in- 
creasingly felt — of  conserving  for  future 
generations  the  rich  treasures  found 
beneath  the  earth's  surface."  Upon 
this  it  is  to  be  observed  (a)  it  is  doubt- 
ful if  the  modem  idea  of  conservation 
was  known  to  the  Roman  lawyers,  (b) 
the  reason  assigned  would  not  prevent 
France  from  digging  a  tunnel  under  the 
English  Channel,  and  yet  it  is  probable 
that  all  would  agree  that  such  an  act 
would  be  an  invasion  of  English  exclu- 
sive jurisdiction.  The  question  of 
conservation  is  entirely  a  .matter  of 
municipal  law,  and  ownership  of  the 
subsoil  is  entirely  consistent  with  waste 
of  resources,  as  in  the  United  States  of 
America.  Oppenheim,  Int.  L.,  2  ed. 
(1912)  Vol.  1,  235,  236,  says:  The  sub- 
soil and  space  of  the  territorial  atmos- 
phere are  of  importance  because  of  the 
uses  to  which  they  may  be  put,  but  are 
not  special  parts  of  state  territory.  A 
Congress  of  Aviation,  meeting  in  Paris 
in  1910,  attempted  to  lay  down  rules, 
which  were  not  accepted.  For  bibli- 
ography of  the  literature  on  the  subject 


see:  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
237n^  See  "The  Law  of  the  Air- 
Ship,"  Simeon  E.  Baldwin,  4  Amer.  J. 
Int.  Law,  95  et  seq.;  "The  Law  of  the 
Air,"  (191 1)  H.  D.  Hazeltine;  reviewed 
in  25  Harv.  Law  Rev.  486,  et  seq.  and 

6  Amer.  J.  Int.  Law,  251;  "The  Inter- 
national Law  of  Aerial  Space,"  Amos 
S.  Hershey,  6  Amer.  J.  Int.  Law,  381 
et  seq.;  "Law  of  Aerial  Space  in  Time 
of  Peace,"  Hershey,  Int.  L.,  (1912) 
232-237;  "The  Beginning  of  an  Aerial 
Law,"  Arthur  K.  Kuhn,  4  Amer.  J. 
Int.  Law,  109  et  seq.;  "Sovereignty 
of  the  Air,"  Blewett  Lee,  7  Amer.  J. 
Int.  Law,  470  et  seq.;  Aerial  Domain," 
Wilson,  Int.  L.,  (1910)  87;  "Aerial 
Jurisdiction,"  Wilson,  Int.  L.,  (1910) 
120-125;  Lawrence,  Int.  Law,  5  ed. 
(1913)  146;  "Air  Sovereignty,"  (1910) 
Dr.  J.  P.  Lyddama  a  Nij^olt.  See 
5  Amer.  J.  Int.  Law,  555.  "II  Diritto 
Aereo,"  (1911)  Enrico  Catellani.    See 

7  Amer.  J.  Int.  I.aw,  672.  See  (751, 
post,  on  aerial  forces  in  war.  See  (752, 
post,  on  submarine  forces  in  war.  See 
Resolutions  of  the  Institute  of  Inter- 
national Law,  at  meeting  of  1911, 
Carnegie  Ed.»  170. 
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Water 


the  territory  of  a  state.  Where  the  water  lies  entirely  within  the 
territory  of  one  state,  it  is  clear  that  the  jiirisdiction  of  the  state 
extends  entirely  over  it  because  that  jurisdiction  extends  over  the 
entire  land  surrounding  the  water,  and  therefore  if  it  is  independent 
and  exclusive,  no  other  state  can  have  access  to  the  water  or  exercise 
its  jurisdiction  therein  without  invading  the  jurisdiction  of  the  state 
surrounding  the  water.^  It  therefore  follows  that  the  surrounding 
state  is  able  to  exclude  all  others,  and  hence  its  jurisdiction  over  the 
water  is  sole  and  complete.  It  is  immaterial  that  the  body  of  water 
is  connected  with  another  body  of  water  which  is  subject  to  a  different 
principle,  provided  the  connection  between  the  two  bodies  of  water 
is  entirely  under  the  control  of  the  state  surrounding  the  interior 
body.  If  that  is  the  case,  the  state  can,  by  its  control  of  the  con- 
necting body,  effectually  exclude  access  to  the  interior  body  of  waters. 
Where  the  body  of  water  lies  between  two  or  more  states,  as  the  open 
sea,  a  lake  or  a  river,  no  state  can  in  fact  assert  the  same  jurisdiction 
over  the  water  as  when  it  is  entirely  surrotmded  by  the  territory  of 
one  state.  There  is,  therefore,  a  distinction  to  be  observed  in  these 
cases.    The  arrangement  of  the  discussion  appears  in  the  note.* 


Canals. 

§226.  Canals'  are  (A)  intrastate,  usually  called  "national,"  which 
are  entirely  within  the  territory  of  a  state,^  and  (B)  interstate,  which 
are  bounded  by  territories  of  two  or  more  states  and  running  between 
branches  of  the  open  sea.  No  question  appears  to  have  arisen  as  to 
the  first,  which  are  clearly  the  property  of  a  state  within  whose 
territory  they  are  situated  and  subject  to  the  same  principles  as 
an  intrastate  river.  There  are  only  two  interstate  canals  in  existence, 
each  of  which  are  fully  covered  by  treaty.* 

>  Vattel,  (1758)  Chitty's  Trans.  Book  » See  Hershey,  Int.  L.,  (1912)  208;   I 

I.  §294.  Oppenheim,  Int.  L.,  2  ed.  (1912)  248. 

»  The  open  sea §277  et  seq.  •  *  E.  g. — Kid  Canal,  Corinth  Canal, 

Shores  of  the  open  sea,  Cape  Ckxl  Canal, 

the  maritime  belt §311  ^  (a)  Suez  Canal.    For  historical  dis- 

Branches  of  the  open  sea :  cussion  and  summary  of  the  provisions 

Small  seas §304  of  the  Conventions  of  Constantinople 

Gulfs  and  bays §305  of  1888  neutralizing  the  canal,  see  1 

Straits §306  et  seq.  Westlake,  Int.  L.,  2  ed.  (1910)  339-346; 

Canals §226  see  also  Lawrence,   Int.   Law,   5  ed. 

Rivers §227  (1913)  198  et  seq.;    1  Oppenheim,  Int. 

Lakes    and    landlocked  L.,  2ed.  (1912)  249.   See  Resolutions  of 

seas §232  the  Institute  of  International  Law,  at 
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Preliminary.    Kinds  op.    Use  op. 


§227.  Rivers  are  of  several  kinds,  (A)  intrastate,  which  are  those 
running  from  their  source  to  their  mouth  entirely  through  the  terri- 
tory of  one  state,  some  of  which  will  empty  into  the  open  sea  and 
be  navigable  part  way  from  the  mouth;  (B)  interstate,  which  are 
those  which  pass  through  the  territory  of  two  or  more  states  in  the 
course  of  their  flow,  either  as  a  boundary  river,  with  the  territory 
of  a  different  state  on  each  bank,  or  entirely  passing  from  one  state 
to  another.  Some  of  these  will  also  flow  into  the  open  sea  and  be 
navigable  part  way  from  the  mouth.  The  writers  use  the  word 
"national"  for  intrastate  rivers,  and  ''international"  for  interstate 


meeting  of  1879,  Carnegie  Ed.,  23. 
(b)  Panama  Canal.  By  Hay-Patmce- 
f ote  Treaty  of  1 90 1 .  Great  Britain  and 
United  States  neutralized  canal.  (For 
text  of  this  treaty  see  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  251.)  By  Hay-Varilla 
Treaty  between  Panama  and  United 
States,  United  States  guaranteed  inde- 
pendence of  Panama,  and  Panama 
eeded  strip  in  perpetuity  for  canal, 
which  is  to  be  neutral  and  open  to 
vessels  of  all  nations;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  254.  For  discus- 
sion of  the  controversy  between  Great 
Britain  and  United  States  of  America 
over  the  collection  of  tolls  by  the  United 
States,  see  American  Society  of  Inter- 
national Law,  7th  Annual  Meeting. 
For  a  discussion  of  the  Clayton-Bulwer 
Treaty  of  April  19,  1850,  and  text,  see 
Lawrence,  Int.  Law,  5  ed.  (1913)  200 
et  seq.;  1  PhilUmore,  Int.  L.,  3  ed. 
( 1 879-1 888)  304-3 1 1 ;  1  Westlake,  Int. 
L.,  2  ed.  (1910)  347  et  •  seq.  See 
"  Neutralization  of  the  Panama  Canal," 
Peter  C.  Hains,  3  Amer.  J.  Int.  Law, 
354  et  seq.    "The  Significance  of  the 


Hay-Pauncefote  Convention,"  Charle, 
Cheney  Hyde,  14  Harv.  Law  Rev.,  52t 
etseq.  "The  Isthmian  Canal  Treaty," 
Charles  Cheney  Hyde,  15  Harv.  Law 
Rev.,  725,  et  seq.  "  The  Panama  Canal 
Act  and  the  British  Protest,"  John 
Holladay  Latan^,  7  Amer.  J.  Int.  Law, 
17,  et  seq.  "Legal  Rights  under  the 
Clayton-Bulwer  Treaty,"  Freeman 
Snow,  3  Harv.  Law  Rev.,  53,  et  seq. 
"The  Panama  Canal  Controversy:  A 
Lecture  delivered  before  the  University 
of  Oxford  on  October  25,  1913,"  Sir  H. 
Erie  Richards.  See  8  Amer.  J.  Int. 
Law,  415.  "  The  Panama  Canal  Con- 
flict between  Great  Britain  and  the 
United  States  of  America:  A  Study," 
(1913)  L.  Oppenheim.  See  8  Amer.  J. 
Int.  Law,  415.  "  II  Canaledi  Panama," 
(1913)  Enrico  Catellani.  See  8  Amer. 
J.  Int.  Law,  401.  "The  Panama 
Canal,"  (1911)  Harmodio  Arias.  See 
6  Amer.  J.  Int.  Law,  243.  "The  Real 
Status  of  the  Panama  Canal  as  Regards 
Neutralization,"  H.  S.  Knapp;  4  Amer. 
J.  Int.  Law,  314. 
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rivers.*    The  obscurity  of  the  words  "nation"  and  "national"  has 
aheady  been  referred  to/ 

A  river  is  principally  tised  for  (A)  navigation,  (B)  utilization  of 
flow,  (C)  fishing,  (D)  riparian  use.  The  jurisdiction  of  the  state 
over  the  river  is  distinct  and  superimposed  on  these  uses,  which  are 
usually  defined  by  the  mtuiicipal  law  and  exercised  by  individuals. 
As  between  two  or  more  states,  the  controversies  over  rivers  have 
been  generally  confined  to  navigation,'  as  the  other  uses  appertain 
only  to  the  owners  of  the  banks  and  these  are  adjusted,  so  far  as 
they  conflict,  by  the  municipal  law  of  waters,  as  to  which  there 
may  sometimes  be  a  necessity  of  joint  state  action,  in  the  case  of 
botmdary  or  upper  and  lower  riparian  ownership.*  The  discussion 
in  international  law,  therefore,  is  principally  confined  to  navi- 
gation.** 

\ 

Rivers  Entirely  Within  a  State. 

§228.  It  is  clear  that  a  state  which  has  exclusive  independent 
jurisdiction  over  the  banks  of  a  river  will  necessarily  control  the  water 
in  the  river  and  all  use  thereof,  because  no  other  state  can  have 
access  to  the  river  from  any  direction  without  invading  that  juris- 
diction." 


• "  Navigable  rivers  which  flow 
through  or  between  several  states 
into  the  open  sea  are  called  *' Inter- 
national Rivers;"  Hershey,  Int.  L., 
(1912)  205.  Oppenheim,  Int.  L.,  2  ed. 
(1912)  Vol.  1,  239-240,  speaking  of 
rivers  running  through  two  or  more 
states  or  forming  a  boundary  between 
two  states,  as  not  national,  classifies  as 
international  rivers  those  which  pass 
through  or  separate  two  or  more  states 
and  are  navigable  from  the  open  sea. 
He  says  that  they  are  international 
because  freedom  of  navigation  in  time 
of  peace  on  all  those  rivers  in  Europe, 
and  on  many  of  them  outside  of  Europe, 
for  merchantmen  of  all  nations,  is 
recognized  by  international  law.  The 
law  cannot  recognize  anything.  A 
river  as  such  is  a  physical  fact,  apart 
from  any  rules  of  international  law. 
"An  international  river  is  a  navigable 


river  which  flows  through  the  terri- 
tories of  two  or  more  states,  as  the 
Rhine  flows  from  Switzerland  into 
Germany  and  then  into  the  Nether- 
lands, and  which  forms  a  botmdary 
between  states,  as  the  Danube  between 
Roumania,  on  the  one  side,  and  Servia 
and  Bulgaria,  or  Turkey,  the  suzerain 
of  Bulgaria,  on  the  other;*'  1  Westlake, 
Int.  L.,  2ed.  (1910)  145,  146. 

»See  §§44,  127,  ante. 

•  See  2  Moore,  Dig.  of  Int.  L.,  (1906) 
451. 

•See  Hall,  Int.  Law,  7  ed.  (1917) 
142. 

"  Hall.  Int.  Law,  6  ed.  (1909)  136. 

"  See  Grotius,  Belli,  ac.  Pacis  (1625), 
Wheweirs  Trans.  II.*II.  XII.;  Hershey, 
Int.  L.,  (1912)  205;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  240;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  232. 
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Rivers  Flowing  Through  Two  or  More  States. 

§229.  Where  a  river  flows  through  two  or  more  states,  each  state 
may  exclude  the  other  from  any  use  of  the  river  within  its  territory. 
No  outside  state  can  approach  that  river  from  the  river  bank  without 
invading  the  exclusive  jurisdiction  of  the  state  thereover,  and  no 
state  can  go  down  the  river  or  up  the  river  without  in  like  manner 
invading  the  exclusive  jurisdiction  necessarily  extending  entirely 
across  the  river.  Where,  therefore,  a  river  flows  through  two  or 
more  states,  the  several  riparian  states  may  each  exclude  the  other 
from  any  use  of  the  river  within  its  own  territory.*^  and  the  exercise 
of  that  power  is  unrestrained  except  by  the  factors  hereinafter  referred 

to. 

< 

Boundary  Rivers. 

§230.  A  boimdary  river  is  a  river  nmning  between  two  or  more 
states  on  which  different  states  own  the  opposite  banks.  They  are 
in  the  position  of  riparian  owners,  and  the  question  is,  how  is  the 
river  and  its  banks  divided  between  them.  There  are  certain  pre- 
stmiptions  of  fact  borrowed  from  the  Roman  law  which  are  applied" 
tmless  the  facts  are  otherwise.*^ 

History  and  Present  Status  op  Rivers. 

§231.  It  seems  clear  that  each  state  has  in  fact  full  power  over 
rivers  or  parts  of  rivers  in  its  jurisdiction,  and  that  any  restraint  on 
that  jurisdiction  in  favor  of  any  use  of  such  river  will  be  imposed  by 
some  one  or  more  of  the  international  factors  of  conduct.  The 
growth  of  commerce  has  brought  into  play  the  factors  of  self  interest 
and  pressure  from  other  states,  which,  reinforced  by  public  opinion. 


"Grotius,  Belli,  ac.  Pads  (1625). 
Wheweirs  Trans.  II.  III.  VIII.;  Hall, 
Int.  Law.  6  ed.  (1909)  136;  Vattel, 
(1758)  Chitty's  Trans.  Bcx)k  I.  §266. 

"  1  PhiUimore,  Int.  L.,  3  ed.  (1879- 
1888)  342-345. 

"As  where  by  possession  or  agree- 
ment the  divisiontis  otherwise,  "Ham- 
burg has  the  Elba,  and  Bremen  the 
Weser  for  their  whole  width  from  the 
respective  city  to  the  mouth  of  the 
river,  and  by  the  Peace  of  Westphalia 
(1648)  Sweden  had  the  whole  width  of 


the  Ckier;"  1  Westlake,  Int.  L.,  2  ed. 
(1910)145.  See  as  to  boundary  rivers, 
Grotius,  Belli,  ac.  Pads  (1625),  Whe- 
weirs  Trans.  II.  III.  XVI.-XVIII; 
Hall,  Int.  Law,  6  ed.  (1909)  123-124; 
1  Halleck,  Int.  L.,  4  ed.  (1908)  182; 
Hershey,  Int.  L.,  (1912)  205;  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  241;  Twiss, 
L.  of  Nations.  Peace,  2  ed.  (1884)  236, 
237,  249-251;  Vattel,  (1758)  Chitty's 
Trans.  Book  I.  §266-272.  "Notes  on 
Rivers  as  Botmdaries,"  Charles  Cheney 
Hyde,  6  Amer.  J.  Int.  LaWj  901  et  seq. 
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have  resulted  in  the  rivers  of  the  world  being  generally  open  to 
navigation  by  all  states,  with  the  only  exception  of  the  restraint 
arising  during  war.  Down  to  the  end  of  the  17  th  centiuy,  each 
state  exerted  exclusive  control  over  the  rivers  within  its  jurisdiction 
and  generally  levied  tolls  upon  their  use  by  members  of  other  states. 
By  treaties  as  to  interstate  rivers  and  tmilateral  state  action  as  to 
intrastate  rivers,  the  principal  rivers  of  the  world  have  been  open  to 
free  navigation.  The  immense  general  advantage  of  the  opening 
of  rivers  to  foreign  commerce  becoming  apparent,  the  economic 
necessity  gave  teeth  to  the  argimient  that  such  general  navigation 
existed  as  a  supposed  right,  and  the  argument  hastened  the  general 
recognition  of  the  fact  that  rivers  should  be  opened  to  navigation 
and  that  recognition  brought  about  the  accomplishment  of  the  fact. 
The  subject  has  been  discussed  at  length  by  the  writers,  but  the 
learning  is  now  practically  obsolete."  The  facts  as  to  the  principal 
rivers  of  the  world  are  referred  to  in  the  note.^* 


»  Hall,  Int.  Law,  6  ed.  (1909)  137  et 
seq.;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
184,  185;  Lawrence,  Int.  Law,  5  ed. 
(1913)  207;  1  PhilUmore,  Int.  L.,  3  ed. 
(1879-1888)  223  et  seq.;  1  Westlake, 
Int.  L.,  2  ed.  (1910)  147-160.  ''Inter- 
national Rivers."  (1918)  By  G. 
Kaeckenbeeck,  with  an  introductory 
note  by  Henry  Goudy.  See  67  Univ. 
of  Pa.  Law  Rev.  205;  13  Amer.  J.  Int. 
Law,  373.  "Notes  on  Rivers  and 
Navigation  in  International  Law,'* 
Charles  Cheney  Hyde;  4  Amer.  J.  Int. 
Law,  145.  See  Resolutions  of  the 
Institute  of  International  Law,  at 
meeting  of  1887,  Carnegie  Ed.,  78. 

^'European  Rivers:  Congress  of 
Vienna  by  final  Acts  108-117  (called 
Annexe  XVI.)  provided  *'that  naviga- 
tion of  all  rivers  separating  or  travers- 
ing different  states,  should  be  entirely 
free  from  the  point  where  each  river 
became  navigable  to  the  point  of  its 
disemboguement  into  the  sea."  For 
translation  of  the  text  see  1  PhilUmore, 
Int.  L.,  3  ed.  (1879-1888)  229.  Peace 
Treaty  of  Paris  of  1856,  by  Art.  15, 
expressly  declared  .  .  .  that  the 
principle  of  the  Vienna  Congress  was  a 


part  of  European  public  law.  Hall, 
Int.  Law,  6  ed.  (1909)  137,  says  the 
Congress  of  Vienna  recognized  the 
right  to  collect  moderate  navigation 
dues  and  stopped  short  of  applying  the 
principle  to  rivers  lying  entirely  within 
one  state;  that  the  arrangements  made 
in  1880  by  the  riparian  states  of  the 
Elbe  and  Rhine  by  the  restrictions 
imposed  upon  river  traffic  were  a 
definite  retrogression  from  the  principle 
of  free  navigation,  and  that  there  is 
room  to  doubt  whether,  in  view  of  the 
actual  practice  in  Europe,  the  treaties 
of  Paris  and  Vienna  were  intended  to 
give  such  a  complete  principle  of  navi- 
gation as  had  been  supposed.  See  as 
to  Congress  of  Vienna  and  European 
Rivers;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
186-188;  Hershey,  Int.  L.,  (1912) 
206n»;  I  Moore,  Dig.  of  Int.  L.,  (1906) 
628;  I  Oppenheim,  Int.  L.,  2ed.  (1912) 
241-244;  I  Westlake,  Int.  L.,  2  ed. 
(1910)  148-154;  Wheaton,  Elements, 
Dana's  ed.  (1866)  *276.  See  Resolu- 
tions of  the  Institute  of  International 
Law,  at  meeting  of  1911,  Carnegie  Ed., 
168.  Many  of  the  tolls  levied  on 
German  rivers  were  proprietary  rights 
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acquired  under  an  authority  which  at 
that  time  was  national  (the  empire), 
but  surviving  as  an  anachronism  in  a 
time  when  international  relations  had 
become  established  on  the  rivers  in 
question.    E.  g. — Toll  collected  by  the 
King  of  Hanover  on  the  Elbe  below 
Hamburg;   abolished  1861;    Twiss,  L. 
of  Nations,  Peace,  2  ed.  (1884)  253; 
1  Westlake,  Int.  L.,  2  ed.  (1910)  160n*. 
Danube:    1812 — Treaty  of  Bucharest 
between  Russia  and  Ottoman   Porte 
concluding     Russo- Turkish     War    of 
1809-12,  secured  the  free  navigation  of 
the  Pruth  and  the  Danube  within  cer- 
tain limits  to  the  subjects  of  the  con- 
tracting parties;   1  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  232.     1828— Treaty 
of  Adrianople  provided  that  the  right 
bank  of  the  Danube,  from  the  conflu- 
ence of  the  Pruth  to  the  St.  Georges 
mouth,  should  continue  to  belong  to 
Turkey,  but  that  it  should  remain  tmin- 
habited  for  a  distance  inland  of  about 
six  miles,  and  that  no  establishment  of 
any  kind  should  be  formed  within  the 
belt  of  land  thus  marked  out;  Hall,  Int. 
Law,  6  ed.  (1909)  124n^;  Walker,  Man. 
Int.  L.,  (1895)  36.    1856— March  30— 
Treaty  of  Paris — ^Art.  XIV. — and  sup- 
plement of  March  13,  1871,  contained 
provisions  as  to  free  navigation  of  the 
Danube.    For  some  of  the  provisions 
see  1  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  232  et  seq.;  Woolsey,  Int.  L.,  6 
ed.    (1897)    81n«.     See   Twiss.   L.   of 
NaUons,  Peace,  2  ed.  (1884)  241-248; 
1  Westlake,  Int.  L,,  2  ed.  (1910)  151 
et    seq.;     Walker,    Science,    Int.    L. 
(1893)   163n«.     "The  documents  con- 
cerning navigation  on  the  Danube  are 
collected    by    Sturdza,    'Recueil    de 
documents  relatifs  k  la  liberty  de  navi- 
gation du  Danube'  (Berlin,  1904);'*  1 
Oppenheim,  Int.  L.,  3  ed.  (1912)  242, 
n*.    "The  European  Commission  of  the 
Danube,"  Edward  Krehbiel,  33  Pol.  Sc. 
Quar.  38.    "La  Question  du  Danube." 
Preface  by  Louis  Renault.    (1911)  G. 


Demorogny.    See  6  Amer.  J.  Int.  Law, 
766.    Douro:   1835 — Treaty  of  Lisbon. 
Spain  and  Portugal  agreed  to  the  free- 
dom of  navigation  of  the  river  Douro 
for  the  subjects  of  both  contracting 
parties;    1  Phillimore,  Int.  L.,  3  ed. 
(187^1888)232.   Elbe:  June  23,  1821, 
declared  free.     Tolls  on  abolished  by 
Treaty  of  Hanover,  1861;  1  Phillimore, 
Int.  L.,  3  ed.  (187^1888)  232;   Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  253 
et  seq.;  Wa]ker,  Man.  Int.  L.,  (1895) 
37;    Walker,  Science,  Int.  L.,  (1893) 
163n*.    Foron:    1816,  Treaty  between 
Sardinia  and  Cjeneva,  by  which  the 
river   Foron   was   ceded   to   Geneva; 
Hall,    Int.    Law,    6   ed.    (1909)    124. 
Netze:    1773,  river  Netze,  ceded  by 
Poland  to  Prussia.    Oantee  success- 
fully claimed  that  cession  of  the  stream 
should  be  construed  to  include  the 
shores;    Hall,  Int.  Law,  6  ed.  (1909) 
124;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  238.    Oder:    1648,  by  Treaty 
of  Osnabruck,  the  Empire  ceded  the 
river    Oder   to    Sweden,    which    was 
construed  to  vest  territory  extending 
two  German  miles  from   the  bank; 
Hall,  Int.  Law,  6  ed.  (1909)  124;  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  238. 
Po:     Declared  free   Sept.    10,    1823. 
Navigation   regulated   by    Treaty   of 
Milan  of  1849;    1  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  232;  Walker,  Man. 
Int.  L.,  (1895)36.   Poland:  Rivers  and 
banks  of  declared  free  in   1815,  by 
Austria,  Russia  and  Prussia;    1  Philli- 
more, Int.  L.,  3  ed.  (1879-1888)  232. 
Rhine:  Navigation  of  the  river  Rhine 
was  declared  free  by  treaties  of  Paris 
and  Vienna,  "Jusqu*  k  la  mer."    The 
Dutch   (government   contended  that, 
notwithstanding  these  provisions,  they 
had  control  over  the  mouth  of  the 
Rhine.    The  Rhine  flows  through  sev- 
eral smaller  rivers  into  the  sea  after 
its  main  channel  ends.   For  a  discussion 
of  this  point,  which  is  a  question  of 
interpretation   of   the   treaty,   see    1 
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Phimmore,  Int.  L.,  3  ed.  (187^1888) 
237.  The  controversy  was  adjusted 
by  treaty  of  Mayence  of  March  31, 
1831.  Walker,  Science,  Int.  L.,  (1893) 
163n',  between  the  riparian  states  of 
the  Rhine  providing  that  outlets  should 
be  the  Leek  and  the  Waal.  Various 
tolls  abolished  at  Congress  of  Rastadt 
(1804);  Hall,  Int.  Law,  6  ed.  (1909) 
136;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
186;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  245,  252;  Walker,  Man.  Int.  L., 
(1895)  35  et  seq.;  Wheaton,  Elements, 
Dana's  ed.  (1866)  276-279.  Scheldt: 
1648,  by  Treaty  of  Munster  between 
seven  United  Provinces  and  Spain,  the 
river  was  closed  to  the  other  ten  prov- 
inces by  Article  14.  1783,  Emperor 
Joseph  II.  attempted  to  open  it  and 
failed.  1792,  Scheldt  and  Meuse 
opened  to  vessels  of  all  riparian  states 
by  decree  of  the  French  Convention 
dated  Nov.  16,  1792,  and  made  when 
the  French  overran  Belgium.  Stipula- 
tions of  the  Treaty  of  Vienna  as  to 
Scheldt  were  incorporated  into  Treaty 
of  1839  between  United  Netherlands 
and  Belgium.  Scheldt  tolls  redeemed 
by  Treaty  of  Brussels  of  1863.  See  1 
Halleck,  Int.  L.,  4  ed.  (1908)  187;  1 
Phillimore,  Int.  L.,  3  ed.  (187^1888) 
228-231;  Walker,  Science,  Int.  L., 
(1893)  163n*;  Walker,  Man*  Int.  L., 
(1895)  37;  1  Westlake,  Int.  L.,  2  ed. 
(1910)  148,  149;  Wheaton,  Elements, 
Dana's  ed.  (1866)  276.  Wesar:  De- 
clared free  Sept.  10,  1823;  1  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  232. 
North  American  Rivers:  Gulf  of  Cali- 
fornia and  river  Colorado,  Art.  VI.  of 
the  Treaty  of  Guadalupe  Hidalgo,  of 
Feb.  2,  1848.  "By  the  Treaty  of  Dec. 
30,  1853,  between  the  United  States 
and  Mexico,  navigation  is  made  free  to 
vessels  of  the  United  States  to  and 
from  their  own  territory,  through  the 
Colorado  and  the  Gulf  of  Califomia, 
and  through  the  Mexican  part  of  the 
Rio  Grande  below  latitude  31*  47'  30"; 


Wheaton,  Elements,  Dana's  ed.  (1866) 
288.  ColumbU  River:  Art.  II.  Treaty 
between  United  States  and  Great 
Britain  of  June  15, 1846;  1  Moore,  Dig. 
of  Int.  L.,  (1906)  638.  Hudson  River: 
An  intrastate  river  not  opened  by 
United  States  to  Canadian  vessels:  1 
Moore,  Dig.  of  Int.  L.,  (1906)  626. 
Mississippi:  By  Peace  of  Paris,  1763, 
Great  Britain  acquired  Canada  from 
France  and  Florida  from  Spain.  The 
line  between  British  and  French  posses- 
sions extended  through  the  middle  of 
the  Mississippi,  and  the  free  navigation 
was  secured  to  British  subjects.  Spain 
afterwards  became  the  owner  of  both 
banks  of  the  lower  part  of  the  Mis- 
sissippi, and  therefore  claimed  the  right 
to  an  exclusive  navigation  of  the  river 
below  the  southern  boundary  of  the 
United  States.  By  Treaty  of  Paris  of 
1 783,  between  United  States  of  America 
and  Great  Britain,  it  was  provided  in 
the  8th  article  that  "  The  navigation  of 
the  river  Mississippi,  from  its  source  to 
the  ocean,  should  forever  remain  free 
and  open  to  the  subjects  of  Great 
Britain  and  the  citizens  of  the  United 
States."  United  States  resisted  the 
claim  of  Spain  on  (a)  the  articles  in 
these  treaties;  (b)  the  general  princi- 
ples of  international  law.  Dispute 
terminated  by  Treaty  of  San  Lorenzo  el 
Real  (1795),  which  provided  in  the  4th 
article  that  the  Mississippi  should  be 
opened  to  navigation  by  the  citizens 
of  the  United  States  from  its  source  to 
the  ocean.  United  States  acquired 
Louisiana  by  cession  from  France  on 
April  30,  1803,  and  Florida  by  Treaty 
with  Spain  of  Feb.  22,  1819.  Moore, 
Dig.  of  Int.  L.,  (1906)  Vol.  1,  625,  says 
that  the  stipulation  in  favor  of  British 
subjects  in  Treaty  of  1783  was  inserted 
under  a  misapprehension,  subsequently 
corrected,  that  the  head  waters  of  the 
Mississippi  were  in  British  territory; 
and  was  not  renewed  in  Treaty  of 
Ghent   on    Dec.    24,    1874.      United 
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States  of  America  consequently  became 
the  sole  owner  of  the  entire  river ;  Hall, 
Int.  Law,  6  ed.  (1909)  132;  I  Halleck, 
Int.  L.,  4  ed.  (1908)  188;  Hershey,  Int. 
L.,  (1912)  208n;  1  Moore,  Dig.  of  Int. 
L.,  (1906)  623  et  seq.;  1  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  240  et  seq.; 
Woolscy,  Int.  L.,  6  ed.  (1897)  81;  1 
Westlake,  Int.  L.,  2  ed.  (1910)  154; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
279-283.  Treaty  between  United 
States  and  Great  Britain  Jan.  1 1,  1909, 
respecting  boundary  waters  of  United 
States  and  Canada.  Rio  Grande  River : 
1  Moore,  Dig.  of  Int.  L.,  (1906)  639. 
St  Lawrence:  By  Treaty  of  Jtme  5, 
1854,  agreement  was  made  between 
United  States  and  Great  Britain  as  to 
ioint  use  of.  This  was  terminated  by 
the  President  in  pursuance  of  a  resolu- 
tion of  the  Congress  of  January  18, 
1865.  Treaty  of  Washington  of  May  8, 
1871.  Art.  XXVI.  Navigation  of 
British  portion  of  St.  Lawrence  was 
open  "forever  '*  to  citizens  of  the  United 
States;  Hall,  Int.  Law,  6  ed.  (1909) 
133;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
188,  189;  Hershey,  Int.  L.,  (1912) 
208n;  1  Moore,  Dig.  of  Int.  L.,  (1906) 
631;  1  Phillimore,  Int.  L.,  3  ed.  (187^ 
1888)  242  et  seq.;  Snow  Cases,  (1893) 
35  et  seq. ;  Wheaton,  Elements,  Dana*s 
ed.  (1866)  283-287.  South  American 
Rivers:  Republic  of  Uruguay,  by  de- 
cree of  1853,  opened  its  internal  waters 
to  foreign  commerce;  Hall,  int.  Law,  6 
ed.  (1909)  138;  Woolsey.  Int.  L.,  6  ed. 
( 1 897)  82.  The  Amazons  partly  opened 
by  Brazil  in  185 1  to  co-riparian  state  of 
Peru,  and  in  1867  Brazil,  by  decree, 
admitted  all  foreign  vessels  to  naviga- 
tion of  the  Amazon,  the  Tocantins  and 
the  San  Francfs'o;  Hall,  Int.  Law,  6  ed. 
(1909)  138;  1  Moore,  Dig.  of  Int.  L., 
(1906)  640-648.  Rivers  of  Argentine 
Confederation  closed  to  foreign  ships 
until  1853,  when  the  Panama  and  Para- 
guay (within  Argentine  territory)  were 
open  for  internal  trade  to  commercial 


ships  of  all  nations  by  treaties  made 
between  the  Confederation  and  Great 
Britain,  France  and  the  United  States; 
Hall,  Int.  Law,  6  ed.  (1909)  138; 
Woolsey,  Int.  L.,  6  ed.  (1897)  82; 
Walker,  Man.  Int.  L.,  (1895)36.  (1857) 
Brazil,  by  Treaty  with  Argentine  Con- 
federation; the  navigation  of  those 
portions  of  both  rivers  as  well  as  part 
of  the  Uruguay  belonging  to  the  two 
countries,  declared  free  except  for  local 
traffic,  but  navigation  of  their  affluents 
was  expressly  reserved;  Hall,  Int.  Law, 
6  ed.  (1909)  138.  1903,  Venezuelan 
boundary  dispute  arbitration  court 
decided  in-  favor  of  free  navigation  for 
merchantmen  of  all  nations  on  the 
rivers  Amakomon  and  Barima.  La 
Plata,  Parana,  Paraguay  and  Uruguay: 
1  Moore.  Dig.  of  Int.  L..  (1906)  640. 
The  Orinoco:  1  Moore,  Dig.  of  Int.  L., 
(1906)  649.  The  Uruguay  and  Parana 
open  to  all  merchant  vessels  by  Treaty 
of  July  10,  185«,  between  United  States 
and  Argentine  Confederation,  and 
Treaty  of  May  12,  1858,  between 
United  States  and  Bolivia;  1  Philli- 
more, Int.  L.,  3  ed.  (1879-1888)  246. 
Nov.  26,  1858,  Ecuador  declared  her 
rivers  open  to  free  navigation;  1  Philli- 
more, Int.  L.,  3  ed.  (1879-1888)  246. 
Republic  of  Paraguay  appropriated  the 
river  Paraguay  between  the  territory 
of  the  republic  and  Gran  Chaco,  and 
maintained  it  until  after  its  war  with 
Brazil  and  the  Argentine  Confedera- 
tion; Hall,  Int.  Law,  6  ed.  (1909) 
124n»;  1  Westlake,  Int.  L..  2  ed.  (1910) 
158.  African  Rivers:  Feb.  26,  1885, 
the  Congo  Conference  at  Berlin  stipu- 
lated free  navigation  on  rivers  Congo 
and  Niger  and  through  tributaries, 
creating  International  River  Commis- 
sion for  the  regulation  of  navigation  of 
these  rivers;  Hershey,  Int.  L.,  (1912) 
208n;  Walker,  Man.  Int.  L.,  (1895)  36, 
37;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
158.  See  Resolutions  of  the  Institute 
of   International  Law,  at  meeting  of 
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Lakes. 

§232.  Lakes  are  bodies  of  water  which  may  or  may  not  be  con- 
nected with  the  open  sea.  In  this  case  where  one  state  owns  all 
the  territory  around  the  water,  it  is  perfectly  obvious  that  no  other 
state  can  have  any  jurisdiction  therein.  Where  the  territory  of 
several  states  abuts  on  such  a  body,  there  must  be  an  adjustment 
of  the  conflict  of  the  jurisdiction  between  the  two  states.  Where 
the  body  of  water,  as  in  the  case  of  the  Great  Lakes  of  North  America, 
is  large  in  extent  and  the  maritime  belt  cannot  possibly  appropriate 
the  whole  surface  of  the  water,  the  case  seems  to  be  similar  to  that 
of  the  open  sea.^^  Where  the  lake  is  connected  with  the  open  sea 
by  a  navigable  stream,  the  same  principles  apply  as  have  already 
been  referred  to  in  the  case  of  rivers.  Some  of  the  principal  lakes 
are  referred  to  in  the  note.^ 


1883,  Carnegie  Ed.,  63.  Asiatic  Rivers: 
1862,  Modified  access  to  the  Tangtse- 
Kiang  conferred  upon  British  shipping, 
gradually  extended  to  other  powers 
under  "most  favored  nation"  dauses. 
1898,  Revised  regulations  of  trade  by 
which  merchant  vessels  of  the  Treaty 
Powers  were  authorized  to  trade  on  the 
Yangtse-Kiang  at  eight  treaty  ports, 
and  to  land  and  ship  goods  in  accord- 
ance with  special  conditions  at  five  non- 
treaty  ports;  Hall,  Int.  Law,  6  ed. 
(1909)  139.  1888,  Persia  allowed  the 
river  Kanin  to  be  used  under  certain 
conditions;  1  Moore,  Dig.  of  Int.  L., 
(1906)  652. 

"See  Hershey,  Int.  L.,  (1912)  203; 
Vattd,  (1758)  Chitty's  Trans.  Book  I. 
SS275-277.  "Lakes  and  landlocked 
seas  surrounded  by  the  territory  of 
several  states  and  at  the  same  time 
navigable  from  the  open  sea  are  called 
'international  lakes'  and  'landlocked 
seas.'  International  law,  however,  has 
not  recognized  the  principle  of  free 
navigation  on  such  lakes  and  seas;" 
r  Oppenheim,  Int.  L.,  2  ed.  (1912)  246. 

^  Congo  District,  lakes  in:  Free  navi- 
gation on  the  lakes  in  the  Congo  Dis- 
trict was  permitted  by  Art.  15  of  the 
General  Act  of  the  Congo  Conference; 
1  Oppenheim,  Int.  L.,  2  ed.   (1912) 


246n*.  Come  Lake  is  Italian.  Con- 
stance Lake,  surrounded  by  Cermany 
(Baden,  WvUtemberg,  Bavaria),  Aus- 
tria, Switzerland  (Thurgau  and  St. 
Gall);  Martens,  Summary,  (1788) 
Cobbetfs  Trans.  IV.  IV.  9n;  1  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  246.  Dead 
Sea  in  Palestine  was,  in  1914,  Turkish. 
Great  Lakes  in  North  America:  Lakes 
Superior,  Huron,  Erie  and  Ontario, 
surrounded  by  United  States  and  Brit- 
ish Canada.  Boundary  line  runs 
through  the  middle  by  treaty.  Naviga- 
tion regulated  by  Treaty  of  Washington 
of  1871;  1  Moore,  Dig.  of  Int.  L., 
(1906)  670-698.  "How  the  Great 
Lakes  Became  'High  Seas*  and  Their 
Status  Viewed  from  the  Standpoint  of 
International  Law,"  Harry  £.  Hvmt; 
4  Amer.  J.  Int.  Law,  285  et  seq. 
United  States  of  America  and  Great 
Britain  have  by  treaty  regulated  the 
warships  which  each  may  maintain 
upon  the  Great  Lakes,  and  the  naviga- 
tion of  all  the  waters  thereof  is  per- 
fectly free  to  all  members  of  both  states. 
Lake  Michigan  is  entirely  surrounded 
by  territory  of  the  United  States  of 
America.  Lake  Geneva,  surrounded  by 
Switzerland  and  Prance;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  246. 
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§233.  The  boundary  of  the  territory  of  a  state  is  the  imaginary 
line  on  the  surface  of  the  earth  which  defines  the  limits  of  the  juris- 
diction of  the  state.^  There  is  some  confusion  in  the  writers  in 
discussing  this  subject  of  boundaries,  and  it  is  sometimes  said  that 
botmdaries  are  natural'  and  artificial.  The  botmdary  of  a  state  is  a 
purely  imaginary  line,  and  is  marked  on  the  surface  of  the  earth 
sometimes  by  natural  objects,  as  motmtains  and  rivers;  sometimes 
by  artificial  objects,  as  monuments,  posts,  etc.  The  boundary  is  the 
same  in  each  case,  but  in  one  case  is  marked  by  artificial  means,  in 
the  other  by  natural.^  Where  the  boundary  between  two  states  has 
not  been  surveyed  and  is  described  as  following  certain  physical 
objects  on  the  ground,  there  are  a  number  of  presumptions  which 
apply.*    Where  the  boundary  follows  mountains  or  hollows,  the 


'Acoording  to  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans.  II.  III. 
XVI.  HtniUUus  is  land  with  an  artificial 
boundary;  assigtuUus  per  univeisiia- 
turn  is  land  determined  by  measured 
boundary,  and  arcifinius  land  defined 
by  natural  boundaries.  Objections 
have  been  made  to  this  classification. 
See  Hershey,  Int.  L.,  (1912)  174;  1 
Moore,  Dig.  of  Int.  L.,  (1906)  615; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  270. 
"Ardfinious  States,  so  called  because 
nothing  so  proper  to  distinguish  juris- 
diction, as  that  which  is  of -such  a  nature 
that  it  is  not  easily  passed  over.  Those 
whose  territory  admits  of  boundaries 
fit  to  keep  the  enemy  out;"  Twiss,  L. 
of  Nations,  Peace,  2  ed.  (1884)  215. 

*  The  philise,  "natural  boundaries  of 
a  state,"  is  sometimes  used  to  mean 
those  geographical  limits  which  should, 
for  one  reason  or  another,  mark  the 
artificial  boundary  of  a  state,  a  meaning 
entirely  too  loose  for  the  accurate 
thought  of  the  international  lawyer. 
The  writers,  however,  apparenUy  failed 
to  distinguish  this  meaning  of  natural 
boundaries,  e,  g, — ^Hershey,  Int.  L., 
(1912)  174,  n.^«.  Louis  XIV.  proposed 
as  the  natural  boundaries  of  France  the 
Alps,  Rhine,  Pyrenees  and  Ocean. 
Former  policy  to  consider  rivers  and 


mountains  as  natural  boundaries. 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  240. 

*  "The  boundaries  of  state  territory 
may  consist  either  in  arbitrary  lines 
drawn  from  one  definite  natural  or 
artificial  point  to  another,  or  they  may 
be  defined  by  such  natural  features  of 
a  country  as  rivers  or  ranges  of  hills; 
Hall,  Int.  Law,  6  ed.  (1909)  123. 
"Boundaries  of  State  territory  are  the 
imaginary  lines  on  the  surftux  of  the 
earth  which  separate  the  territory  of 
one  State  from  that  of  another,  or  from 
unappropriated  territory,  or  from  the 
Open  Sea;"  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)270.  "The  frontiers  or  bounda- 
ries of  a  state  are  usually  classed  as 
natural  or  physical,  and  artificial  or 
conventional;"  Hershey,  Int.  L.,  (1912) 
173.  This  statement  shows  the  con- 
fusion in  thought  as  to  the  nature  of 
boundaries  of  a  state,  and  there  seems 
to  be  a  slip  of  the  pen  because  the 
phrase  should  read,  "Natural  or  arti- 
ficial, physical  or  conventional." 

*  For  some  of  the  presumptions  see 
Grotius,  Belli,  ac.  Pads  (1625),  Whe- 
weU's  Trans.  II.  III.  XW.-XVIII.; 
Hershey,  Int.  L.,  (1912)  174;  1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  270  et  seq.; 
Snow  Cases.  (1893)  16. 
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water  divide  is  the  boundary  line.  Where  it  follows  a  river,  the 
middle  of  the  river — except  in  the  case  of  a  navigable  stream — is 
the  botmdary.  In  the  case  of  a  navigable  stream  the  centre  of  the 
deepest  channel  or  thalweg*  is  the  boundary.  In  the  case  of  a  lake, 
the  line  runs  through  the  middle  of  the  lake.  All  these  are  pre- 
sumptions of  fact,  and  may  be  overthrown  by  proof  of  another  line.^ 

Increase  and  Decrease  of  State  Territory  by  Natural  Causes 
WHEN  the  Territory  is  Washed  by  Water. 

§234.    State  territory  may  be  increased  or  diminished  by  natural 
causes  which  can  only  arise  by  the  action  of  water  on  state  territory, 


*For  etymology  of  Thalweg  and 
meaning  see  1  Westlake,  Int.  L.,  2  ed. 
(1913)  144.  n». 

^A  number  of  disputes  have  arisen 
as  to  boundaries  which  have  usually 
been  settled  by  arbitration.  Nootka 
Sound  dispute  between  Great  Britain 
and  Spain,  settled  by  convention  in 
1790.  See  Wheaton,  Elements,  Dana's 
ed.  (1866)  242,  243.  Controversy  be- 
tween United  States  and  Russia  re- 
specting Northwest  coast  of  America, 
convention  of  1824;  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  243,  248. 
"Concerning  the  Alaskan  Boundary," 
Charles  Cheney  Hyde,  16  Harv.  Law 
Rev.  418,  et  seq.  Between  Great 
Britain  and  Russia  respecting  North- 
west coast  of  America,  convention  of 
1825;  Wheaton,  Elements,  Dana's  ed. 
(1866)  246.  Oregon  territory  dispute 
between  Great  Britain  and  United 
States  of  America,  negotiation  of  1827. 
Conventions  of  1 8 1 8  and  1 827.  Treaty 
of  Washington  of  1846;  award  of 
German  Emperor  in  1872;  5  Moore, 
Dig.  of  Int.  L.,  (1906)  720  et  seq.; 
Wheaton,  Elements.  Dana's  ed.  (1866) 
250  et  seq.;  Costa  Rica  and  Panama 
dispute  settled  by  convention  of  March 
17,  1910,  by  the  decision  of  the  Chief 
Justice  of  the  United  States  Supreme 
Court.  For  report  of  his  decision,  see 
8  Amer.  J.  Int.  Law,  913  et  seq. 
April  11,  1908— Treaty  of  Washington 


between  Great  Britain  and  the  United 
States  of  America  for  defining  boundary 
in  the  waters  of  Passamaquaddy  Bay. 
For  text,  see  2  American  J.  Int.  L., 
Supp.  306  et  seq.  See  2  Amer.  J.  Int. 
Law,  634  et  seq.  Guano  Islands  dis- 
pute between  United  States  of  America 
and  Venezuela,  see  Wheaton,  Elements, 
Dana's  ed.  (1866)  255.  Dispute  be- 
tween United  States  and  Great  Britain 
concerning  the  St.  Croix  River,  see  1 
Moore,  Int.  Arbitration  (1898)  1-43. 
Islands  in  the  Bay  of  Fundy,  see  Ibid. 
1,  45-63,  The  Northeast  Boundary, 
see  Ibid.  1,  65  et  seq.;  1  Moore,  Dig. 
of  Int.  L..  (1906)  749-750.  United 
States  and  Mexico;  1  Moore,  Dig.  of 
Int.  L.,  (1906)  753-766.  Boundaries  of 
Philippine  Islands;  1  Moore,  Dig.  of 
Int.  L.,  (1906)  528  et  seq.  Samoan 
Islands;  1  Moore,  Di^.  of  Int.  L., 
(1906)  536  et  Seq.  United  States  and 
Spain  over  boundaries"  of  Louisiana 
purchase  in  1803;  Hall,  Int.  Law,  6  ed. 
(1909)  107.  Great  Britain  and  Vene- 
zuela, controversy  over  60,000  sq.  mi. 
to  the  South  of  the  Orinoco  and  West 
of  the  Mosquito  Rivers;  HaU,  Int. 
Law,  6  ed.  (1909)  111.  "Boundaries. 
A  Contribution  to  the  Study  of  Ameri- 
can International  Law,"  (1911)  Hugh 
D.  Barbagelata.  Translation  by 
Charles  G.  Fenwick.  See  6  Amer.  J. 
Int.  Law,  246. 
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whether  a  river  or  lake  or  open  sea,  or  a  portion  thereof.  The  only 
case  which  requires  our  attention  is  where  the  water  forms  the 
boundary  of  the  territory  of  a  state.  Alluvia  are  deposits  of  mud 
or  sand  foimed  in  the  slack  water  or  overflow  of  streams,  and  the 
word  seems  to  relate  properly  only  to  flood  action.  Accretion  is 
the  formation  of  land  by  the  eternal  action  of  water.  Deltas  or 
islands  may  be  formed  in  any  of  these  cases  and  there  is  a  presump- 
tion, generally  acted  upon  by  the  independent  states  of  the  world, 
that  in  any  such  case  the  land  formed  is  part  of  the  territory  next  to 
which  it  appears  where  the  middle  of  the  water  forms  the  boundary 
between  the  states.  Avulsion  is  the  pulling  off  or  tearing  away  by 
sudden  forcible  separation,  and  is  distinguished  from  the  case  of 
alluvium  and  accretion  in  that  the  latter  are  gradual.  Where  the 
boundary  is  a  fixed  line  irrespective  of  the  course  of  the  water  in 
question,  the  accretions  of  the  land  belong  to  each  state  according 
to  which  side  of  the  line  they  are  formed  on.  Where  a  bed  of  a  river 
belongs  to  two  states,  an  island  in  mid-channel  belongs  one-half  to 
each,  and  an  island  on  one  side  of  the  channel  belongs  to  the  state 
owning  the  other  side.^ 


Increase  and  Decrease  of  State  Territory  by  Act  of  State. 


Preliminary. 


§235.  State  territory  may  be  acquired  and  transformed  by  act 
of  the  state  itself.'  Two  cases  may  arise,  (A)  where  the  territory 
acquired  belongs  to  no  state;  (B)  where  it  already  belongs  to  another 
state.  The  latter  case  only  involves  a  transfer,  and  the  result  is  the 
increase  in  territory  of  one  state  and  decrease  in  the  territory  of 
another.^®  The  discussion  will  be  arranged  tmder  these  two  headings, 
with,  however,  a  few  preliminary  remarks  on  the  state  act  of  acquisi- 


*  See  Giotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  II.  VIII.  VIII.-XVII. ; 
Hall,  Int.  Law,  6  ed.  (1909)  121; 
Hershey,  Int.  Law.,  (1912)  179  et  seq.; 
1  Moore,  Dig.  of  Int.  L.,  (1906)  269 
et  seq.;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)29^302;  Vattel.  (1758)  Chitty's 
Trans.  Book  I.  {26  et  seq.;  Wilson  & 
Tucker,  Int.  L.,  (1901)  102.  Accretioain 
the  Rio  Cjrande  provided  for  by  treaty; 
1  Moore,  Dig.  of  Int.  L.,  (1906)  747. 


*  This  is  really  a  case  of  the  trans- 
fer of  the  jurisdiction  over  territory, 
and  not  a  transfer  of  the  territory 
itself. 

^^It  is  a  mistake  to  emphasize 
acquisition  when  another  state  is 
involved.  It  is  not  acquisition  only, 
but  a  transfer  to  which  both  are  parties, 
and  the  subject  should  be  discussed 
accordingly. 
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tion  and  transfer.  Before  passing  to  this,  however,  we  may  note 
that  the  only  distinction  between  (A)  and  (B)  lies  in  the  facts  ante- 
cedent to  the  setting  up  of  the  jurisdiction,  a  distinction  of  some 
importance  to  clear  thinking,  and  which  will  be  referred  to  again.^^ 
The  writers  generally  say  that  a  state  has  a  right  to  acquire  territory, 
in  which  they  are  using  the  word  "right"  in  the  sense  of  power."  A 
state  has  unquestioned  full  pow^  to  acquire  any  territory  it  pleases 
in  any  manner  that  it  sees  fit,  the  exercise  of  which  power  is  restrained 
to  a  greater  or  less  extent  by  the  international  factors  of  conduct."* 


State  Act  op  Acquisition  and  Transfer. 

§236.  The  act  of  acquisition  or  transfer  is  a  state  act,  and  the 
organ  of  government  appropriate,  as  well  as  the  exercise  of  the  juris- 
diction over  the  acquired  territory,  is  a  matter  of  municipal  law 
which  in  a  democracy,  with  a  written  constitution,  sometimes  causes 
difficulty.  Among  personal  governments  there  was  no  such  trouble. 
Territory  grabbing  was  characteristic  of  the  potentates  of  Europe, 
and  the  only  question  was  how  teqlUpry  could  in  fact  be  acquired 
by  force,  fraud  or  otherwise,  and  the  state  territory  lay  in  the  free 
disposition  of  the  monarch.  It  has  remained  for  democracies  to 
develop  a  hesitancy  about  territorial  acqtiisition,  and  to  impose 
restraints  on  the  transfer  of  territory.  The  fear  of  imperialism  and 
the  example  of  Rome  have  strongly  operated,  although  without 
success,  against  territorial  acquisition  in  at  least  one  modem  democ- 


^^  There  is  a  one-sided  view  of  the 
writers  in  discussing  acquisition.  Ac- 
quisition is  an  acquiring,  which  may  be 
in  several  ways.  We  are  concerned 
with  the  ways  with  respect  to  the  terri- 
tory, and  what  is  an  acquisition  by  one 
state  is  a  loss  by  another.  It  seems  as 
if  the  law  of  vendor  and  vendee  for  the 
purchase  of  real  estate  furnished  many 
analogies.  The  methods  of  acquisi- 
tion most  commonly  accepted  at 
present  are:  (a)  occupation;  (b)  pre- 
scription; (c)  accretion:  (d)  conquest; 
(e)  cession;  Wilson,  Int.  L.,  (1910)  79. 
The  various  methods  of  acquiring  and 
losing  territory  as  described  by  the 
writers  are  cession,  occupation,  accre- 
tion, subjugation,  conquest,  prescrip- 
tion, dereliction,  operation  of  nature,  as 


earthquakes,  etc.,  and  revolt;  Hershey, 
Int.  L.,  (1912)  179  et  seq.;  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  281-284; 
Twiss,  L.  of  Nations,  Peace,  2  ed.  ( 1 884) 
191  et  seq.;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  328.  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  229,  points  out  that 
the  founding  of  a  new  state  in  a  condi- 
tion of  political  dependence,  as  a  colony, 
constitutes  as  much  an  extension  of 
state  territory  as  the  incorporation  of  a 
new  state  into  a  confederacy. 

"  1  HaUeck,  Int.*  L.,  4  ed.  (1908)  163, 
164;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  192;  Wheaton, Elements, Dana's 
ed.  (1866)  238.  See  {115,  ante,  on 
rights  in  international  relations. 

''^See  Sl05,  ante,  on  definition  of 
international  factors  of  conduct. 
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racy.^'  The  acquisition  consists  in  establishing  an  interest  in  the 
territory  and  then  exercising  the  jurisdiction  of  the  state  to  protect 
that  interest.  A  distinction  is  to  be  drawn  between  territory  of  no 
state  and  territory  akeady  belonging  to  another  state.  In  the  first 
case  there  is  no  displacement  of  another  jurisdiction ;  in  the  latter  the 
jurisdiction  of  the  other  state  must  be  disposed  of  by  force  or  with 
the  consent  of  the  latter.  In  each  case,  the  actual  acquisition  or 
taking  possession  is  the  same,  the  oiily  distinction  being  in  the  ante- 
cedent facts.  A  few  references  to  state  acts  of  acquisition  are 
added  in  the  note." 


"  In  the  United  States  of  America, 
this  feeling  has  been  founded  on  a  fear 
of  imperialism,  a  fear  that  the  acquisi- 
tion of  additional  territory  would  lead 
to  a  change  in  the  form  of  government 
and  bring  about  the  establishment  of  a 
monarchy  and  the  destruction  of  popu- 
lar liberty.  The  fear  is  well  grounded, 
but  the  United  States  of  America  has  in 
fact  made  enormous  territorial  acquisi- 
tions without  so  far  involving  any  of  the 
evil  consequences  predicted.  It  is  too 
soon,  however,  to  pass  judgment  on  this 
question,  as  it  will  probably  take  sev- 
eral centuries  for  the  poison  of  imperial- 
ism to  corrupt  the  liberties  of  the  repub- 
lic. The  historian  of  3000  A.  D.  will 
be  better  able  to  speak  on  the  question. 

^*  United  States  of  America:  1898 — 
Joint  resolution  providing  for  annexa- 
tion of  Hawaiian  Islands  to  United 
States.  See  Wilson,  Int.  L.,  (1910) 
77n'.  See  Act  of  Congress  of  February 
14,  1909,  relative  to  acquisition  of 
Philippine  Islands;  Wilson,  Int.  L., 
(1910)  84n^^  Since  the  thirteen  colo- 
nies at  the  time  of  the  revolt  against 
Great  Britain  claimed  in  their  own 
several  interests  as  insurgents  all  terri- 
tory within  the  future  United  States 
subsequently  wrested  from  British 
control,  it  follows  that  the  United 
States  of  America  could  make  no 
acquisition  of  territory  tmder  the  revo- 
lution distinct  from  or  independent  of 
some  or  one  of  the  states.  Johnson,  J., 
in  Harcourt  v.  Gaillard,  12  Wheat.  523 


at  525  (1827).  As  to  the  United  State" 
of  America  taking  possession  of  the 
Virgin  Islands,  see  executive  order  of 
the  President  of  the  United  States  of 
Dec.  26,  1917;  11  American  J.  Int.  L., 
Supp.  53.  Baldwin,  Simeon  E. — "Con- 
stitutional Questions  Incident  to  the 
Acquisition  and  Government  by  the 
United  States  of  Island  Territory;"  12 
Harv.  Law  Rev.,  393  et  seq.  Coudert, 
Frederic  R.,  Jr. — "Our  New  Peoples, 
Citizens,  Subjects,  Nationals  or  Aliens;" 
3  Col.  Law  Rev.,  13  et  seq.  Puller, 
Paul. — "Some  Constitutional  Ques- 
tions Suggested  by  Recent  Acquisi- 
tion;" 1  Col.  Law  Rev.,  109  et  seq. 
Littlefidd,  Charles  E.— "The  Insular 
Cases;"  15  Harv.  Law  Rev.,  169  et 
seq.,  281  et  seq.  Langdell,  C.  C. — 
"The  Status  of  our  New  Territories;" 

1 2  Harv.  Law  Rev. ,  365  et  seq.  Lowell, 
A.  Lawrence. — "  The  Status  of  our  New 
Possessions;"  13  Harv.  Law  Rev.,  155 
et  seq.  McClain,  Emlen. — "The  Ha- 
waiian Case;"  17  Harv.  Law  Rev.,  386 
et  seq.  Palfrey,  John  Gorham. — 
"Growth  of  the  Idea  of  Annexation  and 
its  bearing  upon  Ck)nstitutional  Law;" 

13  Harv.  Law  Rev.,  371  et  seq.  Ran- 
dolph, Carman  F. — "Constitutional 
Aspects  of  Annexation;*'  12  Harv. 
Law  Rev.,  291,  et  seq.  Randolph, 
Carman  F. — "The  Law  and  Policy 
of  Annexation,  1901,"  14  Harv.  Law 
Rev.,  630;  1  Col.  Law  Rev.,  335  et  seq. 
Randolph,  Carman  F. — "The  Insular 
Cases;"   1  CoL  Law  Rev.,  436  et  seq. 
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The  act  of  acquisition  may  be  divided  into  two  distinct  elements 

(A)  the  setting  up  of  the  jurisdiction  of  the  state  in  the  territory; 

(B)  as  preliminary  thereto  the  disposing  of  any  antecedent  facts 
which  are  an  obstacle  to  such  setting  up.^^  The  only  fact  which  is 
an  obstacle  is  the  existence  of  the  jurisdiction  of  another  state  in  the 
territory,  which  jurisdiction  may  be  removed  by  force  or  by  agree- 
ment. The  transfer  is  the  act  of  the  state  whose  jurisdiction  is 
removed  from  the  territory,  and  we  may  conveniently,  therefore, 
classify  transfers  as  voltmtary  and  involtmtary.  Such  transfer 
involves  a  complete  ouster  of  the  jurisdiction  of  one  state  and  a 
substitution  of  that  of  another.  The  transfer,  so  far  as  international 
law  is  concerned,  is  only  of  the  exclusive  jurisdiction  which  is  inde- 
pendent of  mimicipal  law  upon  which  it  has  no  effect  unless  a  change 
is  made  by  the  states  making  the  transfer.  Since,  therefore,  exclusive 
jurisdiction  is  a  fact  it  follows  that  such  fact  must  be  established. 
When  the  territory  belongs  to  no  state,  it  is  necessary  only  to  establish 
the  jurisdiction  in  fact.  When  the  territory  belongs  to  another  state, 
the  transfer  involves  the  displacement  of  the  jurisdiction  of  one  and 
the  establishment  of  the  jurisdiction  of  another. 


Snow,  Alpheus  E. — "The  Administra- 
tion of  Dependencies,  * '  ( 1 902) .  Thayer, 
James  Bradly. — "Our  New  Posses- 
sions;" 12  Hajrv.  Law  Rev.,  464  et  seq. 
Thayer,  James  Bradly. — '  *  Insular  Tariff 
Cases  in  the  Supreme  Court;"  15Harv. 
Law  Rev.,  164  et  seq.  Whitney, 
Edward  B. — "Insular  Decisions  of 
1901;"  2  Col.  Law  Rev.,  79  et  seq. 
According  to  the  law  of  Great  Britain, 
conquered  territory  immediately  forms 
part  of  the  king's  dominions;  1  Wild- 
man.  Int.  L..  (1849)  162.  "  Thus  when 
in  1883  the  Ministry  of  the  British 
Colony  of  Queensland  endeavored  to 
*annex  on  their  own  authority  the 
greater  part  of  the  island  of  New 
Guinea,  together  with  New  Britain, 
New  Ireland,  and  a  lax^ge  number  of 
other  islands  off  the  north  coast  of 
Australia  from  longitude  141  degrees 
to  longitude  155  d^rrees,  the  home 
government  refused  ratification  of  so 
sweeping  an  act.  All  it  would  consent 
to  do  was  to  add  to  the  Empire  a  large 
portion  of  the  southeast  of  New  Guinea. 


This  was  done  in  1884,  and  at  the  end 
of  that  year  Germany  annexed  another 
portion,  and  established  a  protectorate 
over  the  islands  of  New  Britain  and 
New  Ireland,  which  had  been  dis- 
covered by  Dampier,  a  great  British 
navigator,  in  1699,  and  nominally  taken 
possession  of  for  Great  Britain  in  1767 
by  Captain  Cartaret  of  the  Royal 
Navy.  His  act  was,  however,  never 
ratified,  and  consequently  it  had  no 
validity,  though  he  bore  the  commis- 
sion of  King  George  III.;"  Lawrence, 
Int.  Law,  5  ed.  (1913)  152,  153.  As  to 
Roman  method  of  annexation,  see 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed.,  Part  I.  VII.  2.  1 386,  Poles,  by  elec- 
tion of  Duke  Jagello,  tmited  Lithuania 
with  their  own  kingdom.  Cited  by  1 
Phillimore.  Int.  L.,  3  ed.  (1879-1888) 
382,  as  a  case  of  an  election,  indirectly 
the  cause  of  acquiring  territory. 

^'Lawrence,  Int.  Law,  5  ed.  (1913) 
152,  says  that  effective  international  oc- 
cupation is  made  up  of  two  inseparable 
elements,  annexation  and  settlement. 
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Acquisition  of  Territory  Not  Belonging  to  Any  State 


Preliminary. 


§237.  The  acquisition  of  territory  not  belonging  to  any  state  is 
of  little  importance  today,  as  the  unoccupied  territory  left  in  the 
world  is  small  in  extent,  mostly  inaccessible  and  of  little  value. 
None  of  it  i;  worth  the  expense  of  war  " 

The  setting  up  of  jurisdiction  in  the  territory  of  no  state  is  a 
fact.  The  controversies  which  have  arisen  have  been  controversies 
of  fact,  and  while  voluininous  and  extensive,  are  of  subordinate 
legal  importance.  We  shall  therefore  di  miss  the  subject  with  less 
comment  than  is  usual  among  the  writers. 

Method  op  Acquisition  op  Territory  Not  Belonging  to  Any 

State — Discovery  and  Occupation. 

§238.  Territory  not  belonging  to  any  state  is  acquired  by  setting 
up  the  jmisdiction  of  the  state  therein,  which  is  a  state  act  and 
presents  solely  a  question  of  fact.  It  is  usual,  therefore,  to  describe 
the  act  as  an  act  of  occupation,  which  is  strictly  accurate,  but  some 
writers  seem  to  limit  the  use  of  the  word  to  the  case  where  the  juris- 
diction is  set  up  in  territory  of  no  state,"  thus  overlooking  the  cir- 
cumstance that  it  accurately  describes  the  setting  up  of  the  jurisdic- 
tion, irrespective  of  whether  there  is  a  displacement  of  the  jurisdiction 


'*  The  continents  of  North  America 
and  South  America  were  prizes  for 
which  blood  and  money  were  freely 
spent,  and  if  such  a  region  were  open 
to  similar  appropriation  at  the  present 
day,  there  is  little  doubt  but  that  the 
world  would  witness  a  struggle  for  its 
possession  as  gigantic  and  bloody  as 
the  war  of  German  aggression,  1914-18. 
The  more  peaceful  settlement  of  Africa 
has  no  doubt  been  a  large  part  the 
result  of  economic  and  geographic 
conditions.  The  African  continent  does 
not  present  so  rich  a  prize  to  the  colon- 
ist as  North  and  South  America.  There 
is  in  this  continent,  owing  to  the 
absence  of  harbors  and  rivers,  very 
little  opportunity  for  separate  settle- 
ments, and  the  great  heat  and  unhealth- 
iness  of  the  climate  have  dampened  the 


ardor  of  the  white  man  in  tlo  very 
inconsiderable  degree.  The  Arctic  and 
Antarctic  Regions:  Oppenheim,  Int. 
L.,  2  ed.  (1912)  Vol.  1,  292n»,  says: 
"North  Pole  cannot  be  a  r^on  of 
occupation  because  not  land."  "The 
Arctic  and  Antarctic  Regions  and  the 
Law  of  Nations,"  Thomas  Willing 
Balch;  4  Amer.  J.  Int.  Law,  265  et  seq. 
"Arctic  Exploration  and  International 
Law,"  James  Brown  Scott;  3  Amer.  J. 
Int.  Law,  928  et  seq. 

"  "Occupation  is  the  act  of  appro- 
priation by  a  State  through  which  it 
intentionally  acquires  sovereignty  over 
such  territory  as  is  at  the  time  not 
under  the  sovereignty  of  another 
State;"  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  291. 
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Discovery,  Occupation 


of  another  state  or  not.^'*  If  the  land  is  previously  unknown,  the 
act  of  occupancy  must  necessarily  be  preceded  by  discovery  either 
by  the  occupying  state  or  by  someone  else.  If  the  land  is  already 
known,  it  may  be  acquired  by  occupation  in  the  same  manner  irres- 
pective of  who  made  the  discovery.  The  discovery*  is  therefore 
unimportant  from  a  legal  point  of  view  but  must  always  precede  the 
occupation.*  An  occupation  must  obviously  be  of  such  a  character 
as  to  present  an  existing  fact  to  any  other  state  seeking  to  intro- 
duce its  jurisdiction  upon  the  same  land.  This  act  of  occupation  is 
generally  indicated  by  hoisting  the  flag  of  the  country,  firing  guns, 
etc.,  and  formally  taking  possession,  which  may  be  by  a  private  indivi- 
dual or  by  a  state  official.  If  by  an  individual,  it  is  obviously  not  a 
state  act,  but  may  be  adopted  and  ratified  subsequently  by  the  state.** 
This  fact  of  occupation  goes  back  to  the  very  beginning  of  fixed 
territorial  jurisdiction^  to  the  time  when  the  various  tribes  of  men 
passed  from  the  nomad  to  the  agricultural  state,  prior  to  which  time 
there  was  perhaps  a  sort  of  occupation  consonant  with  the  use  of  the 
earth's  surface  then  known.  .^Hunting  groimds  may  have  been  marked 
off  and  such  seems  to  have  been  the  case  of  the  North  American 
Indians  at  the  time  of  the  discovery  of  America.  The  fact  of  occu- 
pation must  be  as  old  as  man  and  it  is  not  likely  that  there  has  been 
much  change  in  the  conception  which  has  been  formed  of  that  occu- 
pation any  more  than  there  has  been  of  the  fact  of  the  possession 
of  real  or  personal  property  among  individuals.'    Since  all  juris- 


"See  §766,  post,  on  belligerent 
occupation. 

'  As  to  discovery,  see  Hall,  Int.  Law, 
6  ed.  (1909)  102;  Hershey,  Int.  L., 
(1912)  186;  1  Moore,  Dig.  of  Int.  L., 
(1906)  258;  1  Oppenheim,  Int.  L.,  2  ed 
(1912)  294;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  197,  201  et  seq.; 
Vattel,  (1758)  Chitty's  Trans.  Book  I. 
§207;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
101  et  seq.  See  Acts  of  Congress  pro- 
tecting members  of  the  United  States 
of  America  discoverers  of  Guano 
Islands;  Wheaton,  Elements,  Dana's 
ed.  (1866)  255n. 

*  There  was  no  question  of  discovery 
involved  when  the  Venetians  set  up 
their  state  by  act  of  occupation  on  the 
shores  of  the  Adriatic,  or  when  the 


Norman  knights  set  up  the  state  of 
Sicily. 

*•  See  §73,  ante,  on  distinction  be- 
tween state  act  and  individual  act. 

'See  as  to  occupancy;  Hall,  Int. 
Law,  6ed.  (1909)  101  etseq.;  Hershey, 
Int.  L.,  (1912)  185  et  seq.;  Lawrence, 
Int.  Law,  5  ed.  (1913)  148;  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  116;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  294- 
297;  1  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  330  et  seq. ;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  196-224;  Vattel, 
(1758)  Chitty's  Trans.  Book  I.  §§203- 
210;  Walker,  Science  Int.  L.,  (1893) 
347  et  seq.;  I  Westlake,  Int.  L.,  2  ed. 
(1910)  98.  See  Resolutions  of  the 
Institute  of  International  Law,  at 
meeting  of  1888,  Cam^e  Ed.,  86. 
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diction  originally  was  roving  and  man  has  progressed  from  a  nomad 
state,  it  follows  that  the  beginning  of  the  territorial  jurisdiction  of 
all  state  territory  was  by  occupation,  and  as  the  world  has  become 
fully  occupied,  the  transfer  of  state  territory  is  from  one  state  to 
another.  Therefore,  all  state  jtuisdictions  and  also  all  definite 
state  territory  begins  with  occupation  of  land  not  belonging  to  any 
state,  and  such  land  so  occupied  remains  in  the  possession  of  that 
state  until  it  is  transferred  to  another  state. 

The  circumstance  that  the  land  is  occupied  by  barbarian  states 
has  been  considered  of  no  importance  until  very  lecent  times.' 
Indeed,  in  the  middle  ages,  the  Christian  states  of  Europe  fortified 
themselves  with  the  idea  that  it  was  a  matter  of  religious  duty  to 
impose  their  beliefs  and  civilization  upon  barbarian  and  infidel 
people,  and  the  incidental  profit  to  themselves  was  persuasive  evi- 
dence of  the  righteousness  of  their  acts.  Even  today  a  native  popu- 
lation would  have  difficulty  in  making  its  voice  heard  in  the  great 
arena  of  international  life  when  protesting  against  an  occupation  of 
its  territory  by  a  civilized  and  powerful  state.  Some  of  the  facts 
as  to  occupation  in  the  15th  century  are  referred  to  in  the  note.^ 


*  See  {248,  post,  on  barbarous  tribes 
as  parties  to  a  transfer.  See  §48,  ante, 
on  barbarous  tribes  as  international 
persons. 

*  Jan.  8,  1454,  Bull  issued  by  Pope 
Nicholas  V.  gave  the  Empire  of  Guiana 
to  the  Crown  of  Portugal,  with  power  of 
subjugation  and  prohibiting  access  of 
all  other  nations  thereto.  Leibnitii 
Codex  Juris  Gent.  Diplomat  165. 
1493 — ^Bull  issued  by  Alexander  VI.,  in 
which  he  granted  to  the  United  Crowns 
of  Castle  and  Arragon  all  lands  dis- 
covered and  to  be  discovered  beyond 
a  line  drawn  from  pole  to  pole  one 
hundred  leagues  West  of  the  Axons, 
excepting  all  land  previously  occupied 
by  any  other  Christian  nation.  For 
extract  from  the  text,  see  Vattel,  (1758) 
Chitty's  Trans.  Book  I.  S208n,  citing 
Leibnitii  Codex  Juris  Gent.  Diplomat 
203.  1494 — ^Portugal  protested  the 
position  of  the  line  drawn  by  the  Papal 
Bull,  and  at  a  conference  between 
Spain  and   Portugal   in    1494,    (the 


Treaty  of  Tordesillas  in  1494,  between 
Spain  and  Portugal,  confirmed  by  Pope 
Julius  II.  in  1506]  the  line  was  shifted 
by  common  consent  370  leagues  West 
of  the  Islands  approximately  where  the 
fiftieth  west  meridian  now  runs; 
Vreeland,  Grotius.  (1917)  45.  -West- 
lake,  Int.  L.,  2  ed.  (1910)  Vol.  1,  96, 
says  that  Papal  Grants  were  made  by 
the  Popes  claiming  as  masters  of  the 
world  by  divine  right.  Disregarded  by 
Great  Britain,' Prance  and  Holland;  1 
Phillimore,  Int.  L.,  3  ed.  (187^1888) 
332.  May  5,  1496-~Patent  of  Henry 
VII.  of  England  to  John  Cabot  and  his 
sons  authorized  them  "  to  seek  out  and 
discover  all  islands,  regions  and  prov- 
inces whatsoever  that  may  belong  to 
heathens  and  individuals,"  and  to  sub- 
due, occupy  and  possess  these  terri- 
tories as  his  vassals  and  lieutenants;  1 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
349;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
97;  Wheaton,  Elements,  Dana's  ed. 
(1866)241.   Patent  of  Queen  Elisabeth 
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Questions  will  arise  as  to  the  extent  of  the  occupation,'  that  is,  as 
to  what  acts  are  necessary  to  indicate  occupation  of  a  certain  terri- 
tory. It  is  obvious  that  in  the  case  of  a  wild  and  unsettled  country, 
it  is  impossible  for  a  state  to  immediately  fully  occupy  all  the  land 
domain,  and  questions  therefore  have  arisen  as  to  whether  the  occu- 
pation of  the  mouth  of  a  river  extends  all  the  way  up  to  the  source 
of  the  river,  and  whether  the  occupation  of  a  seacoast  includes  occu- 
pation of  the  back  country,  etc.  Thus  we  have  hinterland,  spheres 
of  influence,  watershed,  back  country,  middle  distance,  as  describing 
the  various  extents  of  the  occupation.^ 

The  case  of  occupation  of  unoccupied  territory  is  not  of  very  great 
importance  in  the  world  today  because  there  is  so  little  territory  left 


to  Sir  Humphrey  Gilbert  empowered 
him  "to  discover  such  remote  heathen 
and  barbarous  lands,  countries  and 
territories  not  actually  possessed  by 
any  Christian  prince  or  people,  and  to 
hold,  occupy  and  enjoy  the  same,  with 
all  their  commodities,  jtirisdictions  and 
royalties,"  Wheaton,  Elements,  Dana's 
ed.  (1866)  242.  Francis  I.  of  France 
likewise  disregarded  the  Bull;  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  97. 

•Hall,  Int.  Law,  6  ed.  (1909)  104, 
129-131;  Hershey,  Int.  L.,  (1912)  187, 
191,  192;  Lawrence,  Int.  Law,  5  ed. 
(1913)  155-157,  173;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  295-297;  1  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  337- 
341;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  214;  1  Westlake,  Int.  L.,  2  ed. 
(1910)  113  et  seq.,  130  et  seq.,  141  et 
seq.;  Wilson,  Int.  L.,  (1910)  81.  Great 
Britain  has  concluded  treaties  regard- 
ing spheres  of  influence,  with  Portugal, 
1890,  Italy,  1891,  Germany,  1886, 1890, 
France,  1898;  1  Oppenheim,  Int.  L.,  2 
ed.  (1912)  297. 

'African  Conference  of  Berlin  of 
1885,  by  Arts.  34  and  35  of  its  General 
Act,  laid  down  certain  rules  as  to 
acquisition  of  territory  on  the  coast  of 
Africa.  For  translation  of  text  see 
Hall,  Int.  Law,  6ed.  (1909)  115,  from 
which  it  appears  that  eleven  notices 
have  been  given  under  its  provisions. 


See  1  Halleck,  Int.  L.,  4  ed.  (1908) 
175n^;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
106  et  seq.  For  translation  of  text  see 
Wilson,  Int.  L.,  (1910)  80.  "France, 
on  taking  possesion  of  the  Comino 
Islands,  and  England,  with  regard  to 
Bechuana  Land,  have  already  made 
notifications  which  are  not  obligatory 
under  the  Berlin  Declaration.  These 
notifications  were,  however,  evidently 
made  from  motives  of  convenience  and 
not  with  a  view  to  establishing  a 
principle;  France  having  placed  upon 
record  the  reservations  mentioned 
above,  and  England  not  having  noti- 
fied at  a  later  date  her  assumption  of  a 
protectorate  over  the  Island  of  Soco- 
tra;*'  Hall,  Int.  Law,  6  ed.  (1909) 
116n^  The  occupation  of  Africa  has 
been  regulated  by  a  number  of  other 
conferences  and  treaties  as  follows: 
1890,  Anglo-German  agreement;  1890, 
Anglo-French  agreement ;  1891,  Anglo- 
Portuguese  agreement;  1899,  Anglo- 
French  agreement,  Fashoda  incident; 
1904,  Anglo-French  agreement  as  to 
Egypt  and  Morocco;  1906,  Algedras 
Conference,  Agadir  incident,  Morocco 
question.  "The  Partition  of  Africa," 
by  J.  Scott  Keltie,  2nd  ed.,  1895. 
"Map  of  Africa  by  Treaty,"  Sir 
Edward  Hertslet,  3  ed.,  1909  to  end 
1908. 
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to  be  occupied,  and  is  therefore  mainly  of  historic  interest.'  We 
have  had  in  the  history  of  the  world  a  number  of  instances  of  conquests 
and  invasions  where  one  set  of  people  invades  the  territory  of  another, 
conquers,  subdues  and  settles  upon  the  land.  The  invasions,  prior 
to  the  middle  ages,  of  western  Europe  were  too  rude  and  barbaric 
to  furnish  any  instances  of  orderly  conduct.  The  question  of  inter- 
national law  began  with  the  conquest  and  occupation  of  America, 
and  at  this  time  the  various  states  of  Europe  were  reaching  out  for 
fresh  territory,  and  the  occupation  of  various  lands  in  the  new  world 
of  North  and  South  America  were  the  occasions  of  many  bloody 
wars,  and  the  only  rule  dedudble  from  the  proceedings  of  the  time 
is  that  occupation  was  only  good  when  maintained  by  force,  that  is, 
that  every  state  actually  had  jurisdiction  over  the  land  which  it 
occupied,  and  which  jurisdiction  it  could  maintain  with  force  of  arms.* 

Transfer  of  Territory  Belonging  to  Another  State. 


Preliminary. 


§239.  Territory  may  be  transferred  from  one  state  to  another, 
which  is  a  loss  of  territory  by  one  of  the  states  and  an  acquisition 
by  the  other.  The  case  of  a  merger  or  separation  of  a  state  is  to  be 
distinguished,  which  is,  in  a  measure,  a  transfer  of  territory  because 


'  For  discussion  of  ancient  cases  see 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed.,  Part  II.  III.  4. 

*  The  question  of  what  amounts  to 
an  occupation  has  arisen  in  a  number 
of  instances  and  is  simply  a  question 
of  fact,  e.  g. — as  to  occupation  by  the 
United  States  of  America  in  the  Oregon 
dispute  with  Great  Britain;  Hall,  Int. 
Law,  6  ed.  (1909)  109-111;  Maine, 
Int.  L.,  (1888)  69;  1  PhiUimore,  Int. 
L..  3  ed.  (1879-1888)  332-351;  1 
Westlake,  Int.  L.,  2  ed.  (1910)  102; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
250-^55.  Claim  of  Venezuela  in  dis- 
pute with  Great  Britain;  HaU,  Int. 
Law,  6  ed.  (1909)  111  et  seq.;  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  103.  As  to 
occupation  of  the  Falkland  Islands, 
see  1  PhiUimore,  Int.  L.,  3  ed.  (1879- 
1888)  349,  350;    1  Westlake,  Int.  L., 


2  ed.  (1910)  119.  Dispute  between 
United  States  of  America  and  Spain  as 
to  boundaries  of  Louisiana,  see  Hall, 
Int.  Law,  6  ed.  (1909)  107-109.  March 
5,  1885,  the  governments  of  Great 
Britain  and  Germany,  by  convention, 
recognized  the  sovereignty  of  Spain 
"over  the  places  effectually  occupied 
as  well  as  over  those  places  not  yet 
occupied,  of  the  Archipelago  of  Sulu.'* 
(Ceded  to  United  States  in  1898  by  the 
Treaty  of  Paris) ;  Hall,  Int.  Law,  6  ed. 
(1909)  11 6n^  Dispute  between  Great 
Britain  and  Portugal  over  Delagoa 
Bay;  Hall,  Int.  Law,  6  ed.  (1909)  118. 
Russia  and  United  States  of  America 
over  Northwest  Coast  ot  America; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
243-250.  Great  Britain  and  Spain  over 
Nootka  Sound;  Wheaton,  Elements, 
Dana's  ed.  (1866)  242. 
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by  the  merger  the  territory  of  the  merging  state  becomes  part  of  the 
state  into  which  it  is  mei^ed,  and  where  a  state  appears  in  inter- 
national life,  there  is  a  transfer  of  territory  from  the  state  of  which 
it  was  formerly  a  part.  But  notwithstanding  the  fact  that  there  is, 
in  this  case,  a  transfer  of  territory,  the  aspect  as  a  transfer  of  territory 
is  entirely  lost  in  its  more  important  and  larger  aspect  as  the  birth 
or  extinction  of  a  state.^**  In  the  case  of  a  transfer  which  we  are 
discussing  the  territory  is  conveyed  from  one  state  to  the  other,  and 
the  two  states  remain  in  their  international  aspect  just  as  they  were 
before. 

Several  cases  may  arise:  (A)  Conquest  of  territory,  involimtary 
alienation,  (a)  followed  by  treaty  of  cession  ratif3nng  the  conquest; 
(b)  without  being  followed  by  any  treaty.  (B)  Belligerent  occupation 
from  which  the  invader  withdraws  on  or  before  the  treaty  of  peace. 

(C)  Voluntary  transfer  by  treaty  of  cession,  followed  by  the  actual 
transfer  of  the  territory.  In  (A)  the  possession  precedes  the  treaty 
of  cession;  in  (B)  possession  is  taken  and  abandoned;  in  (C)  the 
cession  precedes  the  taking  of  possession.  We  shall  discuss  these 
cases  together  under  the  various  headings  which  will  arise.  We 
have  to  consider  (A)  the  alienability  of  state  territory;  (B)  the  cases 
of  involuntary  and  volimtary  transfer;    (C)  the  act  of  transfer; 

(D)  effect  of  the  transfer  on  the  territory  transferred  and  its  inhabi- 
tants; and  (E)  the  operation  of  prescription." 


"  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
281,  282. 

^^Hall,  Int.  Law,  6  ed.  (1909)  116, 
says  that  when  territory  is  definitely 
abandoned  for  any  cause,  the  so-called 
right  of  possession  is  lost  and  it  is  open 
to  occupation  by  other  states  than  that 
which  originally  occupied  it.  Why, 
however,  may  not  the  original  state 
re-occupy?  Westlake,  Int.  L.,  2  ed. 
(1910)  Vol.  1,  90  et  seq.,  draws  a  dis- 
tinction between  titles  in  old  and  new 
countries,  and  says  (a)  in  municipal 
law  the  title  to  land  of  an  individual  is 
derived  from  an  already  existing  title 
or  by  adverse  possession,  and  there  is  no 
concern  with  the  origin  of  property, 
(b)  that  in  old  countries,  the  title  of 
the  state  is  of  the  same  character  as  to 
origin,  in  which  respect  no  distinction 
is  to  be  drawn  between  states  of  differ- 


ent civilizations.  (In  this  the  learned 
author  overlooks  the  origin  of  Venice, 
which  was  by  conquest  and  occupation; 
and  the  origin  of  Sicily  and  the  King- 
dom of  Naples.)  (c)  That  the  new 
countries  referred  to  are  those  in  which 
there  is  no  government  capable  of 
assuming  the  responsibility  of  inter- 
national life,  even  to  a  limited  extent, 
under  a  capitulation,  as  Turkey  or 
China,  and  in  which,  therefore,  a  state 
will  have  to  be  established  involving 
anew  the  question  of  the  origin  of  terri- 
torial sovereignty,  citing  the  conquest 
of  America  and  Africa.  But  this  ques- 
tion is  no  more  involved  than  in  the 
cases  referred  to  in  Europe.  It  is 
simply  a  question  of  historical  perspec- 
tive. Furthermore,  the  aborigines  or 
savages  existing  in  these  so<alled  new 
countries  constitute  as  true  a  state  as 
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There  is  a  certain  confusion  in  the  writers  as  to  the  facts  of 
voluntary  and  involuntary  transfer,  which  will  be  referred  to  at 
various  points."  A  part  of  the  difficulty  has  arisen  from  the  ambi- 
guity of  the  word  cession.  The  writers  differ  in  their  definitions, 
and  leave  it  in  doubt  whether  they  mean  the  agreement  for  the 
transfer,  or  the  act  of  the  transferring  state  in  handing  over  the 
possession. 

Alienability  op  State  Territory. 

§240.  There  is  no  international  restraint  on  the  alienability  of 
state  territory,  whether  voltmtary  or  involtmtary.*'  This  follows 
from  the  political  independence  of  states  and  the  absence  of  any 
superior  political  power  constraining  their  conduct.  Any  restraint 
of  mtmidpal  law  on  the  organs  of  state  government  as  to  their  power 
or  capacity  to  alienate  the  state  territory  can  have  no  international 
effect. ^^  If  a  transfer  is  made  in  violation  of  such  restriction,  the 
transferee  state  obviously  may  keep  the  territory  unless  the  trans- 
feror state  is  able  to  undo  the  transaction  by  setting  in  motion  some 


the  bodies  which  displaced  them  [see 
{48,  ante];  the  only  difference  is  in 
civilization  and  power.  The  contempt 
with  which  such  inhabitants  were 
regarded  and  the  tendency  to  look 
upon  them  as  not  having  the  attributes 
of  a  state  proceeded  from  the  narrow 
prejudice  of  the  medieval  mind  of 
Western  Europe,  for  which  there  is  no 
room  in  the  realm  of  modem  scholar- 
ship. 

"As  to  cession,  see  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  286.  287;  1  Moore, 
Dig.  of  Int.  L.,  (1906)  281 ;  Twiss.  L.  of 
Nations,  Peace,  2  ed.  (1884)  224; 
Wilson,  Int.  L.,  (1910)  83. 

^'Grotius,  Belli,  ac.  Pads  (1625), 
WhcweU's  Trans.  II.  VI.  III.;  Vattd. 
(1758)  Chitty's  Trans.  Book  I.  {257. 
''As  far  as  the  law  of  nations  is  con- 
cerned, every  state  as  a  rule  can  cede  a 
part  or  all  of  its  territory  to  another;" 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  286. 
Woolsey,  Int.  L.,  6  ed.  (1897)  63,  mis- 
apprehends  the  point  when  he  says: 


"A  state's  territorial  right  gives  no 
power  to  the  ruler  to  alienate  a  part  of 
the  territory  in  the  way  of  barter  or 
sale  as  was  done  in  feudal  times."  The 
restriction  is  a  matter  of  municipal  law. 
Oppenheim,  Int.  L.,  2  ed.  (1912)  Vol.  1, 
238,  says  that  boundary  waters  are  not 
a  real  exception  to  (inalienability) 
since  they  may  wholly  belong  to  one  of 
the  riparian  states  and  may  therefore 
be  transferred  from  one  riparian  state 
to  the  other  without  the  bank  itself. 
Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  VI.  9,  says  a  sovereign  prince  is 
incompetent  to  alienate  any  part  of  his 
realms. 

"Halleck.  Int.  L.  4  ed.  (1908)  Vol. 
1,  164,  says:  A  state  has  the  same 
absolute  right  to  dispose  of  its  terri- 
torial or  other  public  property  as  it 
has  to  acquire,  but  that  it  depends  on 
the  municipal  law  how  and  by  what 
organ  of  the  government  the  disposi- 
tion shall  be  made. 
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one  or  more  of  the  international  factors  of  conduct.^^  The  similar 
case  in  mtmidpal  life  affords  no  analogy  because  there,  if  the  restraint 
is  of  such  a  nature  as  to  create  a  defect  in  the  title,  that  defect  can 
be  set  up  in  appropriate  proceedings  under  the  political  power  of  the 
state,  which  political  power  does  not  exist  in  international  life. 

The  notion  has  been  advanced  that  certain  appurtenances  of  state 
territory,  as  air  and  subsoil  and  marginal  waters,  are  inseparable 
appurtenances  of  the  land,  and  therefore  inalienable.' '  The  notion 
is  believed  to  be  without  weight.  The  unlimited  power  of  a  state 
over  its  territory  obviously  enables  it  to  make  any  transfer,  in  whole 
or  in  part,  that  it  sees  fit,  and  which  can  in  fact  be  made.  It  is 
perfectly  competent,  therefore,  for  the  state  to  transfer  the  jtiris- 
diction  of  its  noaritime  belt  of  a  lake  or  a  landlocked  sea  within  its 
territory,  or  of  the  air  or  subsoil.  The  river  may  continue  to  flow 
although  another  state  has  exclusive  jurisdiction  over  it.  The  juris- 
diction is  a  condition  which  may  or  may  not  exist,  and  may  be 
altered  without  any  effect  on  the  physical  structure  of  the  surface 
of  the  earth. 


^*  Municipal  law  as  to  alienation: 
Francis  I.  of  France  attempted  by 
treaty  of  Madrid  to  cede  the  Province 
of  Burgundy  to  Emperor  Charles  V., 
but  the  States  General,  under  the  Con- 
stitution of  the  Old  French  monarchy, 
declared  that  the  King  had  no  authority 
to  alienate  any  part  of  the  kingdom  by 
a  treaty  of  peace,  and  the  cession  was 
annulled;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  329;  Vattd,  (1758)  Chitty's 
Trans.  Book  I.  {264.  The  Constitu- 
tion of  France  was  subsequently 
changed  and  the  power  concentrated 
in  hands  of  king,  1  Halleck,' Int.  L.,  4 
ed.  (1908)  329,  330,  until  the  Revolu- 
tion of  1789.  Halleck,  Int.  L.,  4  ed. 
(1908)  Vol.  1,  165,  says  a  transfer 
contrary  to  municipal  law  is  invalid. 
The  subject  discussed  by  Vattel,  (1758) 
Chitty's  Trans.  Book  I.  {261,  where 
he  says:  "It  is  seldom  disputed  that 
an  entire  nation  may  alien  what  belongs 
to  itself,  but  it  is  asked  whether  its 
conductor,  its  sovereign,  has  this 
power."     Oppenheim,  Int.  L.,  2  ed. 


(1912)  Vol.  1.  285,  says:  "If  a  treaty 
of  cession  violates  the  municipal  law, 
the  treaty  is  not  binding."  See  {386, 
post,  on  ultra  vires  treaties. 

»•  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
238,  256n*,  286.  In  the  municipal  law, 
cases  of  a  conveyance  of  mining  rights 
separate  from  the  surface  are  of  such 
frequent  occurrence  that  it  is  difficult  to 
see  how  anyone  could  have  supposed 
that  the  subsoil  under  state  territory 
was  for  any  reason  inalienable  and  an 
inseparable  appurtenance  of  the  land. 
Inconvenience  is  the  only  aigument 
which  may,  however,  be  disregarded  if 
any  state  sees  fit.  There  is  nothing 
whatever  to  prevent  Switzerland  from 
conveying  the  Lake  of  Geneva  to 
France.  Such  a  transaction  would  be 
improbable  and  inconvenient,  but  there 
is  no  principle  of  international  law 
which  forbids  it.  He  probably  has  in 
mind  the  unquestioned  fact  that  the 
water  cannot  be  in  fact  separated  from 
the  land. 
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Involuntary  Transfer  of  State  Territory. 


§241 


§241.  An  involuntary  transfer*  occurs  against  the  vnll  of  the  trans- 
ferring state  as  the  result  of  pressure  applied  by  the  state  receiving 
the  transfer  or  by  a  third  state,  and  the  pressure  may  be  exerted 
by  forcibly  taking  possession  of  the  territory  or  by  diplomacj'^  backed 
by  force.  A  voluntary  transfer  is  made  without  the  application  of 
force.  It  is  often  impossible  to  ascertain,  owing  to  the  complicated 
web  of  international  intrigue,  whether  a  particular  cession  is  voluntary 
or  involuntary.  At  the  conclusion  of  a  war,  when  the  parties  come 
to  the  making  of  the  treaty  of  peace,  each  will  endeavor  to  obtain  the 
best  terms  for  itself,  and  cession  of  a  particular  territory  may  be 
thrown  in  as  a  make-weight  or  to  bind  the  bargain,  in  which  case  it 
wotdd  take  more  the  aspect  of  a  voluntary  than  of  an  involuntary 
transfer.* 

Moreover,  since  there  is  no  superior  political  power  to  relieve 
against  the  operation  of  duress  in  international  life,'  and  since  the 
application  of  force  is  one  of  the  factors  of  external  conduct,  it  follows 
that  there  is  no  distinction  in  international  law  between  voluntary 
and  involuntary  transfer,'*  even  if  the  distinction  could  alwa3rs  be 
accurately  drawn  in  fact.  It  is,  however,  entirely  inadmissible  to  say 
that  by  fiction  an  involimtary  transfer  is  regarded  as  voluntary.* 
The  statement  implies  that  an  involimtary  transfer  has  in  fact  a 
different  aspect,  which  is  not  the  case  in  fact  or  in  international 
law,  whatever  it  may  be  in  ethics.  An  involimtary  transfer  of 
territory  usually  takes  the  form  of  a  seizure  of  the  territory  by  military 
force,  but  that  fact  is  totally  immaterial  to  the  present  discussion. 
The  writers,  however,  often  speak  of  such  a  transfer  as  a  conquest, 
and  by  so  doing  involve  themselves  in  an  ambiguity  because  a  con 


^  Cases  where  one  person  compels 
another  to  transfer  to  a  third  person 
are  rare  in  municipal  life,  but  of  fre- 
quent  occurrence  in  the  international 
world.  See  §257,  post,  on  third  states 
and  transfer. 

*  It  has  been  stated  that  such  was  the 
case  with  respect  to  the  transfer  by 
Spain  to  the  United  States  of  America 
of  the  Philippine  Islands  at  the  con- 
clusion of  the  Spanish-American  War 
of  1898.  The  islands  were  said  to  have 
been  thrown  in  to  escape  the  payment 
of  an  indemnity.    They  were  therefore 


practically  purchased  by  the  United 
States. 

*  See  §382  et  seq.,  post,  on  duress  as 
an  excuse  for  refusing  to  perform  a 
treaty. 

»•  I  Wildman,  Int.  L.,  (1849)  57. 

^Hershey,  Int.  L.,  (1912)  182,  says: 
There  is  a  legal  fiction  that  all  cessions 
are  voluntary,  whether  brought  about 
by  conquest  or  by  more  peaceable 
means,  and  that  "from  a  legal  stand- 
point, cessions  may  be  said  to  be  with 
or  without  consideration." 
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quest  may  be  temporary  during  a  war  and  not  result  in  a  transfer 
of  the  territory  at  all.'  The  notion  has  been  advanced  of  a  right  of 
conquest*  in  which  the  word  "right"  is  used  in  the  sense  of  power. 
Every  state  clearly  has  the  power  to  take  any  territory  it  can  by 
force  or  otherwise,  and  the  only  question  is  how  far  the  exercise 
of  that  power  is  restrained  by  the  international  factors  of  conduct,' 
the  principal  one  of  which  in  this  connection  is  the  exercise  of  force 
by  the  state  whose  territory  is  or  is  about  to  be  seized.  It  must  be 
confessed  that  up  to  the  present  time  these  factors  have  not  operated 
with  much  effect  to  restrain  such  taking  of  territory.  The  attempt 
to  incorporate  the  principles  of  municipal  law  has  led  to  another 
confusion  and  given  rise  to  the  supposition  that  there  is  no  title  by 
forcible  seizure  unless  the  state  whose  territory  is  seized  has  consented 
thereto  by  a  treaty  of  cession.*  The  only  merit  in  the  supposition 
lies  in  the  fact  that  the  treaty  of  cession  indicates  that  the  state 
forcibly  dispossessed  has  given  up  any  immediate  attempt  to  retake 
the  territory,  which  does  make  the  possession  of  the  aggressor  more 
secure.  Such  consent,  however,  is  obviously  forced  and  cannot  lend 
strength  to  a  jurisdiction  which  has  already  asserted  itself  prior  to 
the  giving  of  the  consent.  A  few  instances  of  forcible  seizure  are 
referred  to  in  the  note.* 


•  See  §§767,  830,  post,  on  belligerent 
occupation. 

•  Hall,  Int.  Law,  6  ed.  (1909)  560  et 
seq.;  Woolsey,  Int.  L.,  6  ed.  (1897)  21, 
says  nations  in  fact  accept  if  they  do 
not  justify  such  a  right  of  conquest. 
See  §808,  post,  on  seizure  of  public 
property  in  war.  The  war  of  German 
aggression,  1914-18,  however,  seems  to 
indicate  that  the  restraint  on  forcible 
seizure  in  international  life  is  stronger 
than  it  has  ever  been  before. 

^  For  definition  of,  see  §105,  ante. 

•  Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
116;  Twiss,  L.  of  Nations,  Peace,  2 
ed.  (1884)  226,  227;  Vattel,  (1758) 
Chitty's  Trans.  Book  III.  §197,  says 
that  the  property  becomes  stable  and 
complete  only  by  treaty  of  peace  or 
the  entire  submission  and  extinction  of 
the  state  to  which  the  occupied  territory 
belonged.  Others  recognize  that  no 
such  treaty  is  necessary;  Hershey,  Int. 


L.,  (1912)  182;  2  Halleck,  Int.  L.,  4  ed. 
(1908)  501;  Lawrence,  Int.  Law,  5  ed. 
(1913)  166.  Maine,  Int.  L.,  (1888)  178, 
says  it  is  difficult  in  fact  to  find  any 
territory  held  by  conquest  without  a 
treaty,  but  that  Lower  Burmah  in 
India  was  annexed  after  conquest  by 
Great  Britain  and  no  treaty  of  cession 
ever  signed.  See  §832,  post,  on 
belligerent  occupation. 

•  1 8 1 4 — Prussia  conquered  portion  of 
the  dominion  of  Saxony;  1  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  387.  1866— 
Prussia  conquered  Hanover.  1871 — 
Germany  conquered  Alsace-Lorraine 
from  France.  1893 — Peru  was  forced 
to  cede  territory  rich  in  guano  and 
nitrate  to  Chile,  and  a  question  arose 
as  to  the  apportionment  of  the  debt. 
1900-01~Orange  Free  State  and  South 
African  Republic  conquered  by  Great 
Britain.  1918 — ^Alsace-Lorraine  con- 
quered from  Germany  by  the  allies. 
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Preliminary  Description  and  Form. 


§242.  A  voltintary  transfer  takes  place  with  the  consent  of  the 
transferring  state,  and  usually  takes  the  form  of  a  bilateral  executory 
agreement  drawn  up  in  the  form  of  a  treaty  similar  in  some  respects 
to  a  contract  of  sale  between  vendor  and  vendee  in  the  mtmidpal 
world.  A  voluntary  cession  may  appear  as  a  tmilateral  transaction, 
but  no  such  case  has  been  noted  by  the  author.  The  treaty  may 
be  in  the  form  of  a  promise  to  cede  the  territory  or  may  directly 
cede  it  by  words  in  praesenti.  In  other  words,  there  must  be  a 
change  of  the  international  possession  to  complete  the  transaction, 
which  involves  a  handing  over  of  the  territory-  by  some  formal  act,  or 
a  mere  abandonment  by  the  transferring  state.  The  current  defini- 
tions of  cession  leave*®  open  the  question  whether  the  word  applies 
to  the  formal  promise  to  transfer  or  to  the  actual  transfer  of  the 
possession,  which  latter  is  usually  referred  to  as  a  tradition.  We 
have  several  elements  to  consider  which  are  not  always  clearly  dis- 
tinguished by  the  writers."  The  cession  is  the  actual  handing  over 
of  the  jtuisdiction,  which  may  be  preceded  by  a  treaty  between  the 
parties  or  by  some  unilateral  act  on  the  part  of  the  transferring  state 
or  may  be  accomplished  without  any  such  preliminary  act,  and  the 
transfer  ratified  by  a  subsequent  agreement.  The  first  is  the  peace- 
able method,  and  the  second  the  case  of  conquest,  for  nearly  all 
conquests  are  in  fact  ratified  by  the  terms  of  the  treaty  of  peace 
concluding  the  war  in  which  the  conquest  was  made."    There  is 


'*See  i239n,  ante.  Questions  will 
arise,  in  the  case  of  cession,  as  to  the 
extent  of  territory  ceded  and  what 
movable  property  and  private  titles 
of  the  ceding  government  are  comprised 
in  a  grant.  This  is  simply  a  question 
of  fact  as  to  the  terms  of  the  cession. 
For  instances  see  1  Moore,  Dig.  of  Int. 
L.»  (1906)  281  et  seq. 

"  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
288;  1  Phillimore.  Int.  L.,  3  ed.  (1879- 
1888)  393.  Where  a  treaty  of  peace 
contains  a  clause  for  the  cession  of 
territory,  full  sovereignty  [jurisdiction] 
does  not  pass  by  the  words  of  the  treaty 


without  actual  delivery;  1  Wildman, 
Int.  L.,  (1849)  159.  1667,  July  21— 
Treaty  between  Great  Britain  and 
France,  Nova  Scotia  ceded  to  France. 
Act  of  cession  made  in  consequence  of 
the  treaty  not  drawn  up  until  February 
1668;  1  Wildman,  Int.  L.,  (1849)  161. 
When  Louisiana  was  ceded  by  the 
French  to  Spain  in  1762,  it  passed  by 
an  act  of  cession  drawn  up  in  solemn 
form  and  dated  more  than  a  year  after 
the  treaty  itself.  See  The  Fama,  5  C. 
Rob.  97  (1804);  1  Wildman.  Int.  L., 
(1849)  161. 
>*  See  §241n*,'ante. 
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also  the  question  of  the  necessity  of  consent  by  the  inhabitants  of  the 
transferred  territory  in  question.  Some  cases  of  transfer  which  have 
occurred  are  referred  to  in  the  note." 


"Sales  of  State  Territory:  1301— 
Theodoric,  Landgrave  of  Thuringa, 
sold  the  Marquisate  of  Lusatia  to 
Burchard,  Archbishop  of  Magdeburg, 
for  600  marks  of  silver.  1311 — Mar- 
grave of  Brandenburg  sold  Dantzic, 
Derschovia  and  Swiecae  to  Grand 
Master  of  the  Teutonic  Order  for  10,000 
marks.  1333 — Sovereignty  of  the  dty 
and  territory  of  Mechlin  sold  to  the 
Earl  of  Flanders  for  100,000  reals  of 
gold,  reserving  fealty.  1333,  about — 
John,  of  Luxemburg,  sold  dty  and 
county  of  Lucques  to  Philip  of  Valois 
for  1 80,000  florins.  1 335 ,  about — Duke 
of  Silesia  sold  sovereignty  of  Franken- 
stein to  King  of  Bohemia  for  2,000 
marks.  1479 — Louis  XL  bought  the 
right  of  the  house  of  Penthievre,  the 
next  male  heirs  in  reversion,  to  Brit- 
tany. 1494 — ^Paleologus,  the  nephew 
of  Constantine,  the  last  Christian 
Emperor,  sold  his  right  to  the  whole 
empire  of  Constantinople  to  Charles 
VIII.  of  France  for  the  disposition  of 
the  Morea  when  conquered,  an  estate 
of  five  thousand  pounds  in  lands  in 
France  or  Italy,  and  an  annual  pension 
of  4300  ducats.  Jane,  Queen  of  Naples, 
sold  sovereignty  of  Avignon  to  Clement 
VI.  for  80,000  florins;  1  Halleck,  Int. 
L.,  4  ed.  (1908)  165-166.  1768— 
France  acquired  Corsica  from  Genoa 
for  two  million  francs.  1 7  7  7 — Portugal 
ceded  islands  of  Annabon  and  Ferdi- 
nand del  Po  to  Spain;  1  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  379.  1867— 
Russia  sold  Alaska  to  United  States  for 
$7,200,000.  1885,  Jime  2nd— Spain 
sold  the  Caroline,  Pelew,  and  Ladrone 
Islands  to  Germany .  1 889 — Spain  sold 
Carolina  Islands  to  Germany  for 
25,000,000  pestos.  1898 — Spain  ceded 
Porto  Rico  to  United  States  of  Amer- 
ica. 1 9 1 7 — Denmark  sold  Danish  West 
Indies  to  United  States  of  America  for 


$25,000,000  and  all  its  rights  in  Green- 
land. For  other  cases  of  transfer  by 
sale,  see  Wilson  &  Tucker,  Int.   L., 

(1901)  100,  101.    Louisiana,  cession  of : 

1762,  Nov.  2 — Treaty  of  Pountaine- 
bleu,  France  ceded  Louisiana  to  Spain 
followed  by  royal  order  in  the  usual 
-form  for  the  delivery  of  the  territory  to 
Spain,  which  was  accepted  in  1769. 
1800,  Oct.  1— Secret  treaty  oi  St. 
Ildefonso  between  Spain  and  France, 
Spain  engaged  to  cede  Louisiana  as 
possessed  by  Spain  to  Prance  upon 
certain  terms.  Upon  objections  being 
raised  by  Great  Britain  and  United 
States  of  America,  France  ceded  the 
territory  to  the  United  States  in  1803, 
the  treaty  of  1800  having  never  been 
executed;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  380-382.  1803,  April  30— 
Treaty  of  Paris.  France  ceded  to 
United  States,  followed  by  act  of 
delivery  by  France  to  United  States  of 
Dec.  20,  1803.  For  reference  to  the 
formulas  used  in  these  orders  of  de- 
livery, see  Davis  v.  Police  Jury  of 
Concordia,  9  Howard,  280  at  291 
(1850);  United  States  v.  Reynes,  9 
Howard,  127  at  149  (1850);  1  Moore, 
Dig.  of  Int.  L.,  (1906)  433  et  seq. 
"History  of  the  Louisiana  Purchase," 

(1902)  James  T.  Howard.  Florida 
"was  first  discovered,  inhabited  and 
governed  by  France  as  part  of  Louisi- 
ana, and  by  that  power  ceded  to  Great 
Britain.     By  the  treaty  of  peace  of 

1763,  the  boundary  between  France 
and  Great  Britain  was  declared  to  be 
through  the  Iberville,  Lakes  Maurepas 
and  Pontchartrain,  to  the  sea;  and  the 
French  king  ceded  the  river  and  port  of 
Mobile,  and  everything  he  possessed  on 
the  left  side  of  the  River  Mississippi, 
with  the  exception  of  the  town  of  New 
Orleans,  and  the  island  on  which  it  is 
situated.    Deer  and  Ship  Islands  were 
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therefore  included  in  this  cession  to 
Great  Britain.  The  King  of  Spain,  by 
another  article  of  the  same  treaty, 
ceded  to  Great  Britain  Florida,  with 
the  fort  of  St.  Augustine,  and  the  Bay 
of  Pensacola,  as  well  as  all  that  Spain 
possessed  on  the  continent  of  North 
America  to  the  east  or  southeast  of  the 
River  Mississippi.  In  1763,  the  King 
of  Great  Britain  by  proclamation 
created  the  governments  of  East  and 
West  Florida.  The  Government  of 
West  Florida  was  bounded  to  the 
southward  by  the  Gulf  of  Mexico, 
including  all  islands  within  six  leagues 
of  the  coast,  from  Appalachicola  to 
I.#ake  Pontchartrain;  to  the  westward 
by  the  Mississippi,  Lakes  Pontchar- 
train and  Maurepas;  to  the  north  by 
the  thirty-first  degree  of  north  latitude; 
and  to  the  east  by  the  River  Appa- 
lachicola. *In  1764,  the  northern  line  of 
Florida  was  extended  by  Great  Britain 
from  the  Appalachicola,  at  the  thirty- 
first  degree,  to  the  mouth  of  the  Yazoo, 
on  the  Mississippi  River."  Catron,  J., 
in  United  States  v.  Powers  Heirs,  1 1 
How.  570  at  578  (1850),  see  I  Moore, 
Dig.  of  Int.  L.,  (1906)439.  1779,  May 
8 — Spain  declared  war  against  Great 
Britain.  1781 — Spain  attacked  the 
Floridas,  and  the  British  forces  capitu- 
lated. 1783,  Jan.  20 — Preliminary 
treaty  of  peace  signed  at  Paris,  which 
provided  in  the  third  article:  "His 
Britannic  Majesty  will  cede  to  His 
Catholic  Majesty  East  Florida,  and 
His  Catholic  Majesty  will  retain  West 
Florida."  1819,  Feb.  23— Treaty  be 
tween  United  States  of  America  and 
Spain,  by  which  Spain  conveyed  to  the 
United  States  not  only  all  the  Floridas 
but  also  all  the  Spanish  titles  North  of 
the  42nd  parallel  of  North  latitude  from 
the  source  of  the  Arkansas  River  to  the 
Pacific  Ocean;  the  United  States  in 
return  assuming  the  obligation  of  satis- 
fying certain  claims  of  its  citizens 
against  Spain,  and  engaging  to  cause 
satisfaction  to  be  made  for  damages 


suffered  by  the  Spanish  inhabitants  of 
the  Floridas  at  the  hands  of  the  Ameri- 
can forces,  with  certain  other  provi- 
sions.  1821,  July  10 — The  formal  act 
of  cession  of  the  transfer  of  East 
Florida  to  the  United  States  was  signed 
by  the  Spanish  Governor  on  the  part  of 
Spain  and  the  United  States  Commis- 
sioner; I  Moore,  Dig.  of  Int.  L.,  (1906) 
439  et  seq.  1842,  Aug.  29— Treaty  of 
Nankin,  China,  ceded  Island  of  Hong 
Kong  to  Great  Britain;  5  Moore,  Dig. 
of  Int.  L.,  (1906)  416.  1850— Den- 
mark  sold  all  possessions  of  the  Danish 
Crown  on  the  Gold  Coast  or  coast  of 
Guinea  in  Africa  to  Great  Britain  for 
ten  thousand  pounds;  1  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  379.  1859— 
Austria  ceded  Lombardy  to  France. 
France  ceded  it  to  Sardinia  without 
having  taken  possession.  Austria, 
during  war  with  Prussia  and  Italy  in 
1 866,  ceded  Venice  to  France  as  a  gift, 
and  some  weeks  afterwards  France  on 
her  part  ceded  Venitia  to  Italy;  I 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
382.  For  Convention  between  United 
States  of  America  and  Denmark  pro- 
viding for  cession  of  the  Virgin  or  West 
Indies  Islands,  see  12  American  J.  Int. 
L.,  Supp.  350.  Exchange:  1784 — 
France  ceded  islands  of  St.  Bartholo- 
mew in  West  Indies  to  Sweden  in 
exchange  for  free  use  of  the  harbor  of 
Gottenberg  and  certain  other  commer- 
cial advantages;  1  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  379.  1875.  April  25 
— By  treaty,  Japan  exchanged  with 
Russia  that  part  of  the  Island  of  Sak- 
halin occupied  by  it  for  the  Kurilies. 
1878 — Roumania  ceded  to  Russia  a 
portion  of  Bersardia  in  exchange  for  the 
Dobroutcha.  1900 — Great  Britain 
ceded  Heligoland  to  Germany  in 
exchange  for  territory  in  East  Africa. 
1911 — France  and  Germany  by  treaty 
exchanged  territory  in  Africa.  Parti- 
tion: 1700 — Treaty  of  partition  of 
Spanish  dominions;  1  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  376.    1899.  Nov. 
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8 — Gennany  entered  into  a  treaty  of 
partition  with  Great  Britain  in  r^ard 
to  the  Samoan  Islands.  Compulsory 
partition  of  Poland,  so-called,  not 
strictly  a  partition,  since  partition  is  a 
severance  of  a  title  held  in  common. 
Mortgage  and  pledge:  Robert,  Duke 
of  Normandy,  in  order  to  raise  money 
for  the  First  Crusade,  mortgaged  his 
duchy  for  666  poimds  weight  of  silver 
to  his  brother  William,  and  transferred 
possession  before  departing  for  the 
Holy  Land;  1  Halleck^  Int.  L.,  4  ed. 
(1908)  166.  1469— Denmark  mort- 
gaged Orkney  and  Shetland  to  Scot- 
land, the  possession  of  which  has  been 
retained  by  Scotland  long  enough 
(according  to  Hall)  for  a  title  by  pre- 
scription to  be  set  up;  Hall,  Int.  Law, 
6  ed.  (1909)  339.  1585— United  Prov- 
inces concluded  an  agreement  with 
Queen  Elizabeth  by  which  she  prom- 
ised to  send  5,000  foot  and  1,000  horse, 
under  an  English  general  at  her  own 
expense,  and  to  be  reimbursed  when 
the  war  was  over;  the  provinces,  as 
security  f9r  this,  put  several  Dutch 
towns  into  her  hands  temporarily; 
Grotius,  by  Vreeland,  (1917),  17;  1 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
388.  1654 — Denmark  hypothecated 
the  Provinces  of  Holland  to  Sweden  as 
security  for  peace  then  concluded;  I 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
388.  1768 — Genoa  pledged  the  Island 
of  Corsica  to  France;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  288;  1  Phillimore. 
Int.  L.,  3  ed.  (187^1888)  388.  House 
of  Savoy  hypothecated  the  Pays  de 
Vaud  to  the  cantons  of  Bern  and  Frei- 
burg, and  when  the  debt  was  not  paid 
they  forcibly  seized  and  retained  the 
territory;  2  Phillimore,  Int.  L.,  3  ed. 
( 1 879- 1 888)  83.  1 803— Sweden  pledged 
the  town  of  Weimar  to  the  Grand 
Duchy  of  Mecklenburg-Schwerin  to 
secure  1,258,000  thalers  with  interest 
at  3%.  Sweden,  in  1903,  formally 
waived  her  right  to  redeem;  1  Oppen- 
heim, Int.  L.|  2  ed.  (1912)  233n;    1 


Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
388.  Lease.  1894 — Great  Britain  leased 
so-called  Lado  Enclave  to  Congo  Free 
State,  which  was  rescinded  by  treaty 
of  London  of  May  9,  1906,  Art.  1; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  234. 
1898,  March  6 — China  to  Germany, 
District  of  Kiaochau.  See  4  American 
J.  Int.  L.,  Supp.  285;  5  Moore,  Dig.  of 
Int.  L.,  (1906)  473;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  233;  1  Westlake,  Int. 
L.,  2  ed.  (1910)  135.  1898,  March  27— 
China  to  Russia,  Port  Arthur  and  Ta- 
Lien-Wan  (Dabney);  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  232,  288;  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  135.  For 
translation  of  the  text  of  the  lease  of 
Port  Arthur  apd  Ta-Lien-Wan,  see 
Vladimir,  "Russia  on  the  Pacific  and 
the  Siberian  Railway,"  (1899)  360. 
See  4  American  J.  Int.  L.,  "Supp.  289. 
See  5  Moore,  Dig.  of  Int.  L.,  (1906) 
474.  1905— By  treaty  of  Portsmouth, 
Russia  transferred  to  Japan.  For  text 
of  article  5,  see  Hall,  Int.  Law,  6  ed. 

(1909)  289n».  1898— China  to  France, 
Kuang-chow  for  99  years.  See  4 
American  J.  Int.  L.,  Supp.  293;  5 
Moore,  Dig*,  of  Int.  L.,  (1906)  475; 
1  Westlake.  Int.  L.,  2  ed.  (1910)  135. 
1898— China  to  Great  Britain,  Wei- 
Hai-Wei  and  land  opposite  to  Hong 
Kong.  See  4  American  J.  Int.  L.,  Supp. 
297;  5  Moore,  Dig.  of  Int.  L.,  (1906) 
475;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
233,  288;    1  Westlake,  Int.  L.,  2  ed. 

(1910)  135.  1903— Cuba  leased  a  coal- 
ing station  to  United  States  of  America. 
For  text,  see  Wilson,  Int.  L.,  (1910) 
153n»^  1903— Republic  of  Panama 
transferred  a  1 0-mile  strip  to  the  United 
States.  See  Westlake,  Int.  L.,  2  ed. 
(1910)  Vol.  1,  135.  One  of  the  cases 
which  he  cites,  however,  of  a  lease  by 
the  Sultan  of  2^anzibar  to  the  British 
East  African  Company,  does  not  seem 
to  be  in  point,  as  the  lessee  was  a  cor- 
poration and  not  an  independent  or 
indeed  any  state. 
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Consent  of  the  Inhabitants  to  the  Transfer. 

§243.  Territory  was  transferred  by  the  monarchs  of  Europe 
voluntarily  or  by  conquest  without  regard  to  the  wishes  or  convenience 
of  the  inhabitants  of  the  territory  in  question,  who  were  regarded 
as  so  many  chattels  to  be  handed  around  as  suited  the  convenience 
of  their  royal  masters.  However,  the  growth  of  democracies  and 
the  increased  potency  of  the  voice  of  the  people  in  state  affairs  have 
formed  a  basis  for  the  idea  that  the  inhabitants  of  the  territory 
should  be  consulted  before  their  territory  is  transferred  from  one 
state  to  the  other;  that  it  is  contrary  to  himianity  and  the  individual 
interests  of  man  to  forcibly  tear  a  commimity  from  the  political 
power  of  one  state  and  hand  it  over  to  another  without  giving  the 
inhabitants  any  say  in  the  matter.**  There  is  great  force  in  this  view, 
but  there  is  a  difference  of  opinion  among  the  writers,  and  it  would 
hardly  do  to  venture  a  statement  that  this  is  a  compulsory  factor  in 
international  conveyancing,  as  the  practice  among  the  states  has  not 
been  tmiform."  Or,  stating  the  case  in  another  way,  the  inherent 
power  of  every  community  to  form  or  choose  its  own  government 
should  not  be  interfered  with  by  any  other  community  on  any  ground 
whatever,  but  it  is  in  fact  so  interfered  with  frequently  in  inter- 
national life. 


"Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  II.  VI.  V.  VI.; 
Hershey,  Int.  L.,  (1912)  183;  1  Moore, 
Dig.  of  Int\  L.,  (1906)  274  et  seq.; 
Woolsey,  Int.  L.,  6  ed.  (1897)  63. 
Vattel,  (1758)  Chitty's  Trans.  Book  I. 
§264,  says  that  the  inhabitants  are  not 
bound  by  the  cession  if  they  are  capable 
of  resistance.  He  instances  the  case 
where  Francis  I.,  having  by  treaty  of 
Madrid  engaged  to  cede  Burgundy  to 
Charles  V.,  the  states  of  that  province 
declared  that  they  would  take  up  arms 
and  endeavor  to  set  themselves  at 
liberty  rather  than  pass  into  a  new 
state  <^  subjugation. 

»  Hall,  Int.  Law,  6  ed.  (1909)  46,  47. 
No  consent  of  people  on  Hawaiian 
Islands  to  transfer  to  the  United 
States;  1  Moore,  Dig.  of  Int.  L.,  (1906) 
274.  1866 — Treaty  of  Prague,  Austria 
transferred  to  Prussia  all  rights  to 


Schleswig-Holstein  acquired  by  the 
Peace  of  Vienna  of  1864,  '*with  the 
reservation  that  the  inhabitants  in 
Northern  Schleswig  shall  be  united 
anew  to  Denmark  if  they  express  the 
desire  for  it  in  a  free  vote;"  Woolsey, 
Int.  L.,  6  ed.  (1897)  63.  1860— Sicily, 
the  Marches  and  Umbria  were  annexed 
to  the  kingdom  of  Italy  by  direct  and 
universal  suffrage;  Woolsey,  Int.  L.,  6 
ed.  (1897)  63.  1860.  March  4— Treaty 
of  Turin,  uniting  Savoy  and  Nice  to 
Prance,  in  the  first  article  provided  that 
"  this  union  shall  be  effectuated  without 
constraining  the  will  of  the  inhabitants, 
and  that  the  governments  of  the  Em- 
peror of  the  French  and  the  King  of 
Sardinia  will  agree  as  soon  as  possible 
as  to  the  best  means  of  estimating  and 
certifying  the  demonstrations  of  this 
will;"  Woolsey,  Int.  L.,  6  ed.  (1897) 
64. 


t§244,  245 
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Preliminary. 


§244.  It  is  now  necessary  to  give  some  attention  to  the  bodies 
who  may  participate  in  a  transfer  of  state  territory.  In  these  cases 
there  is  no  question  of  capacity,  as  each  independent  state  is,  as  we 
have  abeady  pointed  out,  fully  capable  of  performing  all  acts  of 
international  life.  There  is  no  such  question  as  idiocy,  or  infancy, 
which  occur  in  the  municipal  law."  Since,  therefore,  the  capacity 
of  acting  in  international  life  is  confined  to  independent  states,  it 
follows  that  questions  will  arise  as  to  whether  a  party  is  in  fact  an 
independent  state,  and  whether  it  belongs  to  the  class  of  parties 
who  are  considered  capable  of  performing  international  functions. 
This  question  will  arise  as  to  de  facto  or  insurgent  governments, 
tribes  outside  the  membership  of  the  family  of  nations,  and  dependent 
states,  which  we  may  consider  in  the  order  named." 

Monarchies. 

§245.  In  former  days  of  absolute  monarchies,  territory  was  the 
personal  property  of  the  king,  and  as  such  he  could  dispose  of  it 
by  will,  conveyance,  gift,  marriage  settlement,  just  as  an  individual 
to-day  may  dispose  of  the  private  property  he  holds  under  the  munici- 
pal law."  There  was  no  question  in  any  of  these  cases  as  to  the 
capacity  of  the  parties.  Monarchs  were  of  such  superior  and  exalted 
order  that  they  were  alwa3rs  considered  capable  of  performing  the 
kingly  functions  even  though  in  fact  driveling  idiots  or  hopeless 
maniacs.  A  number  of  cases  of  these  dispositions  of  property  have 
been  referred  to  in  the  note."  With  the  advent  of  democracy  they 
are  obsolete,  as  the  people  are  asserting  the  principle  that  state 
property  belongs  to  them  and  does  not  lie  in  the  gift  of  any  one  man. 

^'  See    §344,   post,   on   capacity   of  marriage  settlement,  testamentary  dis- 

parties  to  a  treaty.  position  and  inheritance.    These  cases 

>'  Monarchies §245  are  gradually  disappearing  and  the  only 

Limited  governments §246  one  probably  left  remaining  is  inherit- 

Belligerent  states §247  ance.      See    Vattel,    (1758)    Chitty's 

Barbarous  tribes §248  Trans.  Book  I.  §261. 

Neutralized  states §249  '*  Emperor    Louis   V.    created   the 

De  facto  governments §250  Dauphin    Humbert    King    with    full 

Neutral  and  belligerent §251  power  of  disposing  by  will.     1343 — 

Dependent  states §252  Humbert  ceded  his  dominions  to  Philip 

^*When  absolutism  prevailed,  tern-  of  Valois  by  deed  of  gift.     Emperor 

tory   was  frequently   transferred   by  Henry  VL  conferred  upon  Richard  I, 
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/ 


the  Kingdom  of  Aries.  Emperor  Bald- 
win gave  the  Kingdom  of  Thessalonia 
to  the  Duke  of  Burgundy.  Charles  II., 
King  of  Sicily  and  Count  of  Provence, 
changed  by  will  the  order  of  succession 
of  the  county.  1380 — ^Jane,  Queen  of 
Naples,  adopted  Louis  of  Anjou  by 
solemn  and  public  deed,  upon  which  the 
claim  of  Charles  VIII.  to  the  throne  of 
Naples,  was  founded.  1544 — English 
Parliament  changed  succession  to  the 
crown  and  omitted  to  make  any  pro- 
vision for  the  failure  of  issue  of  the 
children  of  Henry  VIII.,  who  by  his 
will,  and  by  virtue  of  the  Statutes  28, 
Henry  VIII.,  Chap.  7,  and  35  Henry 
VIII.,  Chap.  1,  named  the  descendants 
of  his  sister  Mary,  Duchess  of  Suffolk, 
as  his  heirs  in  case  of  such  failure;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  167. 
Will  of  King  Leopold  of  Belgium  be- 
queathed the  Congo  Free  State  to 
Belgium.  ' '  The  exchange  of  territories, 
and  especially  of  portions  of  territories, 
is  familiar  to  all  who  are  acquainted 
with  European  History,  and  with  the 
provisions  of  the  principal  treaties. 
"  The  islands  of  Sardinia  and  Sicily,  the 
Duchies  of  Tuscany,  Parma,  and  Pla- 
centia,  were  continually  exchanged  with 
each  other  in  the  multiplicity  of  en- 
tangled negotiations  which  intervened 
between  the  Peace  of  Utrecht,  in  1713, 
and  the  Treaty  of  Aix-la-Chapelle,  in 
1748.  By  the  6th  Article  of  the  Quad- 
ruple Alliance  in  1720,  Philip  V.  of 
Spain  renounced  the  reversionary  title 
on  Sicily,  conferred  on  him  by  the 
Treaty  of  Utrecht,  and  received  in 
exchange  a  reversionary  title  to  Sar- 
dinia; and  by  the  iirst  Article,  the 
Duke  of  Savoy  made  a  reciprocal  renun- 
ciation of  his  rights  to  Sicily.  By  the 
same  Treaty,  it  was  agreed  that  the 
reversion  of  Tuscany,  Parma,  and 
Placentia,  about  to  be  vacant  by  the 
extinction  of  the  male  descendants  of 
the  Houses  of  Medici  and  Famese, 
should  be  declared  male  fiefs  of  the 


Empire,  and  the  investiture  be  con- 
ferred by  the  Emperor  on  the  oldest  son 
of  the  second  wife  (Elizabeth  Famese) 
of  Philip  V.  By  the  Treaty  of  Vienna, 
in  1738,  Tuscany  was  given,  in  rever- 
sionary exchange  for  the  Duchy  of 
Lorraine,  to  the  Duke  of  that  province; 
Naples  and  Sicily  to  Don  Carlos,  the 
son  of  Philip  V.;  while  Parma  and 
Placentia  were  ceded  to  the  Emperor;" 
1  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
377,  378.  Instances  of  Dowry:  In  the 
following  instances  the  wives  mentioned 
brought  to  their  husbands  the  dowries 
specified:  Catharine  of  Braganza,  wife 
of  Charles  II.  of  England,  Tangiers  and 
Bombay.  Isabella  of  Arragon,  wife  of 
Philip  III.  of  France,  Carcassonne  and 
B^ziers.  The  daughter  of  Alfonso  X.  of 
Castile,  wife  of  Alfonso  IIL  of  Portugal, 
Algarve.  Joanna,  Queen  of  Navarre, 
wife  of  Philip  IV.  of  France,  Navarre. 
1425,  Blanche  of  Navarre,  wife  of  John 
II.  of  Arragon,  Navarre.  Ann  of 
Brittany,  wife  of  Charles  VIII.,  and 
Louis  XI 1 1 .  of  France,  Brittany.  Mary 
of  Burgundy,  wife  of  Emperor  Maxi- 
milian, Low  Cotmtries,  including 
Franche-Comt^,  Flanders  and  Artois. 
A  son  of  this  couple,  "Philip  the  Hand- 
some," married  Jean  of  Castile,  sole 
heiress  of  the  crowns  of  Arragon  and 
Castile;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  383, 384.  Cases  of  descent 
frequently  occur:  James  VI.  of  Scot- 
land succeeded  to  the  throne  of  England 
partly  by  descent  and  partly  by  nomi- 
nation of  Elizabeth.  This  is  the  case 
of  a  succession  of  a  king  to  a  throne,, 
which  is  to  be  distinguished  from  the 
case  of  transfer  of  territory.  The  crown 
itself  came  to  be  an  institution  to  which 
the  king  succeeded.  See  will  of  Charles 
II.  of  Spain  dated  October  2,  1700,  by 
which  he  bequeathed  his  dominions  to 
the  second  son  of  the  Dauphin  of 
France;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  387.  Gifts:  1004— Pope 
John   XVIII.   offered   the   Island   of 
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ti246,  247,  248  Parties  to  the  Transfer 

Transfer  By  Limited  Governments. 

§246.  When  the  government  is  a  limited  monarchy  or  a  democ- 
racy, the  government  in  which  the  interest  in  the  territory  resides  is 
generally  subject  to  some  limitation  in  the  matter  of  disposition  of 
the  whole  or  any  part  of  the  state  territor/.  The  limitation  is  not  a 
limitation  on  the  government  imless  the  consent  of  the  people  is 
reqtiired.  The  necessity  of  the  consent  of  the  legislature  is  a  check 
on  the  executive,  not  a  restraint  on  the  government. 

Belligerent  States. 

,  §247.  Cases  of  transfer  of  state  territory  by  a  belligerent  state 
have  rarely  occurred.  If  the  belligerent  state  does  not  succeed  in 
the  revolution,  the  transfer  would  be  invalid  as  against  the  parent 
state  because  the  insurgent  state  could  hardly  asstune  to  transfer 
any  territory  except  that  which  was  formerly  a  part  of  the  parent 
state,  and  which  it  was  trying  to  wrest  from  it.  If  the  case  should 
occur  of  a  belligerent  state,  during  the  belligerency,  receiving 
territory  from  another  state,  and  then  disposing  of  that  territory 
to  a  third  state,  there  seems  to  be  no  reason  why  the  crushing  out 
of  the  revolution  would  affect  the  title  of  such  third  party.  If  the" 
belligerent  state  becomes  successful,  then  the  conveyance  it  has  made 
during  the  belligerency  v^ill  stand  just  as  a  conveyance  by  any  other 
independent  state.  The  parent  state  obviously  cannot  transfer 
any  territory  of  the  revolted  portion  if  the  revolutionists  are  suc- 
cessful.*® 

Barbarous  Tribes. 

§248.  The  case  of  an  uncivib'zed  or  barbarous  tribe  has  already 
been  frequently  referred  to,^  and  it  has  been  pointed  out  that  the 


Sardinia  to  whomsoever  would  take  it 
from  the  Saracens.  1297 — Boniface 
VIII.  gave  Sardinia  and  Corsica  to 
James  II.  of  Arragon.  1485 — Queen 
Charlotte  of  Cyprus  gave  that  island 
to  Duke  Charles  I.  of  Savoy.  1530 — 
Emperor  Charles  V.  gave  Malta  to  the 
Knights  of  St.  John;  I  Phillimore,  Int. 
L..  3  ed.  (1879-1888)  380.  1790— 
Leopold  II.  on  accession  to  the  Austrian 
crown,  renounced  his  sovereignty  over 
Tuscany  in  favor  of  his  second  son 
Ferdinand  II.   For  instances  in  ancient 


times,  see  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  I.  §111.  1,  II.  §111.  9. 
As  to  various  successions  to  thrones  see 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed.,  Part  II.  III.  10  et  seq. 

**  Grant  of  territory  by  British 
Government  after  declaration  of  inde- 
pendence is  invalid.  Harcourt  v. 
Gaillard,  12  Wheat.  523  (1827);  Snow 
Cases,  (1893)  15;  3  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  815,  816. 

1  See  §238,  ante. 
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states  of  Western  Europe  were  under  the  impression  or  acted  on  the 
notion  that  such  tribes  could  be  dispossessed  by  force  at  the  option 
of  the  more  powerful  civilized  states.  The  land  was  generally  taken 
from  these  tribes  by  involuntary  transfer,  and  cases  have  been  very 
rare  where  the  occupying  powers  have  attempted  to  deal  fairly 
with  them  and  make  a  purchase.  The  modem  method  is  to  establish 
a  protectorate  over  the  weaker  state  and  thus  gradually  swallow  it 
up.*  It  has  been  intimated,  howe\'er,  that  treaties  of  cession  by 
uncivilized  chiefs  or  tribes  have  no  validity,  as  such  tribes  lack  the 
necessary  capacity  to  convey.'  Such  cessions  have  in  fact  been  made 
and  acted  upon.  All  transfers  in  international  law  are  judged  as  to 
tlieir  validity  solely  by  remaining  as  accomplished  facts. 

Neutralized  States. 

§249.  No  case  appears  to  have  arisen  of  a  transfer  by  a  neutralized 
state.  The  interesting  question  will  arise  whether  the  territory 
transferred  would  carr}-  with  it  the  quality  of  neutrality  which  apper- 
tained to  it  while  in  the  ownership  of  the  neutralized  state.  Thus, 
suppose,  for  instance,  Switzerland  should  dispose  of  one  of  its  cantons 
♦to  France  or  to  Germany,  these  two  latter  states  not  being  neutralized. 
What  effect  would  the  transfer  have  upon  the  neutrality  of  the 
territory  conveyed'  Such  case  is  of  rare  occurrence  as  the  states 
which  have  been  neutralized  are  small,  compact  in  territory,  and  the 
interest  of  all  parties  is  best  conserved  by  keeping  that  territory 
intact  and  avoiding  the  raising  of  any  such  question  as  would  ocatr 
by  reason  of  a  transfer  of  the  territory.* 

De  Facto  Governments. 

§250.  A  de  facto  government  may  dispose  of  state  territory,  and 
upon  reassertion  of  the  power  of  the  real  government  or  the  legal 
government,  the  question  will  arise  of  how  far  the  disposition  is  good 
and  whether  the  government  coming  in  can  invalidate  the  conveyance 
and  take  the  territory  back.    No  case  appears  to  have  arisen. 

*  The  Anglo-Russian  convention  as  *  See  §345,  post, 

to  the  partition  of  Persia  is  simply  the  *  Oppenhdm,  Int.  L.,  2  ed.  (1912) 

beginning  of  an  annexation  of  the  terri-  Vol.   1,  286,  says  may  not  cede,  but 

tory  of  that  state,  a  process  by  which  neutralized  parts  of  not  neutralized 

the  state  of  Persia  will  probably  be  ab-  states  may  be  ceded.     1860— Neutral- 

sorbed  and  removed  from  international  ized    part    of    Savoy    transferred    to 

existence  just  as  Poland  was  disposed  Prance  by  Sardinia, 
of.    See  Hershey,  Int.  L.,  (1912)  185. 
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§§251,  252,  253  Effect  of  the  Transfer 

Neutral  and  Belligerent  States. 

§251.  There  is  no  restraint  whatever  on  a  transfer  of  territory 
from  a  neutral  to  a  belligerent,  or  vice  versa.  The  only  question 
is,  how  far  such  a  transfer  involves  a  departure  from  neutrality 
which  is  discussed  in  a  subsequent  part  of  the  treatise.* 

Dependent  States. 

§252.  A  dependent  state  is  limited  as  to  its  international  function 
to  a  greater  or  less  extent  by  the  nature  of  the  relation  existing  between 
it  and  the  state  on  which  it  is  dependent.*  It  is  simply  a  question 
of  municipal  law  whether  the  dependent  state  may  transfer  any  or  all 
of  its  territory  to  another  state.'  The  question  will  also  arise  in 
such  a  case  of  whether  the  independent  state  may  without  violation 
of  the  terms  of  the  union  between  them  dispose  of  any  or  all  of  *the 
territory  of  the  dependent  state  without  its  consent.* 

Effect  of  Transfer  of  State  Territory. 


Preliminary. 


§253.  Several  important  questions  arise  over  the  effect  of  the 
transfer:  (A)  as  between  the  parties,  (B)  as  to  third  states,  (C)  as  to 
the  inhabitants  or  mimicipal  law  of  the  territory  ceded.  There  is  a 
distinction  to  be  drawn  as  to  the  effect  pending  the  transfer,  that  is, 
between  the  date  of  the  treaty  and  the  actual  delivery  of  possession. 


*  See  §682  et  seq.,  post. 

*  See  §52,  ante,  on  relation  between 
independent  and  dependent  states. 

'Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  1,  286,  says  dependent  states  may 
not  cede  without  consent  of  independ- 
ent state.  It  is  more  accurate  to  say 
is  a  matter  of  municipal  law,  as  an 
independent  state  may  have  thiat  inter- 
national function,  not  by  consent  of  the 
independent  state  but  by  the  terms  of 
the  original  union  between  them. 

•The  member  states  of  the  United 
States  of  America  are  indirectly  pro- 
hibited from  disposing  of  any  of  their 
territory  by  that  clause  in  the  Federal 
Constitution  of  1787  forbidding  them 


from  entering  into  any  treaty  or  com- 
pact' with  a  foreign  power.  See  §348, 
post,  as  to  treaties.  They  can,  how- 
ever, convey  territory  among  them- 
selves with  the  consent  of  Congress, 
and  such  transfers  are  frequently  made. 
As  to  power  of  the  Federal  Government 
of  the  United  States  of  America  to 
dispose  of  territory  of  a  member  state 
without  its  consent,  see  I  Moore,  Dig. 
of  Int.  L.,  (1906)  171;  Woolsey,  Int. 
L.,  6  ed.  (1897)  160,  161.  1863— 
Ionian  Islands  could  not  have  merged 
in  Greece  without  the  consent  of  Great 
Britain,  see  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  286. 
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There  is  no  distinction  between  voluntary  and  involuntary  transfer 
in  this  connection,*  although  an  obscure  suggestion  to  that  effect 
has  been  made.*®  In  each  case,  the  jurisdiction  of  one  state  displaces 
that  of  the  old  state,  and  the  surrounding  circumstances  of  the 
transfer  can  have  no  effect  on  the  power  of  the  new  owner,  which  is 
restrained,  if  at  all,  by  the  international  factors  of  conduct.  The 
practice  in  ancient  and  medieval  times,  was  to  treat  the  inhabitants 
of  territory  acquired  by  force  in  war  with  considerable  severity,  and 
the  attention  of  the  older  writers  was  accordingly  directed  to  the 
principles  of  justice  which  they  conceived  should  animate  the  con- 
queror, in  which  they  meresly  expressed  the  growth  in  humanit}'^ 
and  regard  for  the  worth  of  the  individual  and  value  of  private 
property."  Since  the  jurisdiction  over  the  territory  is  transferred 
to  another  state,  or  rather  the  jurisdiction  of  the  former  state  is 
displaced  by  the  jurisdiction  of  the  new  owner,  it  follows  that  the 
transferee  state,  by  virtue  of  its  absolute  power,  subject  to  no  external 
political  superior,  may  make  such  changes  as  it  sees  fit  in  the  municipal 
law,  subject  only  to  such  international  obligations  as  may  exist 
independently  of  the  transfer,  and  to  such  stipulations  as  may  be 
inserted  in  the  treaty  of  cession.  These  stipulations  vnll  have  such 
binding  force  as  pertains  to  treaties  in  general.** 

Municipal  Effect  of  Transfer — Law  of  the  Ceded  Territory — 

Inhabitants. 

§254.  Stipulations  in  a  treaty  of  cession  concerning  the  municipal 
law  which  is  to  be  applied  in  the  ceded  territory  are  extremely  rare. 
The  international  factors  of  conduct  alone  control  the  situation. 
The  local  institutions  and  municipal  law  will  be  altered  in  such 
manner  as  the  state  to  which  the  transfer  is  made  may  determine,  as 
the  territory  is  henceforth  under  its  exclusive  jurisdiction.  It  cannot, 
however,  in  fact  make  such  alterations  until  it  has  acquired  actual 


•HaU,  Int.  Law,  6  ed.  (1909)  566 
semble. 

"Hershey,  Int.  L.,  (1912)  182. 

"Grotius,  Belli,  ac.  Pacts  (1625), 
Wheweirs  Trans.  HI.  XV.;  2  Halleck, 
Int.  L.,  4  ed.  (1908)  516,  517;  Vattel, 
(1758)  Chitty's  Trans.  Book  III.  §§200, 
203. 

»*  Some  writers  attempt  to  lay  down 


rules  as  applicable  to  the  transaction, 
e.  g.— Hall,  Int.  Law,  6  ed.  (1909)  565; 
2  Halleck,  Int.  L.,  4  ed.  (1908)  525  et 
seq.  Hershey,  Int.  L.,  (1912)  182, 
correctly  apprehends  that  a  treaty  of 
cession  usually  contains  stipulations  as 
to  effect  of  the  transfer  and  that  no 
general  rules  can  be  laid  down. 
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possession  of  the  territory  and  is  able  to  exercise  its  jurisdiction  in 
fact.  Therefore,  the  fact  of  the  jttrisdiction  of  the  ceding  state 
remains  until  displaced  by  the  fact  of  the  jurisdiction  of  the  state 
to  which  the  cession  is  made,  and  consequently  the  old  municipal 
law  and  institutions  remain  except  so  far  as  altered  by  the  ceding 
state  imtil  possession  is  delivered." 

The  effect  on  the  inhabitants  of  the  territory  ceded  is  to  be  con- 
sidered. The  principal  question  which  arises  is  as  to  the  change  in 
allegiance.  The  inhabitants  are  now  members  of  a  new  state,  and 
this  may  present  a  case  of  considerable  personal  difficulty  to  many 
individuals.  The  former  rule  was  to  pay  no  attention  whatever  to 
their  wishes  in  the  matter.  Beginning,  however,  with  the  middle  of 
the  17th  century,  the  practice  grew  up  of  inserting  in  treaties  of 
cession  clauses  giving  the  inhabitants  the  choice  of  remaining  and 
becoming  members  of  the  government  to  which  the  territory  was 
ceded  or  of  retaining  their  old  membership."  Here  a  question  will 
arise  as  to  the  effect  on  members  of  the  state  outside  the  territory 
at  the  time  of  cession,  and  who  obviously  could  not  be  in  fact  pro- 


"Martens,  G.,  Law  of  Nations, 
(1788)  Cobbetfs  Trans.  III.  III.  32n, 
says  that  sometimes  in  a  treaty  of 
peace  or  of  exchange  is  provided  what 
shall  be  the  regulations  concerning  the 
religion  in  the  ceded  provinces,  as  was 
done  in  the  treaty  of  Abo  between 
Russia  and  Sweden,  Art.  8;  between 
Austria  and  Prussia,  1742,  Art.  6; 
between  Poland  and  Prussia,  1773, 
Art.  8;  in  the  treaty  of  exchange 
between  Sardinia  and  Geneva,  1754, 
Art.  12,  etc. 

"  The  capitulation  of  Arras  in  1640 
was  said  to  be  the  first  case  where  an 
option  was  given  to  inhabitants,  since 
which  the  practice  is  to  insert  such  a 
clause  in  all  treaties  of  cession;  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  70,  71.  Thus 
Article  2  of  the  Peace  Treaty  of  Frank- 
fort, 1871,  which  ended  the  Franco- 
German  War,  stipulated  that  the 
French  inhabitants  of  the  ceded  terri- 
tory of  Alsace  and  Lorraine  should  up 
to  October  1,  1872,  enjoy  the  privilege 


of  transferring  their  domicile  from  the 

ceded  territory  to  French  soil,  but  they 

were   allowed   to   keep    their   landed 

property  within   the  ceded  territory; 

Hall,  Int.  Law,  6  ed.  (1909)  567n«;    1 

Oppenheim,  Int.  L.,  2  ed.  (1912)  290, 

291;    1  Westlake,  Int.  L.,  2  ed.  (1910) 

73.     1866 — Treaty  of  Prague,  ceding 

Schleswig-Holstein    from    Austria    to 

Prussia,  provided  "  with  the  reservation 

that  the  inhabitants  in  northern  Schles- 

wig  shall  be  imited  anew  to  Denmark, 

if  they  express  the  desire  for  it  in  a  free 

vote;"   Woolsey,  Int.  L.,  6  ed.  (1897) 

63.      By    Louisiana    Treaty,    United 

States  stipulated  that  inhabitants  of 

the  ceded  territory  should  be  protected 

in  the  free  enjoyment  of  their  property. 

See  Soulard  v.  United  States,  4  Pet.  5 1 1 

(1830).    For  list  of  treaties  containing 

clause  securing  liberty  to  inhabitants 

of   a   ceded    territory   to   keep    their 

nationality  of  origin,  see  Hall,  Int.  Law, 

6  ed.  (1909)  567,  n.«;    1  Westlake,  Int. 

L.,  2ed.  (1910)  71,n.«,  72.  73. 
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vided  for  by  any  action  taken  at  the  time  because  they  were  not  within 
the  jtirisdiction.^ 

The  question  as  to  inhabitants  is  of  diminishing  importance 
because  aliens  now  generally  have  the  same  property  rights  as  members 
of  the  state,  and  the  latter  are  only  distinguished  by  the  right  to  vote 
and  a  few  other  immaterial  matters  which  are  not  of  great  practical 
importance.  There  is,  furthermore,  full  freedom  of  international 
movement  which  enables  any  member  of  the  territory  transferred  to 
freely  leave  if  he  does  not  like  the  new  state.  In  the  middle  ages  there 
was  no  such  freedom,  and  what  freedom  existed  was  of  little  advan- 
tage owing  to  the  practical  difficulties  and  expense  of  travel.  Conse- 
quently, when  a  transfer  v/as  made  in  those  times,  the  inhabitants 
had  no  recotu'se  but  to  accept  the  new  government.*  They  were 
in  fact  imprisoned  in  the  jurisdiction  of  the  state  and  forced  to  be 
transferred  with  the  transfer  of  that  jurisdiction.' 

Effect  Pending  Completion  of  the  Transfer. 

§255.  It  seems  clear  that  on  transfer  of  territor^'^  the  jurisdiction 
of  the  ceding  state  is  replaced  by  that  of  the  state  to  which  the  cession 
is  made.  Unless  otherwise  provided,  the  change  in  jtuisdiction  is 
regarded  as  taking  place  on  the  date  of  the  signing  of  the  treaty  of 
cession  on  the  principle  generally  accepted,  that  treaties  take  effect 


^  There  are  two  classes  of  inhabitants 
to. be  considered, — ^those  in  the  terri- 
tory at  the  time  of  transfer;  those  who 
are  outside  at  the  time  of  transfer. 
There  are  two  ways  of  treating  them: 
(a)  The  subjects  of  the  ceded  state 
domiciled  in  the  ceded  territory. 
whether  within  the  jurisdiction  or  with- 
out at  the  time  of  change,  are  not  prima 
facie  included  and  must  opt.  (b)  Per- 
sons bom  in  the  ceded  state,  whether 
within  or  without,  to  be  prima  facie 
members  of  the  new  state.  Different 
treaties  have  adopted  different  provi- 
sions. For  some  of  them,  see  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  72,  75. 

*  See  §434,  post,  on  international 
change  cf  membership. 

*  There  is  a  distinction  between  the 
case  of  the  complete  merger  of  the 
state  and  the  case  where  there  is  a 


transfer  merely  of  part  of  the  territory. 
In  the  former,  the  old  state  disappears 
and  there  is  no  question  whatever  of 
inhabitants  retaining  their  allegiance, 
because  there  is  no  state  to  which  they 
can  adhere;  Lawrence,  Int.  Law,  5  ed. 
(1913)  94.  "The  Civil  and  Political 
Status  of  Inhabitants  of  Ceded  Terri- 
tories," Alexander  Porter  Morse,  14 
Harv.  Law  Rev.  262,  et  seq.  See  U.  S. 
V.  Percheman,  7  Peters,  51  (1833); 
Snow  Cases  (1893)  21.  "Are  Fran- 
chises Affected  by  a  Change  of  Sov- 
ereignty," Paul  Fuller.  3  Col.  Law 
Rev.  24 1 ,  et  seq .  ' '  Purchasable  Offices 
in  Ceded  Territory,"  Percy  Bordwell; 
3  Amer.  J.  Int.  Law,  119  et  seq.  See 
2  Halleck,  Int.  L.,  4  ed.  (1908)  506;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  289, 
291;  I  Phillimore,  Int.  L.,  3  ed.  (187^ 
1888)  449. 
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as  of  the  date  of  signing  unless  otherwise  provided.'*  Few  cases 
have  arisen  on  this  point.  Where  there  is  a  conquest,  the  transfer 
of  the  jxirisdiction  occurs  in  fact  on  the  forcible  occupation,  and 
the  treaty  of  peace,  if  there  is  one,  merely  ratifies  or  confirms  the 
accomplished  fact.  The  old  state  could  not  in  fact  perform  any 
act  of  jurisdiction  in  the  territory  after  the  occupation.  These 
principles  are  so  clear  that  they  are  generally  accepted  in  international 
relations  and  no  question  has  been  raised  as  to  their  application. 
The  only  difficulty  which  has  arisen  is  as  to  the  case  of  a  voltmtary 
transfer  in  considering  the  status  of  the  ceded  state  between  the 
date  of  the  treaty  of  peace  and  the  actual  delivery  of  possession.^ 


International  Effect  of  the  Transfer. 

§256.  Third  states  may  be  concerned  in  the  transfer  where  there 
are  treaty  obligations  between  the  ceding  states  and  other  states, 
which  treaty  obligations  are  in  any  way  affected  by  the  transfer  of  the 
territory  in  question.  Most  treaties  which  exist  between  inde- 
pendent states,  as,  for  instance,  treaties  of  extradition,  peace,  and 
amity,  etc.,  will  not  be  affected  in  any  way  by  any  increase  of  diminu- 
tion in  the  territory  of  the  states  which  are  parties  to  the  treaties. 
The  cases  where  a  treaty  in  some  way  relates  to  a  particular  territory 
are  somewhat  rare,  although  they  do  occur.  When  a  case  of  this 
kind  arises,  the  third  state,  which  is  a  party  to  the  treaty,  will 
obviously  be  concerned  over  whether  the  state  to  which  the  territory 
is  ceded  will  assimie  the  obligations  tmder  the  treaty  or  whether  the 
transfer  of  the  territory  will  result  in  a  damage  to  its  interest  tmder 
the  treaty.  In  such  a  case  the  third  state  may,  if  the  arrangements 
made  as  to  the  treaty  in  the  transfer  are  not  to  its  liking,  bring  to 
bear  such  factors  influencing  international  conduct  as  it  may  desire 


*•  See  §400,  post,  on  time  of  treaty 
going  into  effect. 

*  The  principal  precedents  as  to  the 
status  of  the  ceded  state  between  the 
date  of  the  treaty  of  cession  and  the 
actual  delivery  of  possession,  arose  over 
the  acquisition  of  Louisiana  and  Florida 
by  the  United  States  of  America,  and 
the  question  was  presented  in  consider- 
ing the  validity  of  grants  of  land  made 
by  the  Spanish  and  French  envoys  after 
the  date  of  the  respective  treaties  of 
cession  and  before  the  actual  delivery 


of  possession.  The  United  States 
Supreme  Court  held  that  all  grants 
made  after  the  date  of  the  treaty  of 
cession  were  void  and  conferred  no  title 
on  the  grantees.  Congress  passed  a 
number  of  statutes  validating  certain 
titles  acquired  before  the  date  of  the 
treaties  of  cession,  and  a  number  of 
cases  arose  in  the  Supreme  Court  of  the 
United  States  over  these  titles  under 
the  Acts  of  Congress.  See  Crandall, 
Treaties,  2  ed.  (1916)  569,  623. 
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in  order  to  produce  a  favorable  course  of  action  on  the  part  of  the 
contracting  parties.*  The  possibility  that  such  action  will  be  taken 
generally  produces  in  states  making  the  transfer  a  lively  desire  to 
provide  in  the  cession  for  treaty  obligations,  particularly  when  the 
third  state  is  a  great  power  able  to  bring  overwhelming  pressure  to 
bear  upon  other  states.  We  find,  therefore,  that  usually  in  practice 
any  existing  treaty  obligations  are  taken  care  of  by  the  terms  of  the 
transfer.  • 

Third  States  and  Transfer. 

§257.  It  is  obvious,  since  the  states  of  the  world  are  independent, 
that  when  any  two  of  these  independent  states  agree  together  to  make 
a  transfer  of  territory,  no  other  state,  being  an  equal,  has  any  legal 
ground  to  interfere.  It  may  or  may  not  have  the  power  to  interfere, 
which  depends  on  whether  it  is  in  fact  stronger  than  the  other  two 


*See  §105,  ante,  on  international 
factors  of  conduct. 

•  1648 — Treaty  of  Munster,  when 
Upper  and  Lower  Alsace  and  other 
places  comprising  two-thirds  of  a 
province,  liable  to  a  certain  debt,  were 
ceded  to  Prance,  it  was  stiptilated  that 
France  shotild  pay  two-thirds  of  the 
debt;  1  Wildman,  Int.  L.,  (1849)  68. 
1859 — On  cession  of  Lombardy  to 
Italy,  Italy  assumed  liability  for  the 
local  debts  of  the  ceded  provinces;  1 
Westlake,  Int.  L.,  2  ed.  (1910)  79,  80. 
1866 — Denmark  ceded  Schleswig-Hol- 
stein  to  Prussia.  Latter  agreed  to 
assume  proportionate  part  of  debt. 
1866 — Italy  assumed  a  proportion  of 
the  Papal  debt  based  on  the  revenue  of 
the  territory  which  she  had  appropri- 
ated. 1871 — France  ceded  Alsace- 
Lorraine  to  Germany,  and  latter  refused 
to  assume  a  part  of  the  French  national 
debt.  1878 — ^Russia  did  not  assume 
any  part  of  the  general  Turkish  debt 
with  respect  to  territory  then  acquired 
by  her.  1742 — Frederick  the  Great 
assumed  payment  of  the  Silesian  loan 
when  he  acquired  Silesia  by  conquest 
from  Maria  Theresa  of  Austria.  1 893 — 
Peru  was  forced  to  cede  territory  to 
Chile  and  there  was  an  apportionment 


of  the  debt.  1839 — Belgium  took  over 
part  of  the  Netherlands  debt;  2  Philli- 
more,  Int.  L.,  3  ed.  (1879-1888)  18. 
1878 — Servia,  Montenegro  and  Bul- 
garia were  saddled  with  part  of  the 
Turkish  debt.  1898— United  States 
expressly  prohibited  Cuba  from  assum- 
ing liability  for  any  debts  incurred 
tmder  Spanish  rule.  In  the  case  of 
Texas,  United  States  refused  to  assume 
liability  for  payment  of  Texas  debt. 
Arbitration  commission  decided  in  favor 
of  the  United  States;  Moore  Int.  Arb. 
(1898)  4,  3594;  1  Westlake,  Int.  L.,  2 
ed.  (1910)  78;  Snow  Cases,  (1898)  18. 
United  States  refused  to  assume  pay- 
ment of  the  Cuban  debt;  1  Westlake, 
Int.  L.,  2  ed.  (1910)  79,  n.^  As  to 
Philippine  debt,  see  1  Westlake,  Int. 
L.,  2  ed.  (1910)  85.  1902— The  ar- 
rangements made  by  Great  Britain  on 
annexation  of  South  African  Republic 
and  Orange  Free  State,  after  conquest 
of  the  same,  are  referred  to  by  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  80.  See  I 
Moore,  Diij.  of  Int.  L.,  (1906)  339; 
1  Westlake,  Int.  L.,  2  ed.  (1910)  76; 
Wilson,  Int.  L.,  (1910)  5 In.  See  J457, 
pDSt,  on  effect  of  change  of  government 
on  obligations  of  a  state. 
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states.  Many  cases  of  such  interference  have  oocurred,  and  they 
have  been  based  upon  jealousy  of  other  states,  upon  the  desire  of 
maintaining  the  balance  of  power.^  and  on  various  other  reasons 
which  it  is  unneccessary  to  enumerate.  All  cases  of  such  interference 
may  be  relegated  to  the  sphere  of  politics,  which  lie  entirely  outside 
the  purview  of  the  international  lawyer.  A  few  of  these  cases  have 
been  referred  to  in  the  note  by  way  of  illustrating  the  actual  conduct 
which  has  taken  place  in  this  particular.* 

Prescription. 

§258.  Prescription  in  the  sense  in  which  it  is  used  in  the  mtmicipal 
law  seems  to  be  entirely  inapplicable  in  international  affairs.  Its 
operation  necessarily  implies  a  political  power  furnishing  a  means  of 
redress,  and,  by  the  prescription  denying  redress,  thereby  in  effect 
extinguishing  the  claim.  Since  there  is  no  such  political  power 
superior  to  the  independent  states  of  the  world,  there  is  no  authority 
which  can  prevent  any  such  state  from  asserting  a  claim  to  territory 
or  occupying  territory  at  any  time  which  it  sees  fit.  Whenever  its 
self-interest  impels  it  to  defy  the  factors  influencing  state  conduct 
operating  to  the  contrary,  it  may  proceed  with  any  seizure  it  deems 
advantageous.  No  taking  of  territory,  therefore,  which  continues 
as  a  fact  can  be  tmlawful  according  to  international  law,  however 
repugnant  to  the  principles  of  the  municipal  law  or  ideas  of  morality 
and  ethics.  There  is  a  division  of  opinion  among  the  writers  on  the 
subject,  and  none  of  the  arguments  which  they  have  advanced  seem 
to  go  to  the  real  point  involved.'    Lapse  of  time  and  long  continuing 


'  1  Oppenhdm,  Int.  L.,  2  ed.  (1912) 
289. 

•  1867 — King  of  Holland  proposed  to 
sell  Luxemburg  to  Prance,  the  North 
German  Confederation  objected,  and 
the  cession  was  not  effected;  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  289.  1895— 
Treaty  of  Shimonoseki  between  China 
and  Japan  provided  for  the  cession 
to  Japan  of  the  Liao-toang  Peninsula, 
including  Port  Arthur.  Russia,  Ger- 
many and  France  objected,  and,  under 
compulsion,  the  lease  was  not  carried 
out,  the  grounds  being  the  danger  to 
the  independence  of  Korea  and  the 
humiliation  of  the  Court  of  Pekin  if 
Japan  thus  acquired  a  footing  upon 


the  Gulf  of  Pe-chi-li.  Great  Britain 
did  not  join  in  the  remonstrance;  Hall, 
Int.  Law,  6  ed.  (1909)  289.  For  text 
of  the  note,  see  Wilson.  Int.  L.,  (1910) 
63,  n". 

» 1  Cobbett  Cases,  3  ed.  (1909)  108; 
Grotius,  Belli,  ac.  Pacis  (1625),  Whe- 
weirs  Trans.  II.  V.;  Hall,  Int.  Law,  6 
ed.  (1909)  119-120;   Hershey,  Int.  L., 

(1912)  179;  Lawrence,  Int.  Law,  5  ed. 

(1913)  166;  1  Moore,  Dig.  of  Int.  L., 
(1906)  293  et  seq.;  Martens,  G.,  Law 
of  Nations,  (1788)  Cobbett 's  Trans.  11. 
III.;  1  Oppenheim,  Int.  L.,  2ed.  (1912) 
308-311;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  360  et  seq.;  Vattel,  (1758) 
Chitty*s  Trans.  Book  II.  §141  et  seq.; 
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existence  of  any  state  of  affairs  have  a  powerful  effect  on  the  htiman 
mind,  and  deaden  opposition  and  inquiry.  This  is  true  in  interna- 
tional affairs  as  well  as  mtuiidpal,  and  is  the  foundation  of  the  notion 
that  a  state  may  acquire  title  by  prescription.  Long  continued 
possession  of  territory  which  has  been  forcibly  acquired  diminishes 
the  ardor  of  the  former  owner  to  regain  possession,  and  to  that 
extent  strengthens  the  title  of  the  new  owner. 

State  Servitudes. 

§259.  One  independent  state  may  confer  on  another  independent 
state  the  privilege  of  doing  certain  acts  within  its  jurisdiction  or  may 
agree  to  do  or  abstain  from  doing  certain  acts  to  which  it  is  com- 
petent as  an  independent  «tate.  Instances  of  such  agreements  are 
quite  common  and  they  present  no  legal  difficulties,  being  based 
entirely  on  an  agreement  between  the  parties  concerned.  Such  a 
state  of  facts  corresponds  to  what  is  known  as  a  servitude  in  the 
Roman  law,'®  or  an  easement  in  the  English  common  law,  and, 
accordingly,  many  writers  have  attempted  to  transfer  the  concep- 
tions of  the  municipal  law  to  international  law,  and  a  few  of  the 
definitions  are  collected  in  the  note."  There  is,  however,  some 
difference  of  opinion  and  the  conception  has  been  rejected  as  inappli- 
cable to  international  transactions,  and  it  is  believed  that  the  latter 
view  is  correct.  The  municipal  law  on  this  point  is  complicated 
and  extensive,  involving  questions  of  prescription,  construction  and 
implied  grant,  all  of  which  are  totally  inapplicable  in  international 
life,  where  there  is  no  political  superior,  and  the  cases  which  occur 
arise  entirely  out  of  express  agreement.    The  attempt,  therefore,  by 


1  Westlake,  Int.  L.,  2  dcL  (1910)  94; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
239;  Woolsey,  Int.  L.,  6  ed.  (1897)  65; 
Wilson,  Int.  L.,  (1910)  82;  Zouche,  L. 
of  Nations  (1650),  Carnegie  ed..  Part 
II.  III.  8.  "Prescription,"  Jackson  H. 
Ralston;  4  Amer.  J.  Int.  Law,  133  et 
&eq. 

^•Por  sketch  of  Roman  Law  of 
Servitude,  see  1  Phillimore,  Int.  L.,  3 
ed.  (1879-1888)  391. 

m 

"  "International  servitudes  are  per- 
petual restrictions  not  involving  a  loss 
of  sovereignty,  on  the  territorial  or 
personal  sovereignty,  of  one  State  in 


favor  of  another  State  or  of  other 
States;"  Hershey,  Int.  L.,  (1912)  176. 
"  State  servitudes  are  those  exceptional 
and  conventional  restrictions  on  the 
territorial  supremacy  of  a  State  by 
which  a  part  or  the  whole  of  its  terri- 
tory is,  in  a  limited  way,  made  per- 
petually to  serve  a  certain  purpose  or 
interest  of  another  State;**  1  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  273,  274. 
"Servitudes  in  international  law  con- 
stitute a  restriction  upon  the  exercise  of 
the  territorial  jurisdiction  of  a  State  in 
favor  of  one  or  more  States;**  Wilson  & 
Tucker,  Int.  L.,  (1901)  146. 
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many  of  the  writers  to  classify  the  supposed  servitudes"  and  lay 
down  some  principles  seems  doomed  to  failure  and  to  be  without 
practical  result.^*  We  have  collected  in  the  note  a  few  of  the 
instances  commonly  referred  to  as  servitudes  by  the  writers.*^    The 


"As  positive,  negative,  in  rem,  in 
personam,  active,  affirmative,  military, 
economic,  etc.  See  1  Cobbett  Cases,  3 
ed.  (1909)  110  et  seq.;  Hall,  Int.  Law, 
6  ed.  (1909)  158;  Hall,  Int.  Law,  7  ed. 
(1917)  167n»;  Hershey,  Int.  L.,  (1912) 
176;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
278;  Wilson  &  Tucker,  Int.  L.,  (1910) 
146,  147. 

"  For  discussion  of  the  differences  of 
opinion,  see  Hershey,  Int.  L.,  (1912) 
176,  177n.  Rejected  by  permanent 
coiirt  of  arbitration  at  the  Hague  in 
'North  Atlantic  Coast  Fisheries,  be- 
tween Great  Britain  and  United  States; 
Hall,  Int.  Law,  7  ed.  (1917)  167ni. 
"The  Doctrine  of  Servitudes  in  Inter- 
national Law,*'  Pitman  B.  Potter;  9 
Amer.  J.  Int.  Law,  627  et  seq. 

"  1685— The  Republic  of  Genoa 
engaged  by  the  treaty  with  France  of 
1685,  Art.  4,  to  disarm  a  part  of  its 
vessels;  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett 's  Trans.  IV.  I.  In. 
1713— Treaty  of  Utrecht,  Art.  4, 
between  England  and  France,  provided 
that  the  Stuart  Pretender  should  not  be 
permitted  to  reside  in  France.  1713 — 
Treaty  of  Utrecht,  Art.  10.  (Spain  and 
Great  Britain.)  Spain  confirmed  Brit- 
ish acqtiisition  of  Gibraltar  but  pro- 
vided that  neither  Moors  nor  Jews 
should  be  allowed  to  reside  there.  1713 
— Treaty  of  Utrecht,  Art.  9,  provision 
that  the  fortifications  of  Dunkirk 
should  be  destroyed.  Confirmed  by 
Treaty  of  Aix-La-Chapelle  of  1748  and 
of  Paris  of  1763.  Commissioners  to 
superintend  demolition  were  finally 
withdrawn  under  provisions  of  Treaty 
ofVersaillesof  1783;  1  Halleck,  Int.  L., 
4  ed.  (1908)  120;  1  Phillimore,  Int.  L., 
3  ed.   (1879-1888)   391,  392.     1807— 


Prance  by  Treaty  of  Tilsit  imposed  on 
Prussia  the  obligation  of  not  keeping 
more  than  42,000  men  under  arms. 
1814— Treaty  of  Paris,  Art.  XV.  stipu- 
lated that  Antwerp  should  be  an  exclu- 
sively commercial  port,  which  stipula- 
tion was  renewed  in  treaties  of  1 83 1  and 
1839,  erecting  Belgium  into  a  separate 
kingdom;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  392.  1815— Treaty  of 
Paris.  France  agreed  to  demolish  forti- 
fications of  Huningen  and  never  renew 
them  or  replace  them  by  other  forti- 
fications within  three  leagues  of  the 
City  of  B&le;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  120.  1816,  June  26— Prosso- 
Netherlands  boundary  Treaty,  Art.  19, 
reserved  to  Holland  the  right  to  con- 
tinue working  a  certain  coal  mine  in 
the  parts  ceded.  See  8  Amer.  J.  Int. 
Law,  907,  for  report  of  a  decision  of  the 
Supreme  Court  of  Cologne  relating  to 
this  case.  The  facts  are  not  dear.  The 
mine  probably  extended  under  the 
ceded  district  and  the  main  workings 
were  to  the  left  of  the  Aix-la-Chapelle 
highway.  A  government  reserved  a 
servitude  which  an  individual  might 
own.  1 83 1 — Treaty  of  London,  Art.  1 , 
stipulated  negatively  that  the  fortresses 
of  Menin,  Ath,  Mons,  Philippeville  and 
Marienbiu^  should  be  demolished  be- 
fore Dec.  1, 1833,  and  affirmatively  that 
other  Belgian  fortresses  should  be  kept 
in  repair  by  the  King  of  the  BelgiafLs; 
1  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
392.  1 856,  March  30 — Treaty  between 
Russia,  Turkey  and  the  Allies,  Art.  32. 
Russia  stipulated  the  relinquishment  of 
her  right  to  construct  military  marine 
arsenals  and  maintain  a  naval  force  in 
the  Black  Sea.  Provision  modified  by 
the  Treaty  of  London  of  1 87 1 ;  2  Amer. 
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notion,  furthermore,  that  a  servitude  remains  after  a  transfer  of  the 
territory  as  a  servitude^*  is  believed  to  be  a  misapprehension  as  the 
obligation  continues,  if  at  all,  by  force  of  the  treaty. 


Territory  of  No  State. 

§260.  Certain  land  portions  of  the  earth  are  not  subject  to  the 
jurisdiction  of  any  state,  as  the  North  Pole  and  the  South  Pole  and 
many  islands  in  the  sea.  The  amount  of  such  territory  is  very  small 
at  the  present  time.  It  was  thought  in  Europe  at  one  time  that 
territory  of  barbarous  and  uncivilized  tribes  was  territory  of  no 
state,  and  such  territory  was  exploited  accordingly  by  powerful  states 
in  the  name  of  religion.  It  has  already  been  pointed  out  that  these 
tribes  were  states  in  the  true  sense  of  the  word  only  distinguished  by 
their  lack  of  civilization.^'  It  is  not  to  be  supposed,  however,  that  a 
correct  apprehension  of  the  notion  of  a  state  would  have  restrained 
the  greed  and  self-interest  of  the  powers  of  Europe.  The  phrase 
**No  man's  land"  has  long  been  used  by  international  writers  to 
describe  land  not  subject  to  the  jurisdiction  of  any  state.  Curiously 
enough,  that  phrase  has  been  borrowed  by  the  military  to  describe 
the  strip  of  land  running  between  the  trenches  of  the  opposing 


J.  Int.  Law,  397;  1  Halleck,  Int.  L.,  4 
ed.  (1908)  120;  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  277,  n.*;  1  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  392.  1878— 
Treaty  of  Berlin:  "Monten^ro  shall 
neither  have  ships  of  war  nor  flag  of 
war;"  Wilson  &  Tucker,  Int.  L.,  (1901) 
146,  147.  1878— Treaty  of  Berlin, 
Arts.  5,  25,  35  and  44,  restrict  the  per- 
sonal supremacy  of  Bulgaria,  Monte- 
n^ro,  Servia  and  Roumania  in  so  far 
as  these  States  are  thereby  obliged  not 
to  impose  religious  disabilities  on  any 
of  their  subjects;  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  183,  184.  187&— Treaty  of 
Berlin,  Art.  XXIV.  "The  administra- 
tion of  the  maritime  and  sanitary  police, 
both  at  Antivari  and  along  the  coast  of 
Montenegro,  shall  be  carried  out  by 
Austria-Hungary  by  means  of  light 
coast  guard  vessels;"  Wilson  &  Tucker, 
Int.  L.,  (1901)   146,   147.     For  other 


instances  of  servitudes,  see  Wheaton, 
Elements,  Dana's  ed.  (1866)  90;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  278,  n.^ 

**  "  Thus,  when  the  Alsatian  town  of 
Htmingen  became,  in  1871,  together 
with  the  whole  of  Alsace,  German 
territory,  the  State  servitude  created  by 
the  Treaty  of  Paris,  1815,  that  Hun- 
ingen  should,  in  the  interest  of  the  Swiss 
canton  of  Basle,  never  be  fortified,  was 
not  extinguished.  Thus,  further,  when 
in  1860  the  former  Sardinian  provinces 
of  Chablais  and  Faucigny  became 
French,  the  State  servitude  created  by 
Article  92  of  the  Act  of  the  Vienna 
Congress,  1815,  that  Switzerland  should 
have  temporarily  during  war  the  right 
to  locate  troops  in  these  provinces, 
was  not  extinguished;'*  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  279-280. 

^*  See  §8,  {48,  ante. 
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forces,  which  strip  of  land  is  as  truly  not  subject  to  the  jurisdiction 
of  any  state  as  is  the  South  Pole." 

Neutralized  Territory. 

§261.  Neutralized  territory  is  territory  which  by  treaty  has  been 
withdrawn  from  the  operation  of  war,  and  is  more  particulariy  dis- 
cussed in  the  chapter  on  neutrality." 

Summary. 

§262.  The  territory  of  a  state  consists  of  that  part  of  the  surface 
of  the  earth,  whether  water  or  land,  over  which  the  jurisdiction  of 
that  state  extends,  and  it  is  immaterial  to  the  idea  of  that  juris- 
diction whether  the  state  is  independent  or  dependent.*  A  state 
has  an  interest  in  its  territory,  and  the  relation  of  the  state  to  that 
territory  consists  of  the  interest  as  protected  by  the  jurisdiction.^ 
When  the  study  of  international  law  began,  the  independent  states 
of  Western  Eiu-ope  existed  as  monarchies  exercising  personal  and 
autocratic  government,  and  the  territory  of  the  state  was  identified 
and  regarded  as  personal  individual  property  of  the  monarch,  and 
dealt  with  as  such  by  him,  although  even  here  a  distinction  was 
sometimes  drawn  between  the  property  belonging  to  the  crown  and 
the  private  property  of  the  king,  and  between  the  jurisdiction  of 
the  crown  and  land  held  by  the  king  or  the  crown  by  a  title  known 
to  the  municipal  law.  Consequently  the  early  writers  thought  the 
rules  of  the  Roman  law  regulating  immovables  were  applicable.' 

With  the  advent  of  democracies  and  limited  personal  governments, 
the  title  of  the  state  to  its  territory  came  to  be  regarded  as  vesting 
in  the  government  of  the  state  and  subject  to  the  control  of  the  people. 
In  other  words,  the  people,  as  a  living  organism,  changed  their 
outlook  and  altered  their  organ  of  government  accordingly,  in 
consequence  of  which  the  members  of  the  organism  were  able  to 
assert  an  interest  in  their  own  territory  superior  to  the  interest 
which  had  theretofore  been  exercised  by  that  organ  of  government 
and  had  been  considered  as  superior  to  the  interest  of  the  people. 
The  conceptions  of  the  Roman  law  have,  however,  been  retained 
by  the  writers,  and  although  there  is  a  close  analogy  between  those 
prindples  and  international  law,  some  mistakes  have  been  made  by 
pushing  the  analogy  too  far.'    In  its  international  aspect,  the  relation 

• 

"See  Hall,  Int.  Law,  6  ed.  (1909)  "See  §669,  post.      » See  $211,  ante. 

243.     See  {96,  ante,  on  jurisdiction.  ^See  §212,  ante.      *See  §213,  ante. 

See   §284,  post,  on  jurisdiction  over 
ship  on  open  sea. 
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of  a  state  to  its  territory  has  all  the  appearance  of  ownership,  as  that 
idea  exists  in  the  municipal  law,  and  we  may,  with  substantial  accu- 
racy, describe  it  accordingly,  and  where  it  is  necessary  to  draw  the 
distinction,  use  the  phrases  **  international  title*'  and  "mxmicipal 
title/'  *  The  internal  relation  of  a  state  to  its  territory  consists  in 
the  exercise  of  the  jurisdiction,  as,  for  instance,  eminent  domain, 
police  power,  taxes,  municipal  law  regulating  property,  etc.,  and  is  a 
matter  entirely  of  mtmicipal  law,  which  exercise  is  sometimes  subject 
to  international  obligations.* 

Two  independent  states  cannot  exist  in  the  same  territory  without 
some  mutual  agreement,  and  the  cases  put  by  the  writers  as  supposed 
exceptions  to  this  fact  are  really  cases  of  a  division  of  jtmsdiction.' 

There  is  no  distinction  between  the  territorial  interest  of  an  inde- 
pendent and  a  dependent  state  except  that  the  interest  of  the  latter 
is  subject  to  the  political  power  of  the  former,  which  is  sometimes 
exercised  directly  on  the  territory  of  the  latter,  independently  of  the 
jurisdiction  of  the  dependent  state.  ^ 

The  relation  of  the  state  to  its  territory  originates  when  the  state 
establishes  and  protects  its  interest  in  that  territory,  which  may  be 
(A)  cptemporaneous  with  the  birth  of  the  state,  or  (B)  when  the 
state  subsequently  acquires  additional  territory.  The  case  tmder 
(A)  loses  its  aspect  as  territorial  acquisition  in  the  larger  aspect  of 
the  origin  of  the  state,  which  is  described  elsewhere.'  The  interest 
of  a  state  in  its  territory  is  superior  to  all  private  titles  to  land»  but 
the  government  as  a  corporate  body  may  own  land  within  the  state 
or  in  another  state  by  a  title  recognized  by  the  municipal  law,*  and 
such  land  is  accurately  described  as  the  public  property  of  the  state. 

The  territory  of  a  state  may  be  all  in  one  piece  or  consist  of  a 
number  of  non-contiguous  parcels,  a  distinction  in  fact  but  of  no 
importance  in  international  law.^® 

The  fiction  of  extra-territoriality  has  been  discussed  and  disposed 
of." 

The  territory  of  a  state  consists  of  the  land  or  water  over  which  the 
jurisdiction  extends,  and  its  nature,  therefore^  is  the  same  as  the 
nature  of  the  surface  of  the  earth,  which  consists  of  land  or  water, 
and  the  phrase  "territorial  waters,*'  therefore,  refers  to  the  inland 
waters  of  the  territory,  and  the  marginal  waters  of  the  open  sea, 
sometimes  described  as  territorial  waters,  will  be  indicated  by  the 
phrase  "marginal  belt."  ^    >to  difficulty  arises  as  to  land  except  in 

« See  §214,  ante.  » See  (215,  ante.  *  See  §216,  ante. 

7  See  §217,  ante.  •  See  §218,  ante.  •  See  §219,  ante. 

^^  See  §220,  ante.  "  See  §22 1 ,  ante.  ^>  See  §222,  ante. 
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connection  with  the  subsoil  and  aerial  space  above  the  land.  It  is 
clear  that  the  jurisdiction  includes  the  subsoil  on  the  principle  that 
the  greater  includes  the  less,  and  also  because  of  the  fact  that  no 
other  state  can  exercise  jurisdiction  therein  without  interfering  with 
the  jurisdiction  over  the  land.  The  nature  of  the  jurisdiction  over 
aerial  space  is  as  yet  involved  in  such  complete  obscurit}*^  that  no 
statement  can  be  ventured.^* 

The  principal  discussion  arises  concerning  the  jurisdiction  over 
water,  which  is  either  entirely  within  the  territory  of  a  state,  in 
which  case  the  water  is  within  the  jurisdiction  of  that  state,  or 
Ijring  between  two  or  more  states,  where  the  jurisdiction  of  the 
co-riparian  states  must  be  adjusted.^^  The  waters  of  the  earth  may 
be  described  under  the  headings  of  the  ppen  sea,  the  shores  and 
boundaries  of  the  open  sea,  which  are  discussed  in  the  next  chapter, 
and  canals,^^^  rivers,  lakes  and  landlocked  seas. 

Rivers  are  of  several  kinds:  (A)  intrastate,  which  are  clearly 
within  the  jurisdiction  of  the  state  within  which  they  flow.  (B) 
Interstate  rivers,  which  are  of  two  kinds:  (a)  those  flowing  through 
two  or  more  states,  in  which  case  the  states  are  in  the  same  position 
as  upper  and  lower  riparian  owners  of  a  stream,*  (b)  rivers  flowing 
between  two  or  more  states,  or  boundary  rivers.  Rivers  of  this 
kind  are  regulated  by  treaty  between  riparian  states,  and  where  there 
is  no  treaty,  the  usual  prestmiptions  of  the  Roman  law  as  to  co-riparian 
owners  of  a  stream  apply,*  which  presumptions,  it  is  to  be  noted,  are 
presumptions  of  fact.  All  rivers  are  now  open  to  navigation  by 
unilateral  act  of  the  state  or  by  treaty,  the  self-interest  of  the  state 
being  the  principal  compelling  factor  in  the  opening.*  Lakes  are 
bodies  of  water  which  may  or  may  not  be  connected  with  the  open 
sea,  and  when  entirely  surrotmded  by  the  territory  of  a  state  are 
inland  waters  of  that  state,  and  no  other  state  has  any  jurisdiction 
therein.  When  surrounded  by  the  territory  of  several  states,  there 
must  be  an  adjustment,  which  is  usually  by  treaty,  as  in  the  case 
of  boundary  rivers.  When  the  water  is  connected  with  the  open 
sea  by  navigable  channel,  the  same  considerations  apply  as  in  the 
case  of  rivers.^ 

The  boundary  of  the  territory  of  a  state  in  an  imaginary  line  on  the 
siuf  ace  of  the  earth  which  confines  the  limits  of  the  jurisdiction  of  the 
state.    Where  the  line  is  marked  by  artificial  objects,  as  posts, 

"  See  §224,  ante.     ^^  See  §226,  ante.  «  See  §230,  ante.        » See  §228,  ante. 

^  See  §225,  ante.      *  See  §229,  ante.  *  See  §231,  ante. 


336  TERRITORY   OP  A   STATE 

Summary  §262 

monuments,  etc.,  it  is  said  to  be  artificial,  and  when  marked  by  natural 
objects,  as  mountains  and  rivers  and  lakes,  it  is  said  to  be  natural. 
The  distinctions,  however,  are  not  in  the  boundary  but  in  the  objects 
by  which  it  is  marked.  When  the  boimdary  has  not  been  surveyed 
but  is  described  as  following  certain  natural  objects,  there  are  a* 
nimiber  of  prestunptions  of  fact  which  apply  in  the  absence  of  any- 
thing to  the  contrary.* 

State  territory  which  is  bounded  by  water  may  be  increased  or 
diminished  by  the  action  of  the  water,  which  is  accretion  or  alluvion, 
and  in  which  case  the  presumptions  of  the  Roman  law  are  generally 
applicable.  • 

State  territory  may  also  be  increased  or  diminished  by  the  act  of 
state.  We  have  the  case  .of  (A)  acquisition  of  territory  of  no  state, 
(B)  of  territory  already  belonging  to  another  state,  which  latter 
case  involves  a  transfer  betwen  two  states,  and  the  same  trans- 
action which  increases  the  territory  of  one  state  decreases  the  territory 
of  the  other.'  The  act  of  acquisition  of  transfer  is  a  state  act,  and 
the  organ  of  government  appropriate,  as  well  as  the  exercise  of  the 
jiuisdiction  over  the  acquired  territory  is  a  matter  of  municipal  law. 
The  acquisition  consists  in  establishing  the  jiuisdiction  of  the  state 
to  protect  its  interest.  When  the  territory  belongs  to  no  state,  th^re 
is  no  displacement  of  any  jurisdiction.  Where  it  belongs  to  another 
state,  there  is  such  a  displacement  but  the  acquisition  is  the  same 
in  each  case,  the  only  distinction  being  in  the  antecedent  facts. • 

The  case  of  the  acquisition  of  territory  not  belonging  to  any  state 
is  a  matter  of  historical  interest,  as  the  entire  surface  of  the  earth  is 
pretty  well  divided  at  the  present  time  among  the  various  inter- 
national persons.  Such  territory  was  acquired  by  the  simple  act  of 
setting  up  the  jiuisdiction  of  the  state  therein,  commonly  described 
as  an  occupation,  which  necessarily,  where  the  land  was  previously 
unknown,  had  to  be  preceded  by  discovery  by  someone.  The 
setting  up  of  the  jurisdiction  was  a  fact,  and  the  questions  as  to 
occupation  which  have  arisen  are  simply  questions  of  fact.*** 

In  the  case  of  a  transfer  from  one  state  to  another,  there  is  a  loss 
of  territory  by  one  state  and  a  gain  by  another,  the  two  states 
retaining  their  previous  international  aspect,  and  therefore  to  be 
distinguished  from  merger  or  separation  of  states,  where  there  is  a 
transfer  of  territory  also,  but  which  transfer  is  lost  sight  of  in  the 

*  See  (233,  ante.        *  See  §234,  ante.         ^^  See  §238,  ante. 
^  See  §235,  ante.        *  See  §236,  ante. 
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more  important  aspect  of  the  birth  or  extinction  of  a  state.  These 
cases  of  transfer  may  be  arranged  under  the  following  headings: 
(A)  Conquest  of  territory,  involtintary  alienation,  (a)  Followed  by 
treaty  of  cession  ratifying  the  conquest,  (b)  Without  being  followed 
by  any  treaty;  (B)  Belligerent  occupation  from  which  the  invader 
withdraws  on  or  before  the  treaty  of  peace;  (C)  Voluntary  transfer 
by  treaty  of  cession,  followed  by  the  actual  transfer  of  the  territory. 
In  (A)  the  possession  precedes  the  treaty  of  cession ;  in  (B)  possession 
is  taken  and  abandoned;  in  (C)  the  cession  precedes  the  taking  of 
possession.  We  shall  consider  these  cases  together  under  the  various 
headings  which  will  arise." 

There  is  no  rule  of  international  law  restraining  in  any  way  the 
alienation  of  state  territory,  that  is  to  say,  all  such  territory  is  inter- 
nationally freely  alienable,  although  some  of  the  writers  have  strangely 
enough  entertained  a  notion  to  the  contrary.  The  municipal  law 
of  a  state  may  impose  restrictions  on  the  alienation  of  state  territory 
or  prescribe  the  manner  in  which  that  territory  may  be  disposed  of. 
These  are  restrictions  imposed  by  the  people  on  their  organ  of  govem- 
nient  entirely  of  a  municipal  aspect,  and  having  no  international 
effect  of  making  state  territory  inalienable.  Such  restrictions  will  be 
more  frequent  in  limited  monarchies  and  republics  than  in  the  case 
of  autocratic  governments,  although  instances  have  occurred  where 
the  people  of  a  state  have  repudiated  the  transfer  made  by  the 
potentate  who  governed  it.*^ 

The  transfer  may  be  volimtary  or  involuntary,  which  are  difficult 
to  distinguish  in  fact,  and  have  the  same-aspect  in  international  life. 
The  accomplished  fact  of  a  transfer  is  suflBcient  for  the  international 
lawyer  who  has  no  concern  with  the  ethics  or  accompanying  political 
circxmistances  of  the  transaction.  It  has  been  supposed  by  some  of 
the  writers  that  by  legal  fiction  involimtary  transfers  are  regarded  as 
voluntary.  The  notion  is  without  weight  as  it  implies  that  an 
involuntary  transfer  would  have  a  different  aspect,  which  is  not  the 
case  in  fact  or  in  international  law."  The  conceptions  of  a  conquest 
of  subjugation  are  immaterial  in  this  connection,  as  we  are  only  con- 
cerned with  the  circumstance  that  the  transfer  is  forced,  which  may 
as  well  be  accomplished  by  diplomatic  pressure  as  by  force  of  arms." 

It  is  somewhat  difficult  to  describe  in  the  language  of  international 
law  the  form  of  transfer.  The  transfer  consists  in  fact  of  a  transfer 
of  the  jurisdiction  exactly  analogous  to  the  transfer  of  possession 

^ ^ .^ y  

"See  $239,  ante.  "See  §240,  ante.  "See  §241,  ante. 
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in  the  municipal  law  and  livery  of  seizin  of  the  English  common  law. 
The  transfer  may,  as  we  have  noted,  take  place  without  a  formal 
document,  as  a  treaty  of  transfer,  or  may  be  preceded  or  followed 
by  such  a  document.  The  term  ** cession"  is  applied  by  the  inter- 
national writers  indiscriminately  to  a  transfer  of  state  territory, 
without  indicating  whether  the  word  describes  the  formal  document 
or  the  physical  transfer  of  the  jurisdiction  or  is  intended  to  express 
both  ideas,  and  generally  used  without  regard  to  whether  the  transfer 
is  voltmtary  or  involuntary.* 

The  transfer  of  the  jurisdiction,  except  where  there  is  a  conquest, 
usually  follows  as  a  separate  act  after  the  execution  of  the  treaty 
providing  for  the  transfer,  and  is  an  occasion  for  more  or  less  formal 
ceremony  on  the  territory  transferred,  as  firing  of  gtms,  running 
down  flag  of  transferring  state  and  hoisting  flag  of  the  state  to 
which  the  territory  is  transferred.  The  treaty  of  transfer  may  be 
words  in  praesenti  actually  handing  over  the  territory,  just  as  the 
words  of  conveyance  in  an  ordinary  deed  at  common  law  convey  the 
property  described.  The  transferring  state  may  thereafter  have 
nothing  to  do  with  the  territory,  and  the  state  to  which  the  transfer 
is  made  will  be  at  liberty  to  take  possession  whenever  it  sees  fit  and 
in  such  manner  as  it  may  prescribe.* 

The  notion  that  a  lease  or  administrative  occupation  may  be 
described  as  a  disguised  cession  seems  to  be  entirely  fanciful,  as  the 
facts  are  entirely  different,  and  there  seems  to  be  no  reason  for 
coloring  one  with  the  aspect  of  the  other. 

Territory  was  transferred  and  disposed  of  by  potentates  of  Western 
Europe  without  the  slightest  regard  to  the  wishes  of  the  inhabitants 
of  the  ceded  territory.  With  the  rise  of  democracy,  the  people 
demanded  that  they  should  be  allowed  to  have  some  part  in  the 
transaction,  and  the  principle  has  been  urged  that  no  transfer  of 
state  territory  is  valid  without  consent  of  the  inhabitants.  While 
it  is  perhaps  too  much  to  say  that  there  is  a  principle  of  international 
law  applicable,  yet  there  is  no  doubt  that  modem  practice  is  con- 
forming to  the  view  of  hearing  the  voice  of  the  people  in  the  trans- 
action.' 

There  seems  to  be  no  question  of  capacity  to  make  a  conveyance 
among  intematicmal  persons,  as  that  term  is  used  in  the  municipal 
law.  All  states  are  living  organisms  having  the  same  international 
aspect,  although  exhibiting  different  peculiarities,  and  some  of  them 

* 

1  See  §242,  ante.       *  See  §242,  ante.      *  See  §243,  ante. 
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are  hampered  in  their  participation  in  international  life  by  the  form 
of  their  government  and  others  are  not  able  to  participate  fully  in 
international  affairs  owing  to  organic  defects,  that  is,  lack  of  civiliza- 
tion. There  is  something,  however,  to  be  said  about  international 
parties  to  a  transfer  with  reference  to  the  different  classes  of  states 
and  different  forms  of  government.* 

Among  absolute  monarchies,  state  territory  was,  as  we  have 
already  remarked,  regarded  as  the  personal  property  of  the  king  and 
was  disposed  of  by  will,  gift,  sale,  marriage  settlement,  and  acquired  . . 
by  dowry,  just  as  is  private  property  at  municipal  law.  These  dis- 
positions are  now  a  matter  purely  of  historical  interest  and  of  very 
rare  occurrence  in  recent  years.*  Belligerent  and  insurgent  com- 
munities^  and  de  facto'  governments  cannot  make  any  transfer 
which  will  be  valid  as  against  the  parent  or  de  jure  government 
unless  they  are  successfid  in  displacing  the  latter  and  asserting  their 
independence.  Every  such  disposition,  therefore,  by  a  state  of  this 
kind  must  be  regarded  by  the  state  to  which  the  transfer  is  made  as 
voidable  by  the  parent  government  if  the  belligerent  or  insurgent 
community  is  unsuccessful.  Uncivilized  tribes  were  regarded  by  the 
monarchs  of  Western  Europe  with  contempt  and  arrogance,  and 
territory  was  taken  from  them  generally  by  force  or  fraud  without 
any  regard  to  the  wishes  or  convenience  of  the  inhabitants.  It  was 
supposed  by  some  writers  that  such  states  lack  a  capacity  to  convey, 
which  was  only  a  sophistry  put  forward  to  excuse  their  despoliation 
by  the  civilized  powers  of  Western  Europe.*  No  case  appears  to 
have  arisen  of  a  transfer  by  a  neutralized  state  and  the  question 
whether  such  a  transfer  would  be  valid  seems  to  depend  upon  the 
terms  of  the  treaty  neutralizing  the  state,  and  whether  that  treaty 
did  or  did  not  deprive  the  neutralized  state  of  its  international 
function.* 

Where  a  transfer  is  made  by  the  belligerent  to  a  neutral,  the 
question  will  arise  whether  the  acceptance  of  the  transfer  by  the 
neutral  involves  a  departure  from  the  principle  of  neutrality,  and 
is  discussed  more  properly  imder  that  heading.*® 

A  dependent  state  may  dispose  of  its  territory  in  the  international 
world  to  an  independent  state  or  another  dependent  state,  according 
to  the  provisions  of  the  mimicipal  law,  which  is  determined  by  the 
relation  between  it  and  the  independent  state  on  which  it  is 
dependent." 

*  See  §244,  ante.    » See  §245,  ante.    •  See  §248,  ante.    •  See  §249,  ante. 

•  See  §247,  ante.   ^  See  §250,  ante.    "  See  §25 1,  ante.   "  See  §252,  ante. 
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The  effect  of  the  transfer  of  state  territory  is  of  importance,  and 
the  question  arises  as  to  the  effect  of  the  transfer  (A)  as  between  the 
parties,  (B)  as  to  third  states,  (C)  as  to  the  inhabitants  and  municipal 
law  of  the  territory  ceded.^^ 

As  to  the  municipal  law  of  the  territory  and  as  between  the  parties, 
the  effect  of  the  transfer  is  entirely  regulated  by  the  provisions  of  the 
treaty  of  transfer  and  by  the  act  of  the  transferring  or  transferee 
state,  which  may  make  such  provisions  as  they  see  fit.  The  municipal 
.  law  governing  the  ceded  territory  is  formed  before  the  transfer  by  the 
transferror  state,  and  after  the  transfer  by  the  transferee,  and  therefore 
is  entirely  a  matter  of  municipal  discretion.** 

The  transfer  will  have  an  effect  upon  the  international  membership 
of  the  inhabitants  because  before  the  transfer  they  were  to  a  greater 
or  less  extent  members  of  the  transferring  state.  After  the  transfer 
they  have  lost  that  relationship  to  that  state  and  are  now  in  a  position 
to  assimie  that  relation  to  the  transferee  state.  The  question 
therefore  arises  whether  by  the  act  of  transfer  between  the  states, 
the  membership  of  these  inhabitants  is  changed.  The  medieval 
practice  was  to  pay  no  attention  whatever  to  the  comfort,  convenience 
or  wishes  of  the  inhabitants,  and  immediately  upon  the  cession,  the 
transferee  state  imposed  its  authority  upon  the  inhabitants  and 
considered  them  as  its  members  to  do  with  as  it  pleased.  Gradually, 
however,  the  view  obtained  weight  that  the  inhabitants  of  such 
territory  shotdd  have  an  option  of  determining  whether  they  would 
become  members  of  the  new  state  or  not  and  given  an  opportunity 
to  migrate  out  of  the  territory  if  they  did  not  wish  to  become  members 
of  the  transferee  state.  Provisions  were  inserted  in  treaties  giving 
this  option  to  the  inhabitants,  and  the  practice  in  modem  times 
generally  is  to  make  such  provisions  in  the  treaty  of  transfer.  Where 
the  transfer  is  involuntary,  as  by  conquest,  a  somewhat  different 
question  arises.  The  inhabitants  are  there  torn  by  force  from  their 
membership  in  the  state,  and  bodily  incorporated  into  another  state. 
Even  here,  the  treaty  of  peace  concluding  the  war  will  frequently 
contain  a  clause  giving  such  inhabitants  an  option.  The  arguments 
on  behalf  of  the  inhabitants  are,  however,  somewhat  weaker  in  the 
case  of  an  involuntary  transfer  than  in  the  case  of  a  voluntary 
transfer.  Cases  of  involuntary  transfer  are,  however,  becoming 
rarer  in  modem  times,  and  it  may  be  that  the  near  future  will  see  the 
establishment  of  such  principles  in  international  life  which  >^ill  com- 

^  See  §253,  ante.  »  See  §254,  ante. 
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pletely  prevent  any  future  rape  of  territory  from  one  state  by  another. 
The  question  is  of  diminishing  importance,  in  view  of  the  greater 
liberty  allowed  aliens  in  modem  times. ^* 

The  question  will  also  arise  as  to  the  effect  when  the  treaty  pro- 
vides for  a  formal  handing  over  of  possession  at  a  subsequent  date, 
and  acts  are  performed  by  transferror  government  relative  to  the 
ceded  territory  between  the  date  of  the  treaty  and  the  actual  handing 
over  of  possession.  Not  many  cases  have  occurred  raising  this  ques- 
tion, but  in  those  which  have,  which  were  concerning  the  acts  of  the 
Spanish  Government  in  the  ceded  territories  of  Florida  and  Ix>uisiana, 
it  was  held  by  the  Supreme  Court  of  the  United  States  that  Spain,  as 
the  transferror  government,  could  not  exercise  any  act  within  the 
ceded  territory,  as  the  granting  of  title  to  lands,  but  the  officers 
could  continue  to  perform  their  ordinary  functions  relating  to  the 
government  of  the  territory  ceded." 

If  the  treaty  obligations  of  the  transferror  state  in  any  way  relate 
to  the  territory  ceded  in  such  a  manner  that  the  cession  of  the  territory* 
makes  it  impossible  for  the  transferror  state  to  continue  the  per- 
formance of  the  treaty,  and  puts  it  in  the  power  of  the  transferee 
state  to  continue  that  performance,  it  is  usual  to  arrange  in  the 
treaty  of  transfer  for  the  assumption  of  that  obligation  by  the  trans- 
feree state.  In  making  such  arrangement,  the  states  concerned  are 
influenced  by  the  factors  influencing  international  conduct,  and  the 
same  factors  impelling  the  observance  of  the  terms  of  the  treaty 
applied  in  this  case  induce  in  the  transferring  parties  a  desire  to 
fulfill  the  terms  of  the  treaty  in  such  manner  as  is  most  practicable.^ 

Third  states  also  may  be  concerned  in  preventing  a  transfer 
between  two  other  states  or  may  be  active  in  compelling  one  state  to 
transfer  to  another.  The  action  of  the  third  state  in  such  a  case  is 
induced  by  political  considerations  and  sometimes  by  a  desire  to 
preserve  or  restore  the  balance  of  power,  and  therefore  seems  to 
have  no  particular  importance  in  international  law.^ 

Prescription  does  not  apply  in  international  life  in  the  same  sense 
in  which  it  is  applicable  in  municipal  law  because  the  doctrine  of 
prescription  cuts  off  the  right  of  action  by  the  party  precluded  by 
the  running  of  the  time,  and  since  there  is  no  political  power  superior 
to  the  independent  states  furnishing  an  organ  of  redress  in  such 
cases,  there  is  no  determinate  authority  which  can  say  that  the  power 
of  the  state  to  obtain  redress  has  been  lost.     Furthermore,  since 

^*  See  (256,  ante.       >*  See  §255,  ante.       ^  See  {256,  ante.       '  See  {257,  ante. 
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international  law  is  in  a  state  of  self-help,  and  each  independent 
state  is  competent  to  set  in  motion  the  factors  of  conduct  in  its 
discretion,  there  seems  to  be  no  limit  of  time  within  which  suds 
action  may  be  taken.  There  is,  however,  no  doubt  that  a  long 
continued  state  of  affairs  produces  in  the  human  mind  an  impression 
which  leads  to  an  acquiescence  in  the  continuance  of  those  facts. 
Therefore,  when  a  state  has  been  in  possession  of  territory  for  a 
long  period  of  time,  even  though  it  has  been  acquired  by  violence 
in  the  beginning,  there  is  less  likelihood  of  the  state  from  which  the 
territory  has  been  taken  attempting  to  retake  the  territory  than 
there  is  soon  after  the  act  of  conquest.  This,  however,  is  simply 
a  phenomenon  of  human  nature  which  exists  in  municipal  as  well  as 
international  life,  and  illustrates  the  force  of  precedent  and  custom 
upon  the  human  mind.' 

It  sometimes  happens  that  agreements  will  be  made  between 
states  calling  for  the  doing  of  acts  upon  each  other's  territory  which 
IK-esent  cases  analogous  to  those  of  the  servitude  or  easement  of  the 
mtmicipal  law.  The  attempt  to  apply  the  municipal  law  of  servi- 
tudes, however,  seems  unfortunate  and  without  practical  result, 
since  in  international  relations  each  case  depends  entirely  on  the 
terms  of  the  treaty  between  the  state,  and  leaves  no  room  for  the 
application  of  the  doctrines  of  implied  grant,  etc.,  which  play  so 
large  a  part  in  the  municipal  law  of  servitudes.^ 

Territory  of  no  state  is  that  territory  which  does  not  belong  to 
any  state.  Most  of  the  surface  of  the  earth  is  now  divided  among 
the  states  of  the  world,  and  the  only  unoccupied  territory  is  the  North 
Pole  and  the  South  Pole  and  some  small  islands  in  the  sea.^  Neutral- 
ized territory  is  that  territory  which  has  been  set  apart  as  neutral 
by  agreement  between  the  several  states,  and  is  distinguished  from 
a  neutralized  state,  in  which  case  the  entire  state  organism  is  neutral- 
ized, while  in  this  case  only  a  particular  piece  of  territory  is  neutral* 
ized.* 

*  See  §258,  ante.       « See  §259,  ante.       •  See  §260,  ante.       •  See  §261,  ante. 
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Preliminary. 

§275.  The  open  sea  and  the  branches  thereof  and  the  maritime 
belt  require  separate  discussion  because  no  state  has  the  same  exclusive 
jiuisdiction  in  these  places  that  it  has  in  its  landed  territory.  We 
shall  define  the  open  sea  and  the  maritime  belt,  examine  the  nature 
of  the  jurisdiction  of  a  state  therein,  and  refer  to  the  peculiar  cir- 
cumstances which  may  occur  in  these  places.  First  it  is  necessary 
to  say  a  few  words  as  to  maritime  and  non-maritime  states. 


THE    OPEN  SEA  AND   THE   MARITIME   BELT 


345 


§§276,  277 


Open  Sea 

Maritime  and  Non-Maritime  States. 


§276.  A  maritime  state  is  a  state  a  part  of  whose  territory  abuts 
on  the  open  sea  or  a  branch  thereof,  and  a  non-maritime  state  is  a 
state  whose  territory  is  entirely  enclosed  by  the  landed  territory  of 
another  state.  There  is,  therefore,  a  difference  in  the  interests  of 
the  two  kinds  of  states  in  the  open  sea.  The  interest  of  a  maritime 
state  is  clear,  and  the  subject  of  the  discussion  in  this  chapter.  A 
non-maritime  state  cannot  have  any  maritime  belt  and  can  have  no 
access  to  the  open  sea  except  through  the  jiuisdiction  of  another 
state.  There  is  grave  doubt,  therefore,  whether  such  a  state  has 
any  interest  at  all  in  the  open  sea.  No  question  has  been  raised, 
however,  because  no  non-maritime  state  has,  so  far  as  we  have  been 
able  to  discover,  attempted  to  assert  any  interest  in  the  open  sea. 
All  states  have  used  their  utmost  endeavors  to  obtain  territory  on 
the  sea.^ 

Definition  of  the  Open  Sea. 

§277.  The  sea  is  the  great  body  of  salt  water  covering  the  greater 
part  of  the  earth's  surface,  and  is  referred  to  by  international  lawyers 
as  the  high  sea  or  the  open  sea.  Very  few  writers  have  defined  the 
open  sea  as  it  is  an  object  so  obvious  and  well  known  that  any 
definition  seems  superfluous;  a  few,  however,  are  collected  in  the 
note.- 


^A  small  maritime  state  may  be 
restricted  by  the  provisions  of  a  treaty 
to  a  mercantile  flag,  as,  for  instance, 
Montenegro,  by  Art.  29  of  the  Treaty  of 
Berlin  of  1878.  There  is  some  doubt  as 
to  whether  these  restrictions  still  exist; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
327,  n*.  Switzerland  is  the  principal 
non-maritime  state,  and  the  question 
has  been  discussed  in  that  country  as  to 
the  advisability  of  adopting  a  maritime 
flag,  which,  however,  has  entirely  been 
a  mimicipal  discussion  and  has  raised 
no  controversy  in  international  life;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  326. 
327;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  327-329.  The  two  other  non- 
maritime  states  are  Paraguay  and 
Bolivia  in  South  America. 

•Field  defines  in  article  53:  "The 
High  Seas  are  the  ocean,  and  all  con- 


necting arms  and  bays  or  other  exten- 
sions thereof  not  within  the  territorial 
limits  of  any  nation  whatever;"  1  Op- 
penhei-n.  Int.  L.,  2  ed.  (1912)  321,  n.  1. 
See  Resolutions  of  the  Institute  of 
International  Law,  at  meeting  of  1 894, 
Carnegie  Ed.,  1 13.  "Open  sea  or  high 
sea  is  the  coherent  body  of  salt  water 
all  over  the  greater  part  of  the  globe, 
with  the  exception  of  the  maritime  belt 
and  the  territorial  straits,  gulfs  and 
bays,  which  are  parts  of  the  sea,  but  not 
parts  of  the  open  sea.  Wherever  there 
is  a  salt-water  sea  on  the  globe,  it  is 
part  of  the  open  sea,  provided  it  is  not 
isolated  from,  but  coherent  with,  the 
general  body  of  salt  water  extending 
over  the  globe,  and  provided  that  the 
salt  water  approach  to  it  is  navigable 
and  open  to  vessels  of  all  nations.  The 
enclosure  of  a  sea  by  the  land  of  one 
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Use  of  the  Open  Sea. 


i§278,  279 


§278.  The  high  sea  may  he  used  only  for  navigation  and  fishing, 
and  vessels  alone  are  the  subjects  of  jiuisdiction  therein  because 
nothing  else  can  exist  there  except  momentarily.  It  is  not  physically 
capable  of  being  possessed  in  the  same  way  as  land  is,  and  much  of  the 
learning  on  the  nature  of  state  jurisdiction  over  the  open  sea  is 
based  on  these  peculiar  circumstances,'  but  it  is  doubtful,  as  will  be 
noted  in  the  next  section,  how  far  such  considerations  are  really 
in  point.  The  bed  of  the  open  sea  may  be  used  for  submarine 
cables,  as  to  which  no  question  has  arisen  except  as  to  the  use  of  such 
cables  in  time  of  war.  The  space  over  the  open  sea  may  be  used 
for  flying,  but  as  that  art  is  yet  in  its  infancy,  no  questions  have  arisen. 
The  use  of  the  sea,  the  subsoil  and  the  air  space,  is  limited  only  by 
the  inventive  genius  of  man. 

Jurisdiction  of  a  State  in  the  Open  Sea. 

§279.  The  jurisdiction  of  a  state  over  the  qpen  sea  is  the  exercise 
of  its  power  thereon  in  protection  of  any  interest  it  may  have  therein. 


and  the  same  State  does  not  matter, 
provided  such  a  navigable  connection 
of  salt  water  as  is  open  to  vessels  of  all 
nations  exists  between  such  sea  and  the 
general  body  of  salt  water,  even  if  that 
navigable  cbnnection  itself  be  part  of 
the  territory  of  one  or  more  littoral 
states.  Whereas,  therefore,  the  Dead 
Sea  is  Turkish  and  the  Aral  Sea  is 
Russian  territory,  the  Sea  of  Marmora 
is  part  of  the  Open  Sea,  although  it  is 
surrounded  by  Turkish  land  and  al- 
though the  Bosphorus  and  the  Dar- 
danelles are  Turkish  territorial  straits, 
because  these  are  now  open  to  merchant- 
men of  all  nations.  For  the  same  reason 
the  Black  Sea  is  now  part  of  the  open 
sea.  On  the  other  hand,  the  Sea  of 
Azoff  is  not  part  of  the  open  sea,  but 
Russian  territory,  although  there  exists 
a  navigable  connection  between  it  and 
the  Black  Sea.  The  reason  is  that  this 
connection,  the  Strait  of  Kertch,  is  not 
according  to  the  Law  of  Nations  open 
to  vessels  of  all  nations,  since  the  Sea 
of  Azoff  is  less  a  sea  than  a  mere  gulf 


of  the  Black  Sea;"  I  Oppenheim,  Int. 
L,,  2  ed.  (1912)  321.  "The  open  sea 
includes  the  Atlantic,  Pacific,  Indian, 
Arctic  and  Antarctic  Oceans,  the  North 
Sea,  the  English  Channel  and  the  Irish 
Sea;  the  Baltic  Sea,  the  Gulf  of  Both- 
nia, the  Gulf  of  Finland,  the  Kara  Sea, 
and  the  White  Sea;  the  Mediterranean 
and  the  Ligurian,  Tyrrhenian,  Adriatic, 
Ionian,  Marmora  and  Black  Seas;  the 
Gulf  of  Guinea;  the  Mozambique 
Channel;  the  Arabian  Sea  and  the  Red 
Sea;  the  Bay  of  Bengal;  the  China 
Sea;  the  Gulf  of  Siam,  and  the  Gulf  of 
Tonking;  the  Eastern  Sea,  the  Yellow 
Sea,  the  Sea  of  Japan,  and  the  Sea  of 
Okhotsk;  the  Behring  Sea;  the  Gulf  of 
Mexico  and  the  Caribbean  Sea ;  Baffin's 
Bay;"  1  Oppenheim,  Int.  L,,  2  ed. 
(1912)  322. 

"Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  II.  II.  III.;  Hall,  Int. 
Law,  6  ed.  (1909)  149;  1  Westlake,  Int. 
L.,  2  ed.  (1910)  164;  Vattel,  (1758) 
Chitty's  Trans.  Book  I.  §279. 
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§280  Jurisdiction  in  Open  Sea 

A  state  has  a  certain  specific  interest  in  its  vessels  on  the  sea,  and 
in  the  natural  products,  as  fish,  as  well  as  a  general  and  more  indefinite 
interest  in  the  sea  as  a  whole.  At  the  present  time  the  jurisdiction 
of  each  state  is  confined  to  its  particular  specific  interest  in  a  vessel 
on  the  sea  or  a  submarine  cable  in  the  bed  of  the  sea,  and  no  state 
has  any  jurisdiction  co-extensive  with  its  general  interest  in  the 
whole  sea.  The  nature  of  this  jurisdiction  has  been  the  subject  of 
much  discussion  among  the  writers,  and  they  appear  generally  to 
have  missed  the  real  point  involved.*  When  tribal  jurisdiction  pre- 
vailed and  all  states  were  roving,  the  sea  was  not  subject  to  the  juris- 
diction of  any  tribe  any  more  than  the  land  was.  When  the  various 
organizations  of  men  subsequentl}'  settled  down  on  definite  portions 
of  the  earth,  they  did  not  occupy  the  sea  because  that  was  impossible. 
Primitive  man  would  have  regarded  the  present  territorial  extent 
of  a  state  as  inconceivable.  The  development  of  the  art  of  horseback 
riding  was  probably  the  beginning  of  territorial  dominion,  just  as 
the  improvement  in  art  of  navigation  was  the  beginning  of  extensive 
use  of  the  sea.  It  is  not  at  all  impossible  to  imagine  a  state 
exercising  exclusive  jurisdiction  over  the  whole  sea;  it  is  simply  a 
question  of  sea  power.  The  development  of  this  question  is  econo- 
mic rather  than  proceeding  upon  any  legal  grounds.  In  the  four- 
teenth and  fifteenth  centuries,  Spain  exercised  complete  dominion 
over  all  Eastern  seas  and  for  a  long  time  controlled  the  route 
aroimd  the  Cape  of  Good  Hoi^e.  The  chief  discussion  over  the 
freedom  of  the  seas  occurred  in  the  sixteenth  century  when  the 
Dutch  and  English  broke  the  Spanish  monopoly.  They  broke  it, 
however,  by  force  and  not  by  any  legal. argument.  After  the  fall  of 
the  Roman  Empire,  there  was  anarchy  on  the  high  seas  as  well  as 
on  land,  and  the  jurisdiction  of  the  several  independent  states  seems 
to  have  grown  up  by  gradually  acquiring  control  of  the  private 
fleets  of  merchant  ships  which  navigated  the  sea.* 

Claims  to  Jurisdiction  Over  the  Open  Sea. 

§280.     Many  claims  were  made  to  a  control  over  portions  of  the 
high  sea,  but  no  power  seems  to  have  set  up  a  claim  to  the  whole  sea.' 

^Grotius,    Belli,    ac.    Pads    (1625),  (1897)    72;     Zouche,    L.    of    Nations 

Whewell'sTrans.  II.  II.  III.;  1  Oppen-  (1650).  Carnegie  ed.,  Part  II.  III.  2. 

heim.  Int.  L.,  2  ed.  (1912)  329  et  seq.;  »  Twiss,  War,  2  ed.,  (1875)  142. 

Twiss,  L.  of  Nations,  Peace,  2  ed.  (1884)  •  1  Phillimore,  Int.  L.,  3  ed.  (1879- 

284;    Vattel,    (1758)   Chitty's   Trans.  1888)   257.     The  Portuguese  claimed 

Book  I.  §280;  Woolsey,  Int.  L.,  6  ed.  control  over  all  ships  sailing  in  the  seas 
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§280 


These  pretensions  gradually  disappeared  with  the  growth  of  com- 
merce. Many  ingenious  reasons  were  advanced  for  and  against 
the  various  claims  which  were  made,  and  there  is  a  great  deal  of 
obsolete   learning   on    the   subject.^      These   arguments   may   be 


of  Guiana  and  the  two  Indies.  The 
Spaniards  claimed  a  similar  right  over 
the  Pacific  Ocean.  The  Dutch  sought 
to  prevent  the  Spaniards  going  to  the 
Philippines  from  passing  around  the 
Cape  of  Good  Hope.  1821 — Russia 
claimed  all  the  Pacific  Ocean  North  of 
51  degrees  of  latitude  on  American 
shore.  The  claims  were  resisted  by 
the  United  States  of  America  and  Great 
Britain  and  given  up  in  conventions  of 
1824-1825;  and  the  United  States, 
after  the  purchase  of  Alaska,  claimed 
jurisdiction  over  the  Behring  Sea, 
which  claim  was  dropped  at  an  early 
stage  of  the  Behring  Sea  arbitration 
proceedings,  and  claim  of  control  for 
different  purpose  substituted.  See 
Hall,  Int.  Law,  6  ed.  (1909)  140,  148; 
Lawrence,  Int.  Law,  5  ed.  (1913)  187 
et  seq.;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  320;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  249  et  seq.;  Walker, 
Science,  Int.  L.,  (1898)  167-173;  1 
Westlake,  Int.  L.,  2  ed.  (1910)  166. 
Great  Britain  claimed  the  Channel,  the 
North  Sea,  the  seas  outside  Ireland,  the 
Bay  of  Biscay,  and  ocean  to  the  north 
of  Scotland.  The  Dutch  sometimes 
admitted  the  English  rights,  but  France 
never  formally  admitted  the  English 
pretensions;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  134n»;  1  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  264.  For  extract 
from  instructions  of  Queen  Elizabeth 
to  her  ambassador  to  Denmark  for 
illustration  of  the  English  view,  see  1 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
265  et  seq.  Baltic  was  shared  between 
Denmark  and  Sweden.  Denmark 
claimed  the  whole  space  between  Ice- 
land and  Norway.  For  discussion  of 
the  Danish  pretensions,   see  I  Philli- 


more, Int.  L.,  3  ed.  (1879-1888)  267 
et  seq.  1485 — Treaty  between  Den- 
mark and  England  to  the  effect 
that  English  vessels  should  fish  in 
and  sail  over  the  seas  between  Nor- 
way and  Iceland  upon  taking  out  a 
license  which  required  to  be  renewed 
every  three  years.  In  the  16th  century, 
Great  Britain  had  so  long  enjoyed  these 
fisheries  without  opposition,  owing  to 
internal  wars  in  Scandanavia,  that  the 
former  set  up  a  title  to  their  use  by 
prescription,  which  was  opposed  by  the 
Danes;  Hall,  Int.  Law,  6  ed.  (1909) 
141,  n.*  Venice  claimed  the  Adriatic; 
1  Halleck,  Int.  L.,  4  ed.  (1908)  135n. 
In  1 269,  Venice  began  levying  tolls  from 
vessels  navigating  the  Northern  Adri- 
atic; Hall,  Int.  Law,  6  ed.  (1909)  141. 
Turkey  claimed  the  Black  Sea;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  180,  181. 
Genoa  claimed  the  Ligurian  Sea. 
Russia  in  182 1  claimed  100  miles  off  the 
coast  of  its  Asiatic  shore;  Hall,  Int. 
Law,  6  ed.  (1909)  148.  1790— British 
claim  over  Nootka  Sound  against 
Spain;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  251.  1731,  March  16— 
Treaty  of  Vienna.  House  of  Austria 
renounced,  in  favor  of  England,  the 
right  to  send  vessels  from  the  Nether- 
lands to  the  East  Indies;  1  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  149;  Vattel, 
(1758)  Chitty's  Trans.  Book  I.  §284. 
See  Hershey,  Int.  L.,  (1912)  215;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  134n«; 
Lawrence,  Int.  Law,  5  ed.  (1913)  192 
et  seq.;  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  IV.  IV.  5-14. 
'Hall,  Int.  Law,  6  ed.  (1909)  140- 
148;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
15  et  seq.;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  247  et  seq.,  258  et  seq.; 
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Freedom  of  the  Sea 


regarded  as  expressions  of  the  operation  of  natural  and  economic 
facts.  Perhaps  the  greatest  single  factor  in  modem  civilization  is 
the  development  of  means  of  transportation.  That  factor  has  had 
its  influence  here,  and  the  immense  •  increase  in  commerce  which 
resulted  imperatively  demanded  the  freedom  of  the  seas.'  We  have 
occasion  elsewhere  to  note  the  manner  in  which  commerce  has 
affected  international  relations.* 

The  Freedom  of  the  Sea. 

§281.  When  we  speak  of  the  freedom  of  the  sea,  it  must  be 
understood  that  the  sea  is  free  only  to  an  independent  state  or  to 
such  of  its  members  as  have  complied  with  its  maritime  regulations 
with  respect  to  registry  and  privilege  of  flying  the  merchant  flag. 
The  sea  is  not  free  to  an  individual  to  sail  thereon  at  his  own  free 
will  in  such  boat  and  under  such  auspices  as  he  may  see  fit.'®  An 
individual  so  proceeding  is  a  trespasser  upon  the  open  sea  and  liable 
to  be  considered  as  a  pirate."  The  sea,  therefore,  is  closed  to  persons 
who  have  not  complied  with  the  maritime  regulations  of  some  inde- 
pendent state  entitling  them  to  fly  the  flag  of  that  state.  Since 
this  is  the  imiversal  practice,  the  public  ships  of  every  independent 
state  have  exercised  the  power  of  verifying  the  title  of  any  private 
ship  foimd  in  the  open  sea  to  sail  under  the  colors  whi^h  it  displays 
because  if  it  is  not  entitled  to  use  those  colors  or  any  colors,  it  may 
be  arrested  and  taken  into  port  for  condemnation."  The  sea  is  free 
to  the  independent  states  of  the  world  to  the  extent  that  they  do  not 
interfere  with  each  other  in  navigation  or  fishing  therein.  The 
cases  of  interference  will  only  be  between  ships,  which  is  discussed 
in  a  subsequent  section." 


Twiss,  L.  of  Nations,  Peace,  2  ed.  (1884) 
295;  Wheaton,  Elements,  Dana's  ed. 
( 1 866)  267  et  seq.  It  has  been  supposed 
by  some  authors,  e.  g.,  R.  Mason 
Lisle,  51  Legal  Intelligencer,  802,  that 
the  various  claims  to  portions  of  the 
open  sea  were  founded  in  part  upon 
service  rendered  to  commerce  in  pro- 
tection given  against  pirates,  as  a 
consequence  of  which  a  certain  power 
of  control  was  recognized  by  all  mari- 
time states  and  from  which  arose  the 
custom  of  levying  tolls  and  dues  to 
recompense  the  protecting  state  for 


the  cost  and  trouble  to  which  it  was 
put. 

•  See  next  section. 

•  See  §§457,  552,  604,  665,  732,  802, 
877,  post. 

»»Hershey,  Int.  L.,  (1912)  215;  I 
Oppenheim,  Int.  L.,  2  ed.  (1912)  323- 
328;  1  Phillimore.  Int.  L..  3  ed.  (1879- 
1888)  291. 

"  See  §286  et  seq.,  post,  as  to  piracy. 

«  See  §297,  post. 

"  See  §292,  post.  "  Freedom  of  the 
Land  and  Freedom  of  the  Seas," 
Theodore  S.  Woolsey,   28  Yale  Law 
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§§282,  283 


Preliminary:   Kinds  op  Vessels. 


§282.  The  sea  is  principally  used  for  navigation,  and  vessels  are 
of  two  kinds,  public  and  private,  and  the  distinction  between  them 
is  of  great  importance  and  will  be  frequently  referred  to.  We  shall 
discuss  the  identification  of  a  ship,  that  is,  the  means  of  determining 
to  what  state  it  belongs  and  whether  it  is  a  public  or  private  ship^^* 
and  then  refer  to  the  principles  apjjlicable  to  these  two  kinds  of 
vessels. 

Identification  of  a  Ship. 

§283.  Since  the  sea  is  free  only  to  independent  states  or  their 
members,  it  follows  that  every  ship  on  the  sea  must  in  fact  be  a  mem- 
ber of  some  state,  that  is,  it  must  be  entitled  to  fl}'  the  flag  of  that 
state.  Before  the  rise  of  the  modem  states  of  Europe,  merchantmen 
on  the  high  sea  were  thrown  on  their  own  resources  just  as  they 
were  on  land,"  and  flags  were  carried  denoting  the  ownership  of  the 
vessel.  The  date  of  the  beginning  of  the  carr>4ng  of  a  flag  of  a 
state  is  not  clear,  but  has  been  placed  at  about  the  thirteenth 
century,*'  and  was  probably  coincident  with  the  rise  of  state  govern- 
ments able  ten  protect  their  members  on  the  sea,  which  protection 
was  indicated  by  the  flag  of  the  state.  The  practice  of  vessels  of 
war  carrying  a  national  ensign  was  probably  introduced  at  the  time 
of  the  crusades." 


Jour.  151.  "The  Freedom  of  the 
Seas,"  Grotius  (1608),  Carnegie  Trans. 
(1916).  "The  Freedom  of  the  Seas," 
R.  Mason  Lisle,  51  L.  I.  Phila.,  802  et 
seq.  "The  Freedom  of  the  Seas," 
(1919)  Louise  Fargo  Brown.  "The 
German  Conception  of  the  Freedom  of 
the  Sea,"  Amos  S.  Hershey;  13  Amer. 
J.  Int.  Law,  207.  "De  Intemational- 
isierung  der  Meerengen  und  KanAle," 
(1918)  Rudolph  Laun.  See  1 3  Amer.  J . 
Int.  Law,  373.  "What  is  Meant  by  the 
Freedom  of  the  Seas,"  Arthur  Garfield 
Hays;    12  Amer.  J.  Int.  Law,  283. 

"  The  distinction  between  them  is 
very  ancient;  Twiss,  War,  2  ed.  (1875) 
142;  Wheaton,  Elements,  Dana's  ed. 
(1866)  160. 

»•  Twiss,  War,  2  ed.,  (1875)  142,  143. 


"  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  321-327.  See  Resolutions  of  the 
Institute  of  International  Law,  at 
meeting  of  1896,  Carnegie  Ed.,  135. 

"  Some  states  are  by  treaty  given  a 
mercantile  marine  flag,  but  no  flag  of 
war,  being  precluded  by  the  treaty  from 
fitting  out  any  vessels  of  war,  e.  g., 
Montenegro,  by  Treaty  of  Berlin,  of 
1878.  As  to  flag  of  the  Ionian  Islands, 
free  cities  of  Gennany,  Samos,  and 
Egypt,  flag  of  Jerusalem  or  flag  of  the 
Holy  Land,  see  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  323-327.  The 
union  flag  for  British  ships  was  firs^ 
adopted  in  1603  on  union  of  Scottish 
and  English  crowns;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  323-327. 
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A  public  vessel  is  one  in  the  service  of  a  state  commanded  by  an 
officer  commissioned  by  the  state  tmder  such  rules  and  regulations 
as  the  mtinicipal  law  may'provide.  The  use  of  the  ship  is  immaterial. 
It  may  be  a  merchantman,  fishing  boat  or  yacht,  and  the  officer  in 
command  need  not  be  an  officer  of  the  regular  naval  forces.^^  It  is 
sufficient  to  identify  it  as  a  public  ship  if  it  is  commissioned  by  the 
state  as  such  a  ship  and  recognized  by  it  accordingly.  In  most 
maritime  states,  a  special  flag  is  used  for  ships  in  the  public  service 
so  that  they  are  always  easily  recognized.^  A  private  vessel  is  a 
ship  owned  by  private  individuals  and  not  commissioned  by  the 
state,  and  engaged  in  such  private  venttu^  as  the  owner  may  desire.* 
All  such  ships  are,  as  before  mentioned,  registered  by  provisions  of 
the  municipal  law  of  each  state  and  carr>'  the  papers  which  such  law 
requires  them  to  have  on  board,'  as  to  which  there  is  a  substantial 
but  not  exact  tmiformity. 

A  ship,  therefore,  on  the  high  sea  without  such  registry  and  papers 
is  a  ship  of  no  state,  is  not  tinder  the  protection  of  the  political  power 
of  any  state,  no  state  has  any  interest  in  it,  and  it  has  therefore  no 


*•  Wilson.  Int.  L..  (1910)  117,  draws 
the  distinction  of  semi-public  vessels, 
which  he  says  are  those  engaged  in 
service  which  is  of  value  to  all  states, 
as  postal  vessels  and  exploring  expedi- 
tions. The  distinction  is  doubtful,  and 
of  no  value.  Explorations  may  be 
public  or  private. 

*  The  attestation  by  the  government 
is  conclusive  of  the  character  of  the 
public  ship,  and  the  word  of  the 
commander  is  usually  r^arded  as 
sufficient;  Hall,  Int.  Law,  6ed.  (1909) 
160,  161,  n^» 

'"Private  vessels  belonging  to  a 
state  are  those  which,  belonging  to 
private  owners  satisfy  such  conditions 
of  nationality  as  may  be  imposed  by 
the  state  laws  with  reference  to  owner- 
ship, to  place  of  construction,  the 
nationality  of  the  captain  or  the  com- 
position of  the  crew;"  Hall,  Int.  Law, 
6  ed.  (1909)  163.  Oppenheim,  Int.  L., 
2  ed.  (1912)  Vol.  1,  331,  says  that  "all 
states  with  a  maritime  flag  are  by  the 
law  of  nations  obliged  to  make  private 


vessels  sailing  under  their  flags  carry  so- 
called  'ship's papers.'  "  This  is  a  mis- 
leading statement.  It  is  not  because  of 
any  provision  of  the  supposed  law  of 
nations,  but  owing  to  the  operation  of 
the  international  factors  of  conduct, 
which  effectually  prevent  any  ship 
sailing  the  high  sea  unless  it  flies  the 
flag  of  some  state.  It  is  not,  therefore, 
that  the  state  is  compelled  to  make  the 
private  vessels  have  the  papers  and 
carry  the  flag,  but  that  the  private 
vessel  is  compelled  to  comply  with  the 
municipal  law  of  a  state  in  order  to 
escape  destruction  on  the  high  sea. 

'  The  papers  expected  to  be  on  board 
as  evidence  of  the  character  of  the 
vessel  are:  (1)  The  register;  (2)  the 
crew  and  passenger  list;  (3)  the  log 
book;  (4)  a  bill  of  health;  (5)  the 
manifest  of  cargo;  (6)  a  charter  party, 
if  the  vessel  is  chartered;  (7)  invoices 
and  bills  of  lading;  Wilson  &  Tucker, 
Int.  L.,  (1901)  312;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)331;  Twiss,  War,  2  ed., 
(1875)  172  et  seq. 
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power  to  navigate  the  high  sea  as  against  the  objection  of  any  inde- 
pendent state,  that  is  to  say,  if  any  independent  state  seizes  such  a 
ship,  destroys  it  or  otherwise  interferes  with  its  navigation  on  the 
high  sea,  it  can  have  no  remedy  by  appealing  to  the  protection  of 
any  state.  Private  vessels,  therefore,  are  identified  by  the  papers 
on  board,  and  public  ships  by  the  flag  and  commission  of  the  com- 
mander.* 


Jurisdiction  of  a  State  Over  its  Vessels. 


Nature  op  the  Jurisdiction. 


§284.  The  nature  of  the  jurisdiction  of  a  state  over  its  vessels 
on  the  open  sea  has  been  much  discussed  and  a  ntmiber  of  theories 
have  been  advanced.*  It  has  been  supposed,  for  instance,  that  the 
vessel  is  a  floating  part  of  the  state,  a  prolongation  thereof,  and 
therefore  carries  with  it  the  jurisdiction  exercised  by  the  state  within 
its  own  borders.*  This  is  simply  the  extra-territorial  theory  in  another 
form.^  There  is  more  room  for  this  notion  in  the  case  of  the  open 
sea  because  the  ship  does  not  while  navigating  thereon  meet  with 
the  territory  of  any  state,  and  therefore  there  is  no  obstacle  in  fact 
to  the  exercise  of  the  imagination  in  supposing  that  the  ship  is  part 
of  the  territory  of  the  state.  It  has  also  been  argued  that  the  state 
exercises  a  personal  jurisdiction  over  the  ship.  The  state  exercises 
a  jurisdiction  on  the  ship,  but  not  over  the  ship  itself,  which  is  an 
inanimate  object  and  therefore  not  subject  to  the  direct  operation 
of  the  political  power  of  any  state. 

The  real  explanation  is  believed  to  be  this:  the  ship  leaves  the 
jurisdiction  of  its  own  state  and  enters  upon  the  high  sea  subject 


*  See  as  to  so  called  nationality  of  a 
ship;  2  Moore,  Dig.  of  Int.  L.,  (1906) 
1002-1043;  1  Westlake,  Int.  L.,  2  ed. 
(1910)  168  et  seq.;  Wilson  &  Tucker. 
Int.  L.,  (1901)  117. 

»  Hall.  Int.  Law,  6  ed.  (1909)  244  et 
seq.;   Hershey,  Int.  L.,  (1912)  220. 

•Woolsey,  Int.  L..  6  ed.  (1897)  72. 
partly  accepts. 

^Hall,  Int.  Law,  6  ed.  (1909)  245- 
249,  rejects  notion  of;  Walker,  Science, 


Int.  L.,  (1898)  403,  accord.  For  dis- 
cussion of  the  territorial  principle  as 
applied  to  merchant  ships  to  sustain 
their  exemption  from  seizure  by  a 
belligerent  in  time  of  war,  see  Twiss, 
War.  2  ed..  (1875)  166.  See  §221,  ante, 
on  extra-territoriality.  For  a  good 
statement  of  the  objection  to  the  fiction 
as  respects  war  vessels,  see  1  Halleck. 
Int.  L.,  4  ed.  (1908)  232,  233. 
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to  the  authority  of  the  captain,  who  must  exercise  his  power  in 
subordination  to  the  jtirisdiction  of  the  state  of  which  he  is  a  member 
while  within  the  maritime  belt,  and  must  in  like  manner  exercise 
that  jurisdiction  on  the  high  sea.  If  on  the  high  sea  he  does  not.  he 
is  liable  to  the  penalties  of  piracy.  Therefore,  the  jurisdiction  of 
the  state,  which  is  always  personal,  is  exercised  directly  on  the  ship 
by  the  captain  in  its  name,  who  is  responsible  for  the  time  being. 
There  is  in  fact,  therefore,  an  exercise  of  that  state  jtirisdiction  at 
all  times  while  the  ship  is  on  the  high  sea  and  wherever  it  is.  The 
practice  and  theory  of  seizing  pirates  is  not  only  directed  to  making 
the  sea  safe  for  commerce,  but  is  also  an  aid  furnished  by  each  state 
to  the  jurisdiction  exercised  by  every  other  state  over  its  ships  on 
the  high  sea.  It  is  a  mistaken  idea  to  assume  that  the  state  can  only 
exercise  jiuisdiction  on  the  ship  when  it  returns  to  a  home  port. 
That  jurisdiction  is  exercised  so  long  as  the  captain  retains  his 
authority  and  exercises  it  in  subordination  to  the  jtirisdiction  of  his 
own  state.®  So  where  the  crew  leave  the  ship  in  mid-ocean,  it 
becomes  an  abandoned  hulk,  and  the  jtirisdiction  of  the  state  ceases 
to  exist.  • 

Suppose  a  murder  is  committed  on  a  private  ship  at  sea  and  the 
vessel  never  rettims  to  its  home  port  but  remains  permanently  in  a 
foreign  jurisdiction  when  off  the  high  seas  or  in  territory  of  no  state. 
The  state  from  which  the  ship  originally  came  cannot  ptmish  the 
murderer  because  he  never  comes  within  its  political  power,  asstiming 
that  the  murderer  stays  with  the  ship.  No  other  state  can  punish  the 
murderer  because  the  murder  was  not  committed  within  its  jurisdic- 
tion nor  on  the  high  seas  on  any  ship  over  which  it  had  jurisdiction 
before  the  ship  started  out.  To  punish  the  mtirderer  in  such 
case  therefore  would  be  an  invasion  of  the  jtirisdiction  of  the  other 
state.*® 


•As  to  jurisdiction  over  vessel,  see 
Hershey,  Int.  L.,  (1912)  221;  1  Moore, 
Dig.  of  Int.  L.,  (1906)  930-939;  2 
Moore,  Dig.  of  Int.  L.,  (1906)  272  et 
sftq.;  Twiss,  War,  2  ed.,  (1875)  166  et 
seq.;  Vattel,  (1758)  Chitty's  Trans. 
Book  I.  §216;  Wheaton,  Elements, 
Dana's  ed.  (1866)  169  et  seq.;  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  167. 

•  Woolsey.  Int.  L.,  6  ed.  (1897)  72. 

"  There  is,  however,  no  foundation 
for    the    notion    advanced    by    some 


authors  e.  g.,  R.  Mason  Lisle,  51  Leg. 
Int.,  802,  that  the  jurisdiction  of  the 
state  extends  to  the  water  beneath  the 
ship  on  the  open  sea.  The  jurisdiction 
is,  as  we  have  pointed  out,  personal, 
extending  only  to  the  persons  on  the 
vessel.  How  it  is  possible  for  a  state  to 
in  any  way  determine  the  movement  of 
the  waters  under  the  ship  is  difficult  to 
see.  The  notion  is  believed  to  be 
entirely  without  weight. 
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Distinction  Between  Public  and  Private  Vessels. 

§285.  A  distinction  has  been  drawn  between  the  jurisdiction  over 
private  and  public  vessels^^  although  some  authors  failed  to  observe 
it.  The  only  distinction  is  that  the  public  ship,  when  an  armed 
ship  of  war,  is  under  the  discipline  of  the  armed  forces  of  the  state, 
and  therefore  the  jurisdiction  of  the  state  therein  is  more  direct  and 
forcible  than  the  case  of  a  private  ship.  The  principal  distinction 
between  the  two  kinds  of  vessels  lies  in  the  fact  that  the  public 
vessel  represents  the  dignity,  honor  and  independence  of  the  state, 
and  is  an  agent  of  the  state  for  the  performance  of  state  acts  on 
the  high  sea,  and  therefore  it  may  perpetrate  acts  of  international 
violence"  in  time  of  war,  and  may  in  time  of  peace  police  the  high 
seas,  whereas  a  private  ship  has  no  authority  to  perform  any  state 
act  and  cannot,  except  in  certain  cases,  participate  in  international 
violence." 

A  private  vessel  is  subject  to  more  acts  of  interference  on  the  high 
sea  under  the  factors  of  international  conduct  than  a  public  vessel  is. 
There  is,  it  is  apprehended  an  error  in  saying  that  the  jurisdiction 
over  the  private  vessel  is  less  absolute  and  complete."  The  juris- 
diction is  the  same  in  each  case,  in  the  public  ship  aided  by  naval 
discipline,  in  private  subject  to  the  liability  of  being  interfered  with 
on  the  high  sea  tmder  certain  circumstances." 

Maritime  ceremonies  in  the  open  sea  depend  entirely  on  comity 
and  are  considered  as  taking  place  between  equals,  entirely  apart 
from  any  question  of  jurisdiction.  The  several  independent  states 
of  the  world  have,  as  a  part  of  their  naval  regulations,  elaborate 
provisions  as  to  .the  salutes  and  honors  to  be  paid  on  the  high 
seas.** 


^^Wheaton,  Elements,  Dana's  ed. 
(1866)  160et8eq. 

''See  §603,  post,  on  international 
violence. 

**  See  §750,  post,  on  armed  merchant- 
men. See  §748,  post,  on  privateers. 
See  §750it  post,  on  private  ship  resisting 
hostilities.  See  §962,  post,  on  neutral 
ships. 

»*  E.  g.,  Hershey,  Int.  L,  (1912)  221. 

'*  The  cases  of  interference  are  as 
follows: 


Policing  high  seas §297 

Self  preservation §298 

Black  slave  trade §299 

'•  See  1  HaUeck,  Int.  L.,  4  ed.  (1908) 
135-152;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  53-57;  Twiss,  L.  of 
Nation.s,  Peace,  2  ed.  (1884)  316-319; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
237,  238;  Woolsey,  Int.  L.,  6ed.  (1897) 
121  et  seq.;  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed..  Part  II.  VIII.  14. 


THE   OPEN   SEA  AND  THE   MARITIME   BELT 


355 


§§286,  287 


Piracy 

Piracy. 


Preliminary. 


§286.  The  case  of  piracy  is  nearly  obsolete  as  a  practical  matter 
and  rarely  engages  the  attention  of  the  international  world  at  the 
present  time.  It  is  necessary,  however,  to  devote  some  space  to  it 
as  there  are  several  current  ambiguities  and  misconceptions  against 
which  the  learned  reader  should  be  put  on  his  guard.  In  its  proper 
setting  it  forms  an  interesting  incident  in  the  history  of  international 
life  and  a  dear  illustration  of  the  proper  conception  of  the  phrase 
''fi-eedom  of  the  sea."  We  shall  first  define  piracy,  point  out  the 
distinction  between  piracy  by  international  law  and  piracy  by 
mtmicipal  law,  refer  to  the  status  of  vessels  of  belligerent  communities 
and  privateers  as  pirates,  and  finally  say  a  few  words  about  the  remedy 
against  pirates. 

Piracy:    Definition  of. 

§287.  Pirates  are  individuals  who  throw  off  all  restraint  of  the 
state  to  which  they  belong,  and  set  out  as  an  organized  body  on  the 
high  seas  to  maintain  themselves  by  their  own  inherent  force.  They 
therefore  constitute  a  state  without  territory.  They  are  in  this 
category  because  they  operate  on  the  high  sea,  where  there  is  no 
jurisdiction  of  any  state,  and  therefore  differ  from -a  similar  body 
on  land,  who,  although  they  may  wish  to  throw  off  the  restraint  of  the 
state  within  which  they  are,  cannot  do  so  until  they  destroy  the  gov- 
ernment of  that  state.  The  pirates,  however,  venture  upon  a  portion 
of  the  earth's  surface  which  is  not  subject  to  any  jtirisdiction,  and 
where  any  body  of  men  may  set  up  their  own  government  without 
displacing  any  existing  government,  and  maintain  it  as  long  as  they 
are  able  to  do  so.  A  nimiber  of  definitions  of  piracy  are  collected 
in  the  note,"  most  of  which  incorporate  the  idea  of  acts  of  violence 


17  "Piracy  consists  of  an  act  or  acts 
of  violation  adequate  in  degree  and 
committed  with  piratical  intent  on  the 
open  sea  by  a  private  vessel  without 
authority  from  any  State  or  belligerent 
community;"  Hershey,  Int.  L.,  (1912) 
223.  "Pirates,  according  to  Bynker- 
shoek,  are  persons  who  depredate  by 
sea  or  land  without  authority  from  a 


.!» 


sovereign ; ' '  Hall,  Int.  Law,  6  ed.  ( 1 909) 
252.  See  256n.  "Piracy  is  a  robbery 
committed  upon  the  sea  and  a  pirate  is 
a  sea  thief;"  1  Halleck,  Int.  L.,  4  ed. 
(1908)  478.  "Piracy  may  be  said  to 
consist  in  acts  of  violence  done  upon 
the  ocean  or  unappropriated  lands,  or 
within  the  territory  of  the  state  through 
descent  from  the  sea  by  a  body  of  men 
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or  crime,  which  while  they  are  usually  characteristic  of  piracy,  are 
not  essential  ingredients.  A  body  of  pleasure  seekers,  without  the 
slightest  idea  of  harming  anybody,  who  should  set  sail,  haul  down 
the  flag  of  the  state  of  which  they  were  formeriy  members,  and  hoist 
a  flag  of  their  own,  could  be  seized  and  taken  into  a  port  by  the 
first  warship  of  any  independent  state  they  might  fall  in  with,  and 
the  vessel  condemned  without  hope  of  any  restitution.  They  would 
be  pirates.  While  the  punishment  meted  out  to  such  a  body  would 
probably  fall  short  of  the  severity  inflicted  on  a  band  of  ruffians,  the 
difference  would  not  lie  in  the  international  aspect  of  the  offense 
but  in  the  degree  of  the  moral  turpitude. 

Since,  however,  the  object  of  pirates  is  contrary  to  the  interests 
of  all  other  states,  it  is  universally  agreed  that  they  may  be  seized 
by  the  ships  of  any  state,  and  as  they  are  not  members  of  any  state 
themselves  no  other  state  can  complain  of  their  seizure.  The  sup- 
pression of  piracy  is  simply  a  high-handed  and  forcible  extinction  of  a 
state,  distinguished  in  no  other  way  from  the  forcible  extinction 
of  any  other  state  except  that  the  dangerous  character  of  the  state 
suppressed  justifies  the  means  and  accordingly  obtains  the  consent 


acting  independently  of  any  politically 
organized  society;"  Hall,  Int.  Law,  6 
ed.  (1909)  257.  "Any  armed  violence 
at  sea  which  is  not  a  lawful  act  of  war;*' 
Lawrence,  Int.  Law,  5  ed.  (1913)  232, 
quoting  Kenny,  Criminal  Law,  316. 
"The  characteristic  elements  of  the 
crime  of  piracy  are — (1)  a  violation, 
actual  or  attempted,  of  the  general 
rights  by  sea  of  all  States,  whether  in 
respect  of  persons  or  things;  and  (2)  an 
absence  of  allegiance  to  any  one  State, 
or  an  intention,  actual  or  presumed,  to 
establish  an  organization  subsisting  by 
general  rapine;"  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  121.  "Piracy,  in  its 
original  and  strict  meaning,  is  every 
unauthorized  act  of  violence  committed 
by  a  private  vessel  on  the  Open  Sea 
against  another  vessel  with  intent  to 
plunder;"  I  Oppenheim,  Int.  L..  2  ed. 
( 1 9 1 2)  340.  "  Piracy  is  an  assault  upon 
vessels  navigated  on  the  high  seas,  com- 
mitted  animo  furandi,    whether   the 


robbery  or  forcible  depredation  be 
effected  or  not,  and  whether  or  not  it 
be  accompanied  by  murder  or  personal 
injury;"  I  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  488.  "Piracy  is  robbery 
on  the  sea,  or  by  descent  from  the  sea 
upon  the  coast,  committed  by  persons 
not  holding  a  commission  from  or  at  the 
time  pertaining  to,  any  established 
state;"  Woolsey,  Int.  L.,  6  ed.  (1897) 
233.  "Piracy  is  defined  by  the  text 
writers  to  be  the  offence  of  depredating 
on  the  seas  without  being  authorized  by 
any  sovereign  State,  or  with  commis- 
sions from  different  sovereigns  at  war 
with  each  other;"  Wheaton,  Elements, 
Dana's  ed.  (1866)  192.  "A  pirate  is  a 
rover  and  a  robber  upon  the  sea,  and  an 
enemy  of  the  human  race.  The  marine 
ordinance  of  Louis  XIV.  defines  pirates 
to  be  sea  rovers,  who  have  no  commis- 
sion from  any  sovereign  prince;"  1 
Wildman,  Int.  L.,  (1849)  201. 
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of  all  other  states.^^  The  essence  of  piracy  is  that  it  is  an  act  com- 
mitted outside  the  jurisdiction  of  any  state.  When  an  act  is  com" 
mitted  within  the  jurisdiction,  as  on  a  ship,  public  or  private,  as  an 
assault  on  one  passenger  by  another,  or  robbery,  then  the  case  is 
one  to  be  dealt  with  by  the  municipal  law.  When  a  number  of 
men  band  together  and  throw  off  the  authority  of  the  state  on  the 
high  sea,  they  become  outside  the  jurisdiction  of  any  state,  and  in 
fact,  for  the  time  being,  so  long  as  they  maintain  themselves,  are 
independent.  It  makes  no  difference  how  small  the  body  and  how 
powerful  the  state;  a  few  subjects  of  a  mighty  empire  like  Great 
Britain  might  start  out  as  pirates  and  until  they  were  caught  and 
exterminated  would  in  fact  be  an  independent  state."  Piracy  is  not 
necessarily  confined  to  the  high  sea  since  it  depends  upon  a  body  of 
men  setting  up  a  jurisdiction  for  themselves.  The  pirates  may 
therefore  land  on  an  island  and  still  be  pirates  if  the  land  is  no  state 
territory.  If  they  come  within  the  jurisdiction  of  another  state,  then 
their  independent  status  ceases  to  exist.  Their  conduct  is  subject 
to  the  political  power  of  that  state,  and  while  punishable  as  pirates 
for  acts  committed  before  entering  the  jurisdiction,  they  are  subject 
to  the  municipal  law  of  the  state.  There  is  no  remedy  in  such  case 
except  upon  the  pirates  themselves.  A  few  instances  of  piracy  are 
collected  in  the  note.^®    The  question  whether  the  slave  trade  is 


"  See  as  to  piracy  Bynkershoek,  Law 
of  War,  (1737)  Du  Ponceau  Trans.  127 
et  seq.;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
476-482;  2  Moore,  Dig.  of  Int.  L., 
(1906)  15 1  et  seq. ;  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  340  et  seq.;  1  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  488  et  seq.; 
Walker,  Science,  Int.  L.,  (1893)  164  et 
seq.;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
1 8 1  et  seq. ;  Wheaton,  Elements,  Dana's 
ed.  (1866)  192  et  seq.;  Woolsey,  Int.  L., 
6  ed.  (1897)  233  et  seq.  "Piracy  and 
the  Barbary  Corsairs;"  J.  E.  G.  de 
Montmorency;   35  L.  Q.  Rev.  133-142. 

*•  The  armies  of  mercenaries  who 
ravaged  Europe  during  the  middle  ages 
were  practically  pirates  on  land  because 
they  recognized  the  jurisdiction  of  no 
state  and  were,  for  the  time  being, 
independent  political  organizations. 
For  an  account  of,  see  Manning,  Int. 
L.,  2  ed.  Amos.  (1875)  227. 


*®  1873 — ^An  insurrection  broke  out  in 
the  southeast  of  Spain,  and  the  Spanish 
squadron  stationed  at  Cartagena  fell 
into  the  hands  of  the  insurgents.  The 
crews  of  these  vessels  were  proclaimed 
pirates  by  the  Spanish  Government, 
and  it  became  necessary  for  states 
having  vessels  of  war  in  the  West  Medi- 
terranean to  decide  on  the  line  of  con- 
duct. French  and  German  naval 
commanders  were  ordered  to  allow 
freedom  of  action  to  the  insurgent 
vessels  so  long  as  the  lives  or  the 
property  of  subjects  of  the  respective 
states  were  not  threatened.  Great 
Britain  gave  similar  orders,  including, 
however,  interference  to  Italian  as  well 
as  English  persons  or  property.  This 
was  a  political  piracy  and  no  criminal 
jurisdiction  was  assumed  over  it  except 
in  the  case  of  damage  to  members  of 
another  power;    Hall,  Int.  Law,  6  ed. 
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piracy  by  international  law  has  been  extensively  discussed.  If  the 
slaver  sails  under  his  own  flag  he  is  a  pirate,  and  the  fact  that  he  is 
capturing  slaves  is  immaterial.  If,  however,  he  sails  tmder  the  flag 
of  any  state,  he  is  not  a  pirate  even  though  engaged  in  this  nefarious 
business.  It  seems  as  if  the  discussion  of  the  writers  was  somewhat 
remote  from  the  real  point  involved.* 


(1909)  260.    1877— Revolution  in  Peru. 
Peruvian  warship  "Huascar,**  lying  in 
harbor  of  Calloa,  seized  by  the  crew  and 
some  of  her  officers  and  proceeded  to 
sea,  took  a  supply  of  coal  from  British 
ships  without  payment,  stopped  an- 
other   British    steamer,    taking    two 
Peruvian  officers  therefrom  by  force. 
The  Peru  Government,  however,  in  the 
meantime  stated  that  it  would  not  be 
responsible  for  the  acts  of  the  insur- 
gents.    Accordingly,   the  admiral   in 
command  of  the  English  squadron  of 
the  Pacific,  regarding  the  warship  as  a 
pirate,   attacked  her  and  fought  an 
action  from  which  she  escaped  and  sub- 
sequently surrendered  to  a  Peruvian 
squadron.      Peru   complained   loudly. 
The  conduct  of  the  British  officers  was 
approved  and  the  matter  allowed  to 
drop  by  Peru.   Great  Britain  refused  to 
make  any  payment;    1  Cobbett  Cases, 
3  ed.  (1909)  287;  Hall,  Int.  Law,  6  ed. 
(1909)  261;   1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  342;  ♦Hershey,  Int.  L.,  (1912) 
225,  n;   Walker,  Man.  Int.  L.,  (1895) 
56.     A  number  of  negroes  were  kid- 
napped in  Africa  and  transported  on  a 
Spanish  ship  in  violation  of  the  laws  of 
Spain  relating  to  the  slave  trade.    The 
negroes  arose  on  the  captain,  killed  him 
and  the  cook,  took  possession  of  the 
ship,  which  was  seized  in  territorial 
waters  by  United  States  brig.    On  libel 
for  salvage  by  the  commander  of  the 
brig,  the  ship  and  cargo  were  restored 
to  the  Spanish  owners  subject  to  allow- 
ance for  salvage,  and  the  negroes  were 
set  free  as  they  were  not  pirates,  having 
been  kidnapped  from  Africa,  and,  by 
the  laws  of  Spain,  entitled  to  their  free- 


dom. The  claim  of  the  minister  to 
Spain  for  the  restoration  of  the  ship  and 
cargo  under  treaty  with  Spain  rejected, 
as  case  did  not  come  within  the  clause 
of  the  treaty;  United  States  v.  Amistad, 
15  Peters,  518  (1841).  See  United 
States  V,  Smith,  5  Wheat.  153  (1820); 

1  Cobbett  Cases,  3  ed.  (1909)  283  et 
seq.  1877 — Spanish  steamer  "Monte- 
zuma" was  seized  by  Cuban  insurgents 
and  sailed  by  them  under  the  name  of 
the  "Sespedes"  to  attack  Spanish  mer- 
chantmen in  the  Rio  de  la  Plata.  The 
Governor  of  Brazil  refused  to  accede  to 
the  request  of  the  Spanish  Government 
to  treat  them  as  pirates  if  they  should 
enter  Brazilian  ports;  Hershey,  Int. 
L.,  (1912)  225,  n.;   1  Westlake,  Int.  L., 

2  ed.  (1910)  184.  In  "The  Magellan 
Pirates,"  Dr.  Lushington  held  that 
certain  Chilean  insurgents  who  had 
seized  a  British  and  an  American  vessel 
and  appropriated  treasure  found  on 
board  one  of  these  vessels,  were  pirates, 
but  it  was  not  on  the  ground  that  they 
were  instu-gents.  The  learned  judge 
said:  "It  does  not  follow  that  rebels 
and  insurgents  may  not  commit 
piratical  acts  against  subjects  of  other 
States,  especially  if  such  acts  were  in  no 
degree  connected  with  the  insurrection 
or  rebellion."    See  1  PhiUimore,  Int.  L., 

3  ed.  (1879-1888)  360,  for  a  further 
report  of  this  case;  Hershey,  Int.  L., 
(1912)  224,  n.»«.  See  Walker,  Science, 
Int.  L.,  (1893)  164,  165  for  other  cases. 

1  See  Hall,  Int.  Law.  6  ed.  (1909)  263; 
Lawrence,  Int.  Law,  5  ed.  (1913)  237- 
242;  Wheaton,  Elements,  Dana's  ed. 
(1866)  201;  Woolsey,  Int.  L.,  6  ed. 
(1897)  236-238. 
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Distinction    Between    Piracy    by    International    Law    and 

Piracy  by  Municipal  Law. 

§288.  A  state  may  by  municipal  law  designate  any  act  within 
its  jurisdiction  as  piracy,'  but  calling  the  crime  such  does  not  make 
it  piracy  according  to  international  law.  A  so-called  pirate  within 
the  jurisdiction  is  not  a  pirate  in  fact  because  he  cannot  escape  from 
the  superior  political  jurisdiction  of  the  st^te  in  which  he  is,  and 
therefore  whatever  he  does  is  criminal,  according  to  the  law  of  that 
state  to  which  he  is  in  fact  subject.  If  he  is  a  pirate  on  the  high 
sea,  he  is  not  subject  to  the  superior  political  power  of  any  state 
and  therefore  within  the  scope  of  international  remedies.  Municipal 
law  in  short  cannot  make  any  act  piracy  that  is  not  such  in  fact.' 

Belligerents  as  Pirates. 

§289.  The  question  whether  the  ships  of  a  belligerent  state  shall 
be  regarded  as  pirates  depends  on  whether  the  belligerency  of  the 
state  is  recognized.  One  of  the  effects  of  that  recognition  is,  as  we 
shall  point  out,*  that  the  warships  of  the  belligerent  community 
are  entitled  to  exercise  international  violence,  and  are  considered 
as  being  under  the  lawftd  commission  of  an  independent  state. 
Whenever  an  independent  state  recognizes  the  belligerency  of  any 
commimity,  it  in  effect  engages  not  to  treat  the  warships  of  that  com- 
munity as  pirates.  If,  therefore,  in  any  case  the  belligerency  of  a 
state  is  recognized  only  by  some  states  and  not  by  others,  the  result 
will  follow  that  the  ships  of  that  belligerent  community  may  be 
treated  as  pirates  by  one  state  and  not  by  the  other.  There  is  a 
further  distinction  that-  warships  of  a  belligerent  community  are 
more  or  less  disciplined  and  conducting  a  political  warfare  against 
the  superior  power  which  they  are  fighting,  and  ordinarily  do  not 
sail  the  high  seas  with  the  object  of  murder  and  private  plunder. 
The  question  of  recognition  of  belligerency  may  well  be  made  to 
depend  upon  the  discipline  and  proper  exercise  by  the  belligerent 
ships  of  the  privilege  of  international  violence.* 

'Hall,  Int.  Law,  6  ed.  (1909)  263.  piracy    in    extradition    treaties,    see 

■  Woolscy,  Int.  L.,  6  ed.  (1897)  235.  Wheaton,  Elements,  Dana's  ed.  (1866) 

As  to  distinction  between  piracy  by  184. 

international   law   and   by   municipal  *  See  §608,  post, 

law,  see  Walker,  Man.  Int.  L.,  (1895)  'For  discussion,  see  Hall,  Int.  Law, 

55;    Wheaton,  Elements,  Dana*s  ed.  6ed.  (1909)  254et  seq.;  1  Halleck,  Int. 

(1866)    194;    Woolsey,  Int.  L.,  6  ed  L.,  4  ed.  (1908)  476  et  seq.;  Hershey, 

(1897)   234,  235.     As  to  meaning  of  Int.  L.,  (1912)  224n;  2  Moore,  Dig.  of 
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§290.  Privateering  was,  as  will  be  pointed  out,  common  in  the 
middle*  ages,  and  it  is  only  in  the  last  hundred  years  that  it  has 
been  suppressed.  There  was  no  question  whatever  of  treating 
privateers  as  pirates  until  the  opening  of  the  nineteenth  century. 
Now,  however,  the  attitude  of  the  independent  states  of  the  world 
against  privateering  is  such  that  in  many  wars  it  has  been  announced 
that  privateers  will  be  treated  as  pirates,  and  that  threat  has  very 
largely  deterred  the  commissioning  of  these  instrumentalities  of 
war.^ 

Remedy  Against  Pirates. 

§2Q1.  The  remedy  against  a  pirate  is  by  act  of  state,  seizing  him 
on  the  high  sea  and  taking  him  into  port  for  punishment.^  In  many 
cases  the  so-called  pirate  is  within  the  jurisdiction  of  the  state  and 
cannot  be  said  to  have  set  up  an  independent  state  jurisdiction  of 
his  own.  The  remedy,  therefore,  in  that  case  is  by  municipal  law. 
The  exercise  of  the  power  of  the  state  in  each  case  is  somewhat 
similar  and  has  undoubtedly  contributed  to  the  confusion  which 
exists  between  piracy  by  international  law  and  piracy  by  municipal 
law.  We  may  distinguish  by  saying  that  when  the  seizure  is  outside 
the  maritime  belt,  it  is  a  case  of  the  exercise  of  the  international 
remedy,  and  when  the  seizure  is  within  the  belt,  it  is  an  exercise  of 
the  mimicipal  remedy.  Since,  therefore,  each  independent  state  may 
exercise  its  power  of  seizing  pirates  at  sea  without  restraint  by  any 
international  factor  of  conduct,  it  follows  that  there  will  sometimes 
be  a  difficulty  in  determining  in  fact  whether  a  ship  is  a  pirate.  It 
is  commonly  said  that  the  warships  of  every  state  may  exercise  visit 
and  search*  in  case  of  bona  fide  suspicion  of  piracy,  which  is  sustained 


Int.  L.,  (1906)  1076-1123;  1  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  342  et  seq.; 
1  Westlake,  Int.  L.,  2  ed.  (1910)  183; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
196,  n.;  Woolsey,  Int.  L.,  6  ed.  (1897) 
235-236. 

•  See  §748,  post,  on  privateers. 

^  Hall,  Int.  Law,  6  ed.  (1909)  258  et 
seq.;  1  Halleck,  Int.  L..  4  ed.  (1908) 
85,  n.*;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  341;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  502.  Where,  however,  the 
privateer  takes  a  commission  from  two 


states  at  war  with  each  other,  the  act  is 
regarded  as  piratical  since  the  authority 
conferred  by  one  is  repugnant  to  the 
other;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
140;  1  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)502;  Wheaton,  Elements,  Dana's 
ed.  (1866)  192;  Woolsey,  Int.  L.,  6  ed. 
(1897)  234. 

*  As  to  remedy  see  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  340-348;  Woolsey,  Int. 
L.,  6  ed.  (1897)  234. 

» See  §295,  post. 
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on  the  groirnd  that  pirates  are  enemies  of  all  states  and  all  mtist 
therefore  concur  in  the  remedy  of  suppression.  This  is  undoubtedly 
a  correct  statement,  but  if  it  sometimes  happens  that  imder  suspicion 
of  piracy  a  bona  fide  ship  of  the  state  is  visited,  searched  or  seized, 
there  is  a  question  of  a  conflict  of  state  jurisdiction  on  the  high  sea. 

Interference  Between  Ships  on  the  Open  Sea. 


Preliminary. 


§2Q2.  The  navigation  of  the  open  sea  by  various  ships  will  inevit- 
ably lead  to  interference  between  them."  When  ships  of  the  same 
state  are  concerned,  the  resulting  controversy  is  entirely  a  matter 
of  municipal  law.  As  between  ships  of  a  different  state,  we  may 
distinguish  private  ships  and  public  ships,  which  will  be  discussed 
in  the  order  named. 

Interference  Between  Private  Ships. 

§2Q3.  Interference  between  private  vessels  will  generally  be  by 
way  of  collision  and  may  be  accidental  or  with  the  intention  of 
inflicting  damage.  The  act  of  damage  is  that  of  a  private  person, 
has  no  state  significance,  and,  if  done  between  ships  of  same  state, 
will  be  adjudicated  by  the  mimicipal  law.  Between  ships  of  different 
states,  the  general  custom  has  been  for  the  admiralty  courts  of  all 
maritime  states  to  take  jurisdiction  irrespective  of  the  state  member- 
ship of  the  vessels  concerned."  The  jurisdiction  of  the  court  of 
admiralty  is  in  rem,  and  it  is  a  matter  of  great  convenience  to  ships 
and  a  consequent  advantage  to  trade  if  a  libel  can  be  filed  against 
the  ship  in  any  port  where  she  may  be  fotmd.  This  jurisdiction  is 
very  old  and  has  grown  up  without  opposition  from  an  international 

"  Interference  between  ships  on  the  "  2  Moore,  Dig.  of  Int.  L.,  (1906)  79; 

open  sea:  Twiss,   L.   of   Nations,   Peace,    2   ed. 

Preliminary §292  (1884)  286  et  seq.;   1  Westlake,  Int.  L., 

Private  vessels §293  2  ed.  (1910)  179.     There  is,  however, 

Public  vessels:  some    difference    in    the    jurisdiction 

Preliminary §294  assumed  by  the  various  states;    see 

Acts  of  interference:  1  Oppenheim,  Int.  L.,  2  ed.  (1912)  332 

Preliminary  analysis  of . . .  §295  et  seq.,  where  he  refers  to  the  efforts 

In  time  of  peace:  which  have  been   made  to  establish 

Preliminary §296  uniform  regulations  as  to  collisions  at 

Policing  the  high  sea. . .  §297  sea.    See  Resolutions  of  the  Institute  of 

Self  preservation §298  International  Law,  at  meeting  of  1888, 

Black  slave  trade §299  Carnegie  Ed.,  83. 
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point  of  view.  It  is  perhaps  in  some  respects  a  branch  of  private 
international  law  and  what  some  writers  call  the  common  law  of  the 
sea.  The  topic  is  a  branch  of  the  law  by  itself  and  is  only  referred 
to  in  passing  for  the  sake  of  completeness  and  indicating  its  place 
in  our  discussion. 

Interference  by  Public  Ships. 


Preliminary. 


§294.  Interference  by  a  public  ship  is  an  act  of  state  tmless 
disavowed  by  the  state  in  question,  and  may  or  may  not  result  in 
damage.  There  is  no  question  whatever  of  the  complete  power  of 
the  state  to  overwhelm  on  the  high  sea  any  inferior  force  of  ships  of 
another  state,  whether  public  or  private.  The  only  question  is  how 
far  the  exercise  of  that  power  is  restrained  by  international  factors  of 
conduct."    We  shall  first  analyze  the  act  of  interference. 

The  Acts  of  Interference. 


Preliminary — Analysis  op. 


§295.  The  acts  of  interference  by  a  public  ship  with  a  public  or 
priyate  ship  may  be  classified  as  follows:  (A)  the  verification  of  the 
character  of  a  ship  by  signal  or  outward  inspection  without  detaining 
the  ship  or  altering  its  course;  (B)  the  verification  of  the  character 
of  the  ship  by  stopping  her  and  sending  someone  on  board  to  examine 
the  papers  or  requiring  the  captain  to  bring  the  papers  to  the  exam- 
ining ship;  (C)  the  search  of  the  ship  to  ascertain  what  is  on  board; 
(D)  seizure  of  all  or  part  of  the  cargo  or  individuals  on  the  ship 
and  then  allowing  the  ship  to  go  on  its  course;  (E)  capture  of  the  ship; 
(P)  destruction  of  the  ship  not  accompanied  by  destruction  of  indi- 
viduals on  board;  (G)  destruction  of  the  ship  and  individuals  on 
board.  These  acts  are  purposely  arranged  in  the  order  of  intensity 
of  damage  inflicted  by  the  act  of  interference,  and  may  be  divided  into 
two  classes — (A),  (B)  and  (C),  interferences  without  special  damage 
other  than  that  caused  by  delay;  (D),  (E),  (F)  and  (G)  interference 
causing  serious  damage  and  therefore  of  grave  concern.  Interference 
by  public  ships  on  the  high  seas  will  be  (A)  in  time  of  war,  when  the 
interference  is  part  of  the  conduct  of  hostilities — the  exercise  of 

^  For  definition  of,  see  §105,  ante. 
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international  violence,"  (B)  in  time  of  peace,  which  stands  on  a 
different  footing  and  to  which  our  attention  will  now  be  confined. 

The  term  "visit  and  search"  in  international  law  is  somewhat 
ambiguous  and  different  meanings  have  been  given  to  the  phrase.^' 
Visit,  of  course,  means  to  go  to  and  enter  into,  and  search  means  an 
examination  of  the  interior.  The  contention  in  the  first  place  turns 
on  whether  the  phrase  means  a  verification  of  the  character  of  the 
ship  or  whether  it  includes  the  act  of  going  on  board  and  searching 
the  vessel.  This  contention  is  further  complicated,  as  frequently 
happens,  by  the  contention  over  whether,  and  to  what  extent,  a 
public*  ship  may  interfere  with  a  private  ship  of  another  state  on  the 
high  sea  in  time  of  peace.  The  principal  controversy  over  the 
question  of  visit  and  search  in  time  of  peace  arose  over  the  practice 
of  great  maritime  powers  of  impressing  seamen  from  the  ships  of 
other  powers  on  the  high  seas.  In  such  cases  the  ships  of  other 
powers  were  stopped,  searched  and  seamen  supposed  to  be  deserters 
taken  off.^*    This  practice  is  now  obsolete. 


Interference  in 


of  Peace. 


Preliminary. 


§296.  We  start  with  the  proposition,  which  is  sufficiently  apparent 
from  the  discussion  of  the  jurisdiction  of  independent  states  in  the 
open  sea,  that  no  state  can  interfere  with  the  ship  of  any  other  state 
navigating  the  high  seas  without  invading  the  jurisdiction  of  that 
state.  The  converse  is  also  true,  that  where  a  ship  belonging  to  no 
state  is  navigating  the  seas,  it  may  be  dealt  with  by  a  ship  of  another 
state  as  the  latter  pleases,  and  there  is  no  independent  power  in  the 


^*  See  §603,  post. 

"  See  2  Halleck,  Int.  L.,  4  ed.  (1908) 
272  et  seq.;  2  Moore,  Dig.  of  Int.  L., 
(1906)  903  et  seq.;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  337-338;  3  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  522  et  seq.; 
Twiss,  War,  2  ed.,  (1875)  176;  Wool- 
sey,  Int.  L.,  6  ed.  (1897)  357  et  seq. 

"  Great  Britain  frequently  exercised 
this  power  against  the  ships,  public  and 
private,  of  the  United  States  of  Amer- 
ica, and  her  insistence  upon  this  prac- 
tice was  the  principal  cause  of  the  War 
of   1812  between  the  two  countries. 


The  matter  has  been  fully  discussed  by 
the  writers  and  needs  no  further  de- 
tailed reference  here.  It  is  sufficient  to 
say  that  since  that  war  the  claim  of 
impressing  seamen  has  disappeared, 
and  never  been  heard  of  since;  2 
Halleck,  Int.  L.,  4  ed.  (1908)  302-304; 
Lawrence,  Int.  Law,  5  ed.  (1913)  229, 
230;  2  Moore,  Dig.  of  Int.  L.,  (1906) 
987-1001;  Wheaton,  Elements,  Dana's 
ed.  (1866)  171-175.  "Visitation  and 
Search,"  (1858)  William  B.  Lawrence. 
Historical  accotmt  of  British  daim  to 
impressment. 
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world  to  complain  because  that  ship  is  not  a  member  of  any  such 
power.  There  are  a  number  of  instances  of  such  interference  in 
time  of  peace,  which  are  permitted  by  the  international  factors  of 
conduct.  They  are  (A)  policing  the  high  seas,  (B)  piracy,  (C)  slave 
trade.  Except  in  these  cases  the  act  of  interference  is  usually 
adjusted  between  the  states  concerned." 

Interference  in  Policing  the  Sea. 

§297.  Since  navigation  in  the  open  sea  may  be  engaged  in  only 
by  the  members  of  a  state,  and  since  ships  of  no  state  may  be  attacked 
by  any  state,  it  follows  that  the  fact  whether  in  any  given  case  an 
attack  upon  a  ship  will  be  resented  by  an  independent  power  depends 
on  whether  in  fact  the  ship  so  attacked  was  a  member  of  this  state 
or  not.  Since  ships  carry  certain  documents  showing  their  char- 
acter,** it  is  obviously  a  matter  of  common  sense  and  practical 
convenience  for  the  warships  of  any  state  to  examine  the  doctmients, 
when  occasion  requires,  and  see  if  the  ship  in  question  has  a  title  to 
navigate  the  sea.  The  validity  of  any  seizure,  therefore,  of  a  ship 
on  the  high  sea  depends  on  a  question  of  fact  to  be  learned  only  by 
an  examination  of  the  ship  in  question.  This  is  probably  the  most 
delicate  question  of  fact  arising  in  international  relations.  The  very 
act  of  examination  implies  a  suspicion  which  is  naturally  resented 
by  the  state  of  which  the  ship  is  a  member.  Independent  states  are 
very  jealous  of  the  flag,'  the  dignity  and  the  jurisdiction  of  the  state, 
and  are  particularly  sensitive  to  any  reflection  upon  state  honor  or 
integrity.  A  respectable  member  of  a  community  would  feel  just 
as  much  outraged  if  a  policeman  should  stop  him  on  the  street, 
accuse  him  of  being  a  thief  and  refuse  to  release  him  tmtil  he  could 
prove  by  neighbors  his  identity  and  good  character.  In  practice  in 
municipal  life,  with  an  absence  of  malice  on  the  part  of  police  officers, 
acts  of  this  kind  will  rarely  occur.  In  modem  times  piracy  has 
practically  disappeared.  Furthermore,  the  ships  of  every  state  are 
registered  and  known.  The  registries  are  printed  and  accessible  in 
foreign  countries.  The  consequence  is  that  ships  meeting  each 
other  on  the  seas  are  generally  able  to  recognize  one  another's  identity 
merely  on  passing  and  by  use  of  international  code  of  signals.  The 
case  in  practice,  therefore,  when  it  would  be  necessary  to  stop  any 

^'  See  §505,  post,  as  to  adjustment  of     §283,  ante, 
state  conflict.  ^  Abuse  of  flag,  see  1  Oppenheim,  Int. 

**As  to  identification  of  a  ship,  see    L.,  2  ed.  (1912)  336. 
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ship  on  the  high  sea  on  the  suspicion  of  being  there  illegally,  will  be 
extremely  rare,  in  fact  it  is  believed  no  such  case  has  occurred  since 
the  year  1850,'  except  perhaps  a  few  insignificant  piratical  expeditions 
in  the  East.  A  body  of  pirates  may  be  so  openly  recognizable  as 
such  that  the  fact  is  apparent  and  an  attack  will  follow.  In  such  a 
case  there  is  no  cause  to  complain.  The  only  difficulty  is  where  a 
search  is  made  by  mistake  on  suspicion  of  piracy  of  a  ship  really 
belonging  to  another  state.  The  remedy  here  is  apology  and  indem- 
nity to  the  private  persons,  if  any,  damaged  by  the  act  of  stoppage. 
The  principle  seems  to  be  that  every  state  exercises  the  right  of  visit 
and  search  in  time  of  peace  at  its  peril  and  is  liable  for  any  mistake 
and  cannot  escape  on  any  ground  of  error  in  judgment  or  discretion. 
The  uniform  practice  is  to  make  prompt  apology  where  such  mistakes 
have  occurred.  * 

*  1812,  Aug.  31 — A  court  martial  was  Cruz  to  Sacrificios,  was  stopped  by  a 
held  in  the  Downs,  on  the  Hon.  Henry  French  ship  of  war,  and  her  pilot  taken 
Blackwood,  commander  of  His  Maj-  on  board  the  French  ship.    The  French 
esty*s  ship  "Warspite,"  upon  a  charge  Government  apologized  for  the  occur- 
of  having  caused  the  death  of  a  master  rence,  stating  that  the  officer  who  had 
of  a  merchant  schooner  in  the  Medi-  given  the  order  was  not  aware  that  the 
terranean,  by  ordering  several  guns  to  packet  was  an  English  vessel.     (Pari, 
be  fired  into  her.    The  merchant  vessel  Papers    of    1839).       1855 — The    "El 
had  not  obeyed  the  usual  means  taken  Dorado,"  a  United  States  mail  vessel, 
to  bring  her  to,  but  persisted  in  her  was  stopped  upon  the  high  seas  by  a 
course  and  made  more  sail.    Captain  Spanish  frigate,  and  was  boarded  by  a 
Blackwood,  considering  it  imperious  on  Spanish  officer  and  required  to  produce 
him  to  ascertain  that  she  was  not  a  papers.    It  appeared  that  the  cruiser 
privateer  (for  he  knew  that  several  were  was  only  ordered  to  visit  or  search 
near),  went  in  chase  and  fired  at  her,  foreign  vessels  when  within  the  mari- 
when,  unfortunately,  the  master  was  time    jurisdiction     of    Spain.       The 
killed.    The  mate  of  the  schooner  rep-  apology  was  considered  to  be  "tech- 
resented    the    circtunstances    to    flie  nically  satisfactory"   by  the   United 
Admiralty,  and  the  court  martial  was  States  Government;    2  Halleck,  Int. 
accordingly  held.    No  person  belonging  L.,  4  ed.  (1908)  273n.    1831 — The  brig 
to  the  schooner  appeared  to  substantia  "Ann,"  an  American  ship  of  Boston,  on 
ate  the  charge  of  murder,  although  they  a  voyage  from  New  Orleans  to  Madeira, 
had  received  notice  of  the  trial.    The  was -captured  by  a  part  of  the  Portu- 
court  martial  not  only  acquitted  Cap-  guese  squadron  and  was,  with  her  cargo, 
tain  Blackwood,  but  adjudged  his  con-  condemned  by  a  Portuguese  court  at 
duct  to  have  been  strictly  correct,  and  Lisbon.    Upon  the  remonstrance  of  the 
that  he  could  not  have  acted  otherwise;  United  States,  the  claim  of  the  owner 
Ann.    Reg.     1812,     110,     111.      The  for  compensation  was,  on  the  19th  of 
"Marianna    Flora,"    11    Wheaton    1,  January,  1832,  admitted  by  Portugal, 
(1826);    1  Cobbett  Cases,  3  ed.  (1909)  and  part  of  the  amount  soon  afterwards 
264  et  seq.    1838 — The  British  packet  paid.     See   Allen   v.    Hammond,    11 
"Express"   on   her   way   from   Vera  Peters,  63  (1837). 
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Interference  for  Self-Preservation. 

§2Q8.  There  are  two  cases  where  a  public  ship  of  a  state  will  inter- 
fere with  the  public  or  private  ships  of  another  state  for  the  purpose 
of  self-preservation:  (A)  in  time  of  war;  (B)  in  time  of  peace.  In 
time  of  war,  the  conflict  is  between  public  ships  of  the  enemy,  and 
neutrals  will  be  interfered  with  to  a  certain  extent,  and  the  discussion 
of  this  case  is  relegated  to  a  subsequent  part  of  the  treatise.'  An 
interference  between  public  ships  in  time  of  peace  will  lead  to  war, 
unless  the  matter  is  adjusted.  Such  cases  are  extremely  rare,  and 
when  they  do  occur,  are  matters  of  accident  or  disregard  of  order  by 
subordinate  officers,  which  are  disposed  of  by  apology  and  such  other 
amends  as  the  case  calls  for.  The  discussion,  then,  is  narrowed  to 
the  case  of  interference  by  a  public  ship  with  a  private  ship  of  another 
state  on  the  ground  that  the  private  ship  is  engaged  in  an  enterprise 
hostile  to  the  government  of  the  seizing  state,  and  there  seems  to  be 
no  contention  but  that  in  such  case  the  seiztire  is  proper.  The 
private  vessel  is  not  engaged  in  a  state  act  and  is  beyond  the  restraint 
of  its  own  state.  The  question  then  is  whether  an  individual  can 
use  the  flag  of  his  own  state  as  a  cloak  to  cover  an  expedition  hostile 
to  another  state.  The  two  principal  instances  which  have  occurred 
have  been  those  of  filibustering  expeditions  in  aid  of  insurgents.^ 

'  See  §955  et  seq.,  post.  contending  that  the  assistance  to  the 

*  1857,    June — The    ''Cagliari,"    a  Neapolitan  rebels  by  the  captain  and 

Sardinian  passenger  steamer,  was  seized,  crew  of  the  ' '  Cagliari ' '  was  forced  upon 

when  on  her  voyage  from  Genoa  to  them  against  their  will,  demanded  the 

Tunis,  by  some  of  her  passengers,  who  restitution  of  the  vessel  and  liberation 

assumed  control  of  the  vessel  and  made  of  her  crew.    The  Neapolitan  Govem- 

for  the  Isle  of  Ponza,  where  they  broke  ment  refused  to  restore.    The  British 

into  the  Neapolitan  state  prison  and  Govjemment,  however,  supported  Sar- 

released  some  htmdreds  of  prisoners,  dinia;  Naples  yielded,  and  the  British 

by  whose  assistance  they  compelled  the  engineers  were  granted  cash  compensa- 

officers  of  the  "  Cagliari "  to  land  them  tion    for    their    sufferings,    and    the 

at   Sapri,   where  they  commenced   a  "Cagliari "and  her  crew  given  up  to  the 

revolutionary    movement    which    was  British  consul  and  by  him  conveyed  to 

speedily  overcome  by  the  Neapolitan  Genoa.     The  claims  of  Sardinia  were 

troops.    The  captain  of  the  "Cagliari*'  ignored  and  the  Neapolitan  prize  court 

after  landing  the  revolutionists,  steered  subsequently  decided  that  the  capture 

for  Naples  to  report,  but  when  some  of  the  "Cagliari"  on  the  high  seas  was 

distance  off  Capri  she  was  captured  by  valid  because  she  had  been  engaged  in 

Neapolitan    cruisers   and   taken   into  acts  of  combined  hostility  and  piracy. 

Naples,  where  her  crew,  amongst  whom  This  case  differs  from  the  "  Virginius" 

were  two  English  engineers,  were  im-  because  when  the  ship  was  seized  she 

prisoned.    The  Sardinian  Government  had  ceased  to  participate  in  any  unlaw- 
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If  the  expedition  has  escaped  the  jurisdiction  of  its  own  state, 
proceeded  upon  the  open  sea,  and  then  discovered  its  true  purpose, 
there  seems  to  be  no  reason  why  the  state  concerned  should  not 
interfere  before  it  reaches  its  destination.  The  interfering  state 
acts  at  its  peril,  just  as  in  the  case  of  a  seizure  on  ground  of  piracy, 
and  if  it  tiuns  out  that  there  was  no  ground  for  the  seizure,  there  is  a 
plain  case  of  invasion  of  the  jurisdiction  of  another  state,  which 
calls  for  adjustment. 


Interference  in  Black  Slave  Trade. 

§299.  Since  every  state  has  exclusive  jurisdiction  over  its  own 
ships  on  the  high  sea,  it  follows  that  no  other  state  may  inquire  into 
or  take  cognizance  of  the  fact  that  any  person  is  held  as  a  slave  on 
board  such  a  vessel.  The  only  power  which  may  act  in  the  matter 
is  the  independent  state  whose  member  is  so  confined.*    Black  slaves 


f ul  proceeding  against  the  government 
of  Naples,  and  it  seems  as  if  the  action 
of  the  Sardinian  government  was  not 
to  be  sustained  on  any  ground  at  all; 
Walker,  Man.  Int.  L.,  (1895)  88.  1873 
— Cuban  insurrection  against  Spain. 
The  "Virginius,"  owned  by  insurrec- 
tionists and  flying  the  American  flag, 
was  seized  by  Spain.  The  persons  on 
board,  Americans,  Englishmen  and 
Cubans,  were  condemned  and  executed 
as  pirates.  Seizure  of  vessel  was  re- 
garded as  justifiable,  execution  unjusti- 
fiable, as  charge  of  piracy  was  ground- 
less. Cpmpensation  paid  Great  Britain 
and  United  States  of  America.  Said  in 
1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
187n*,  not  to  be  a  case  of  necessity; 

1  Cobbett  Cases,  3  ed.  (1909)  165  et 
seq.;  Hall,  Int,  Law,  6  ed.  (1909)  270; 

2  Moore,  Dig.  of  Int.  L.,  (1906)  895- 
903,  967,  968;  Walker,  Man.  Int.  L., 
(1895)  91.  In  this  case  it  seems  clear 
that  Spain  without  doubt  had  power  to 
seize  the  filibusterers  immediately  upon 
their  entry  within  Cuban  waters. 
Furthermore,  that  if  there  was  any  rule 
of  international  law  forbidding  the 
members  of  one  state  to  go  forth  from 
the  jurisdiction  armed  for  the  purpose 


of  fomenting  insurrection  with  another, 
then  there  was  an  obligation  on  the 
United  States  to  keep  the  filibusterers 
within  its  jurisdiction,  which  obliga- 
tion having  been  by  inadvertence  or 
otherwise,  not  fulfilled,  and  the  fili- 
busterers having  slipped  through,  there 
was  then  a  case  of  their  being  at  large 
on  the  high  seas  and  very  much  in  the 
predicament  of  being  liable  to  be  seized. 
So  far  as  the  fact  that  the  ship  flew 
the  United  States  flag  is  concerned,  it 
seems  clear  that  the  Spanish  vessel 
acted  at  its  peril  in  making  a  seizure. 
If  it  should  turn  out,  as  in  fact  it  did 
turn  out,  that  it  was  a  Spanish  vessel, 
then  there  was  no  question  involving 
the  United  States.  Under  the  heading 
of  "Self-defense  on  sea  in  time  of 
peace,"  Westlake  discusses  the  case 
of  the  "Virginius"  and  the  seizure  by 
the  United  States  vessels  of  British 
fur  sealers  outside  the  three  miles  Umit 
in  Behring  Sea,  and  the  cases  of  fraudu- 
lent registration  of  vessels.  The  dis- 
cussion is  obscure;  1  Westlake,  Int.  L., 
2ed.  (1910)  171. 

» See"  The  Fortuna,"  1  Dods.  Rep.  81 
(1811);  "The  Donna  Marianna,"  1 
Dods.  Rep.  91  (1812);   "The  Diana," 
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§300 


were  taken  on  the  African  coast  by  force  or  bought  from  native 
tribes,  which  were  internationally  helpless  and  unable  to  protect 
their  members.  Therefore,  the  slave  trade  as  such  was  entirely 
outside  the  purview  of  international  law;  in  other  words,  there  was 
no  method  by  which  slavers  could  be  exterminated  tmless  by  agree- 
ment* between  the  maritime  powers  of  the  world  whose  members 
were  engaged  in  the  slave  trade.  ^  It  therefore  became  necessary  to 
bring  about  some  agreement  by  the  various  maritime  powers  because 
regulations  operating  to  restrain  such  traffic  involved  an  invasion 
of  the  jurisdiction  of  each  of  such  powers  to  which  the  regulations 
were  made  to  apply.  Great  Britain  took  the  lead  in  the  negotiation 
of  treaties  under  the  provisions  of  which  the  war  vessels  of  the  con- 
tracting parties  were  authorized  to  hunt  down  slavers  and,  for  the 
accomplishment  of  that  end,  to  exercise  the  right  of  visit  and  search 
over  merchant  ships  of  the  various  states.  This  movement  has  been 
almost  entirely  successful,  and  now  the  black  slave  trade  has  almost 
disappeared  from  the  world  except  on  the  west  coast  of  Africa.  • 

Fisheries  in  the  Open  Sea. 

§300.  Fisheries  in  the  open  sea  are  not  the  subject  cf  the  juris- 
diction of  any  state.*  Each  state,  however,  has  an  interest  in  thsm. 
The  interest,  therefore,  is  common  and  no  state  may  exclude  another 
from  any  such  fishing.  This  common  interest  has  resulted  in  many 
fisheries  being  regulated  by  treaty  in  the  interests  of  all,  under  the 


1  Etods.  Rep.  95  (1813);    "Le  Louis," 

2  Dods.  210  (1817).  1  Cobbett  Cafes, 
3ed.  (1909)  290et  seq.;  "  The  Amedie," 
1  Acton  Rep.  240  (1810);  "The  An- 
teloupe,"  10  Wheat.  66  (1825).  See  10 
Wheaton,  Appendix,  for  discussion  of 
the  above  cases  and  collection  of  docu- 
ments relating  to  the  slave  trade. 

•  In  this  respect  differing  from  piracy, 
which  was  an  offence  punishable  with- 
out any  agreement  between  the  states 
concerned. 

^  There  is  a  difference  of  opinion  as  to 
whether  engaging  in  the  slave  trade  can 
be  treated  by  law  of  nations  as  piracy. 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
121,  says  no,  because  not  piracy  in  fact 
but  may  be  made  subject  to  same 
penalties.      See   Wheaton,    Elements, 


Dana's  ed.  (1866)  201;  Woolsey.  Int. 
L.,  6  ed.  (1897)  236  et  seq.;  Resolu- 
tions of  the  Institute  of  International 
Law,  at  meeting  of  1891,  Carnegie  Ed., 
93. 

•Hershey,  Int.  L.,  (1912)  226-230; 

1  Halleck,  Int.  L.,  4  ed.  (1908)  263-270; 

2  Moore,  Dig.  of  Int.  L.,  (1906)  914- 
951 ;  1  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  402  et  seq.;  Wheaton,  Elements, 
Dana's  ed.  (1866)  197;  Woolsey,  Int. 
L.,  6  ed.  (1897)  237,  370  et  seq.  See 
Resolutions  of  the  Institute  of  Inter- 
national Law,  at  meeting  of  1891, 
Carnegie  Ed.,  93,  and  Resolutions  of 
the  Institute  of  International  Law,  at 
meeting  of  1894,  Carnegie  Ed.,  111. 

»  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
348-353. 
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Islands,  Subsoil,  Aerial  Space 


provisions  of  which  the  members  of  the  contracting  states  are  subject 
to  certain  regulations  in  using  the  fisheries.^^ 

Islands  in  the  Sea. 

§301.  Islands  are  frequently  found  in  the  sea  and  if  they  are  near 
enough  to  the  mainland  they  are  in  the  same  ownership  as  the  land  to 
which  they  are  adjacent.  If  distant,  they  are  subject  to  discovery 
and  occupation,  just  as  other  portions  of  the  earth's  surface."  Few 
cases  have  arisen  as  to  islands,  as  most  of  them  have  been  occupied 
and  settled  by  particular  states.  ^^ 

The  Subsoil  of  the  Open  Sea  and  Aerial  Space  Above. 

§302.  The  subsoil  of  the  sea  has  been  used  for  submarine  cables 
and  the  aerial  space  above  for  wireless  telegraphy  and  flying.     In 


*®  The  following  fisheries  have  been 
subject  to  regulation  by  treaty:  (a) 
Fisheries  in  the  North  Sea.  See  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  265,  n.* 
(b)  Seal  fisheries  in  the  Behring  Sea. 
See  1  Halleck,  Int.  L.,  4  ed.  (1908)  177; 
1  Moore,  Dig.  of  Int.  L.,  (1906)  890- 
929;  Walker,  Science,  Int.  L.,  (1893) 
175-204;  Wilson  &  Tucker,  Int.  L., 
(1901)  116.  (c)  Seal  fisheries  around 
the  Falkland  Islands  and  Iceland.  See 
1  Moore,  Dig.  of  Int.  L.,  (1906)  876- 
890.  As  to  claim  of  Great  Britain  to 
control  herring  fishing  to  within  ten 
miles  of  her  shore,  see  Martens,  G.,  Law 
of  Nations,  (1788)  Cobbett's  Trans. 
IV.  IV.  14n.  Moray  Firth,  Fisheries  in, 
see  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
264.  (d)  Northeastern  fisheries  on  the 
banks  of  Newfoundland.,  for  contro- 
versy over  which,  see  1  Cobbett  Cases, 
3  ed.  (1909)  153  et  seq.;  1  Moore,  Dig. 
of  Int.  L.,  (1906)  767-876.  For  discus- 
sion and  extracts  from  some  of  the 
treaties,  see  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  270  et  seq.  As  between 
Great  Britain  and  France  regulated  by 
Treatiesof  Utrecht  (17 13),  Paris  (1763), 
Versailles  (1783),  Paris  (1814),  Paris 
(1885).        1783— By     treaty.     United 


States  had  right  of  fishing  on  certain 
parts  of  coast  of  British  Dominions  of 
North  America.  Claims  adjusted  by 
Treaty  of  1818,  disputes  under  which 
were  settled  by  Treaty  of  1854,  which 
was  terminated  by  the  United  States  in 
1 866.  1 87 1— The  Treaty  of  Washing- 
ton practically  re-established  the  pro- 
visions of  the  Treaty  of  1854.  By  the 
termination  of  the  provisions  of  the 
Treaty  of  1871,  the  provisions  of  the 
Treaty  of  1818  again  came  into  force; 
Wilson  &  Tucker,  Int.  L.,  (1901)  115. 
"The  North  Atlantic  Coast  Fisheries 
Arbitration,"  Robert  Lansing;  5  Amer. 
J.  Int.  Law.  1  et  seq.  "  The  Final  Out- 
come of  the  Fisheries  Arbitration,** 
Chandler  P.  Anderson;  7  Amer.  J.  Int. 
Law,  1  et  seq.  "A  History  of  the  New 
England  Fisheries,*'  with  maps,  (1911) 
Raymond  McFarland.  See  5  Amer.  J. 
Int.  Law,  865.  See  §329,  post,  on 
fisheries  in  maritime  belt. 

"  1  Westlake,  Int.  L.,  2  ed.  (1910) 
118  et  seq. 

"  For  a  discussion  of  the  Guano 
Islands  and  the  acts  of  Congress  relat- 
ing thereto,  see  1  Moore,  Dig.  of  Int. 
L.,  (1906)  556;  Wheaton,  Elements, 
Dana's  ed.  (1866)  255  et  seq. 
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the  instance  of  submarine  cables,  no  question  of  any  conflict  has 
arisen,  as  the  number  of  these  cables  is  few  and  the  s^  in  ample  in 
extent  for  them  all.  Wireless  telegraphy  and  flying  are  as  yet  in 
their  infancy  and  no  precedents  have  arisen.  This  part  of  the 
discussion  will  have  to  be  left  for  future  development." 

Branches  of  the  Open  Sea. 


Preuminart. 


$303.  There  are  portions  of  the  open  sea  almost  entirely  sur- 
rounded by  land  as  to  which  there  is  some  question  of  the  maritime 
jurisdiction  of  a  littoral  state.  The  water  here  is  almost  entirely 
surrounded  by  the  territory  of  a  state,  and  therefore  nearly  analogous 
to  the  case  of  a  lake  or  river  entirely  within  the  state.  Since,  how- 
ever, the  body  of  water  is  connected  with  the  open  sea,  there  is  a 
species  of  navigable  use  which  may  be  made  by  ships  traversing 
the  open  sea,  and  the  question  is  whether  the  aspect  of  the  maritime 
belt  disappears  in  that  of  the  body  of  water  as  entirely  surrounded 
by  land.  The  question  as  to  the  jurisdiction  of  a  state  over  a  branch 
of  the  open  sea  is  complicated  by  the  conflict  between  the  extension 
of  the  freedom  of  the  sea  to  the  branches  and  the  presence  of  the 
maritime  jurisdiction  of  the  state  within  whose  territory  the  branch 
is.  As  may  be  expected,  the  force  of  the  daim  to  the  maritime 
belt  increases  with  the  decrease  in  size  of  the  branch  of  the  open 
sea  in  question.  We  shall  discuss  (A)  small  seas;  (B)  gulfs  and 
bajrs;   (C)  straits. 

Small  Seas. 

$304*  There  are  a  great  many  small  seas  situate  in  various  parts 
of  the  earth's  surface  which  are  branches  of  the  open  sea,  and  as  to 
some  of  which  a  question  has  arisen  as  to  the  jurisdiction  of  the 
littoral  state  therein.^^  It  is  sometimes  difficult  in  fact  to  distinguish 
a  small  sea  from  a  gulf  or  bay.    The  principle,  however,  seems  to  be 

"Sec  1  Oppenhcim.  Int.  L.,  2  ed.  Whewell's  Trans.  II.  III.  VIII.  IX. 

(1912)   353-357.      Submarine    cables.  Hershey,  Int.  L.,  (1912)  203,  calls  them 

See  Resolutions  of  the  Institute  of  ''international  lakes  and  seas."    They 

International  Law,  at  meeting  of  1879,  are  lakes  and  seas  first,  and  the  ques- 

Camesie  Ed.,  24.  tion   whether  they  are  international 

^^Grotius,  Belli,  ac.   Pacis  (1625),  depends  on  extraneous  facts. 
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§305 


Gulfs,  Bays 


the  same  and  to  depend  very  largely  on  the  size  of  the  sea. 
cases  are  referred  to  in  the  note." 


A  few 


Gulps  and  Bays. 

§305.  Where  the  mouth  of  the  gulf  and  bay  is  less  than  six  ntiiles 
wide  where  it  coimects  with  the  open  sea,  it  is  dear  that  the  two 
maritime  belts,  one  on  each  side  of  the  mouth,  tmite  and  cover  the 
entire  mouth,  and  therefore  the  state  may  control  the  mouth  of 
such  a  body  of  water,  which  gives  it  control  over  the  interior.^* 
Since,  however,  the  jurisdiction  of  the  maritime  belt  does  not  exclude 
innocent  navigation  by  foreign  merchantmen,  there  is  a  question 
whether,  in  a  case  like  this,  there  is  a  jurisdiction  to  exclude  such 
vessels.  Does  the  fact  that  the  entire  mouth  is  under  control  of  the 
state,  together  with  the  fact  that  the  interior  body  of  water  is  entirely 


'*  Adriatic,  claimed  by  Venice;  Mar- 
tens, G.,  Law  of  Nations,  (1788) 
Cobbetfs  Trans.  IV.  IV.  6.  Baltic 
Sea.  Westlake,  Int.  L.,  2  ed.  (1910) 
Vol.  1,  201  et  seq.,  discusses  it  under 
the  heading  of  "Straits,"  and  says  that 
the  states  surrounding  the  Baltic  en- 
deavored to  convert  it  into  a  closed  sea 
of  their  own  in  which  outside  powers 
should  not  be  allowed  to  carry  on  any 
operations  of  war;  1  Halleck,  Int.  L., 
4  ed.  (1908)  180;  1  Phillimore,  Int.  L., 
3ed.  (1879-1888)  253  et  seq.;  Wheaton, 
Elements,  Dana's  ed.  (1866)  266. 
Caspian  Sea,  surrounded  by  Russia  and 
Persia,  almost  entirely  imder  Russian 
control  by  treaties  of  Gulistan  (1813), 
and  Tourkmantschai  (1828).  See  T 
Moore,  Dig.  of  Int.  L.,  (1906)  669; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
246n^;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  53.  Black  Sea  was  former- 
ly entirely  Turkish,  being  surrounded 
entirely  by  Turkey.  Russia  acquired 
territory  on  the  banks  of  the  same,  and 
it  was  neutralized  by  the  Treaty  of 
Paris  in  1856,  which  neutralization  was 
abolished  by  the  Treaty  of  London  of 
1871.  Since  1878,  Roumania  and 
Bulgaria  have  territory  on,  but  free 
navigation  for  all  merchantmen  has 


been  provided  for;  Wheaton,  Elements' 
Dana's  ed.  (1866)  263.  For  extracts 
from  some  of  the  treaties  relating  to, 
see  1  Halleck,  Int.  L.,  4  ed.  (1908)  180; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  247; 
1  Phillimore,  Int.  L.,  2  ed.  (1879-1888) 
292-303;  Wheaton,  Elements,  Dana's 
ed.  (1866)  263.  See  Bosphoms  and 
Dardanelles  under  heading  of  straits. 
Ligustic  Sea  formerly  claimed  by 
Genoa;  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbetfs  Trans.  IV.  IV.  6. 

"  I  Oppenheim,  Int.  L.,  2  ed.  (1912) 
262;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  294.  1839— Fishery  Conven- 
tion between  Great  Britain  and  France 
adopted  the  rule  of  ten  miles.  1853 — 
Mixed  commission  between  United 
States  and  Great  Britain  for  the  pur^- 
pose  of  settling  claims,  etc.,  decided 
against  the  claim  of  Great  Britain  that 
the  Bay  of  Fundy  was  British  terri- 
torial water,  on  the  ground,  among 
others,  that  the  distance  from  headland 
across  its  opening  was  greater  than  ten 
miles.  1888 — United  States  and  Great 
Britain  negotiated  a  fishery  treaty 
adopting  the  ten-mile  line  in  the  case  of 
"bays  and  harbors,  which  was  not  rati- 
fied by  the  Senate;  Lawrence,  Int. 
Law,  5  ed.  (1913)  144,  145. 
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§306 


surrounded  by  the  state,  make  the  body  of  water  take  on  the  aspect 
of  a  land-locked  sea,  and  lose  its  aspect  as  a  portion  of  the  open  sea? 
Even  in  cases  where  the  mouth  is  more  than  six  miles  wide,  many 
states  have  claimed  exclusive  jurisdiction  over  the  entire  body  of 
water  within.     A  few  cases  are  referred  to  in  the  note.^^ 


Straits. 


Preliminary. 


§306.    Straits  from  one  branch  of  the  open  sea  to  another  are  of 
several  kinds:    (A)  those  passing  entirely  through  the  territory  of  a 


*^  Bristol  Channel;  1  Moore,  Dig.  of 
Int.  L.,  (1906)  739.  Bothnia,  Gulf  of— 
territory  of  Sweden;  Hall,  Int.  Law,  6 
ed.  (1909)  149;  Martens,  Summary, 
(1788)  Cobbetfs  Trans.  IV.  c.  IV.  §6. 
Buzzards  Bay;  1  Moore,  Dig.  of  Int. 
L.,  (1906)  742.  Chesapeake  Bay. 
United  States  claimed  the  full  owner- 
ship of  Chesapeake  and  Delaware 
Bays;  1  Moore,  Dig.  of  Int.  L.,  (1906) 
741;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
263.  Canso,  Gut.  of — between  Cape 
Breton  Island  and  mainland  of  Nova 
Scotia.  Conception  Bay — Newfound- 
land; Hall,  Int.  Law,  6  ed.  (1909)  155; 
1  Moore,  Dig.  of  Int.  L.,  (1906)  740; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  263. 
The  Direct  U.  S.  Cable  Co.  v.  Anglo- 
American  Telegraph  Co.,  L.  R.  2  App. 
Cases,  394  (1877);  1  Cobbett  Cases, 
3  ed.  (1909)  140  et  seq.;  Snow  Cases, 
(1898)  45.  Delaware  Bay— (1793)— 
The  British  ship  "Grange**  was  cap- 
tured by  a  French  frigate  "L'Ambus- 
cade**  in  the  Delaware  Bay,  and 
brought  into  the  port  of  Philadelphia, 
to  which  she  was  bound.  The  demand 
of  the  British  Government  for  her 
release  was  complied  with  by  the  United 
States,  notwithstanding  the  contention 
of  France  that  the  Bay  of  Delaware 
was  part  of  the  open  sea;  1  Moore,  Dig. 
of  Int.  L.,  (1906)  735;  1  Oppenheim, 
Int.    L.,    2    ed.    (1912)    263.      Great 


Britain — ^King's  Chambers:  Great 
Britain   claimed    "king's   chambers," 

which  are  all  waters  within  lines  drawn 

• 

from  headland  to  headland;  Hall,  Int. 
Law,  6  ed.  (1909)  155;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  263,  contra; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
257.  Germany  claims  the  waters 
within  boundaries  or  incurvatures  of 
the  coast  which  are  less  than  ten  sea 
miles  in  breadth  reckoned  from  extreme 
points  of  land,  and  doubtless  includes 
all  the  water  within  three  miles  out- 
ward from  the  land  joining  such  head- 
lands. Frische  Ha£f,  Kurische  Ha£f  and 
Bay  of  Stettin  in  Baltic,  are  German; 

1  Oppenheim,  Int.  L.,  2  ed.  (1912)  263. 
Hudson  Bay — "Is  Hudson  Bay  a 
Closed  or  an  Open  Sea?"  Thomas 
Willing  Balch;  6  Araer.  J.  Int.  Law, 
409  et  seq.  "The  Hudsonian  Sea  is  a 
Great  Open  Sea,"  Thomas  Willing 
Balch;  7  Amer.  J.  Int.  Law,  546  et  seq. 
Moray  Firth,  as  to  see;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  264;  1  Westlake, 
Int.  L.,  2  ed.  (1910)  203.  Nootka 
Sound;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  251.  Zuyder  Zee,  Dutch 
claim  to,  as  territorial  water,  is  perhaps 
generally  recognized;  Hall,  Int.  Law, 
6  ed.  (1909)  149;  Lawrence,  Int.  Law, 
5  ed.  (1913)  145;  1  Oppenheim,  Int.  L., 

2  ed.  (1912)  263. 
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Straits 


state;  (B)  those  passing  between  the  territory  of  two  or  more  states; 
(C)  a  strait  may  also  connect  the  open  sea  or  a  branch  thereof  with 
inland  waters,  which  latter  may  be  either  surrounded  entirely  by 
the  territory  of  one  state  or  by  the  territory  of  several  states." 

Strait  Connecting  Branches  op  the  Open  Sea  and  Passing 
Entirely  Through  Territory  of  one  State. 

§307.  Where  a  strait  connects  branches  of  the  open  sea  and  runs 
entirely  through  the  territory  of  one  state,  it  is  clear  that  there  is  a 
question  of  whether  the  free  navigation  of  the  open  sea  extends 
through  the  strait  and  displaces  the  jurisdiction  which  the  state  would 
ordinarily  exercise  over  the  strait.  If  the  strait  is  less  than  six 
miles  wide,  then  the  maritime  belt  of  the  two  shores  meets  in  the 
middle,  and  the  strait  is  part  of  the  marginal  waters  of  the  state. 
Where,  however,  the  strait  is  more  than  six  miles  wide,  there  is  a 
space  between  the  two  outer  edges  of  the  maritime  belt  which  may 
properly  be  regarded  as  part  of  the  open  sea.^ 

Straits  Connecting  Branches  of  the  Open  Sea  and  Passing 
Through  the  Territory  of  Several  States. 

§308.  This  is  the  same  as  the  one  we  have  just  discussed  except 
that  here  there  are  different  states  on  different  sides  of  the  strait, 
and  consequently,  where  the  strait  is  narrow,  being  less  than  six 
miles,  there  will  be  a  conflict  in  the  maritime  belt  of  the  two  states, 
and  the  case  will  be  practically  the  same  as  that  of  an  international 
river,  complicated  with  the  question  of  whether  the  freedom  of  the 
open  sea  attaches  to  the  navigation  of  the  strait,  since  it  connects 
two  parts  thereof.  But  where  the  strait  is  more  than  six  miles  wide, 
then  the  maritime  belts  of  the  two  cotmtries  do  not  meet  in  the 
middle,  and  thfere  is  a  space  which  seems  to  be  just  as  much  a  part 
of  the  open  sea  as  any  other  branch.'    In  the  first  case  we  have  put, 


»•  Hershey,  Int.  L.,  (1912)  201  etseq.; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  296-300;  1  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  263  et  seq. 

*  1  Oppenheim.  Int.  L.,  2  ed.  (1912) 
265  et  seq.;  Wheaton,  Elements, 
Dana's  ed.  (1866)  271;  Vattel,  (1758) 
Chitty's  Trans.  Book  I.  §292;  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  197  et  seq. 

*  Straits  of  Fuca  between  Vancouver 
Island   and    territory   of   the   United 


States  of  America  are  divided  through- 
out into  British  and  American  waters, 
though  they  vary  in  width  from  ten  to 
twenty  miles;  Lawrence,  Int.  Law,  5 
ed.  (1913)  144.  Lymoon  Pass,  separ- 
ating British  Island  of  Hong  Kong  from 
the  continent,  was  one-half  British  and 
one-half  Chinese,  so  long  as  land  oppo- 
site Hong  Kong  was  British  territory; 
1  Oppenheim,  Int.  L..  2  ed.  (1912) 
266. 
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the  conflict  is  between  the  jurisdiction  of  the  border  state  and  the 
freedom  of  the  open  sea.  In  the  second  case,  there  can  be  no  conflict 
because  by  no  possible  argument  can  the  jurisdiction  of  the  two 
littoral  states  cover  the  whole  strait. 

Straits  Connecting  Branches  op  the  Open  Sea  With  Inland 

Waters. 

§309.  Where  a  strait  connects  a  branch  of  the  open  sea  with 
inland  water,  the  case  is  similar  to  that  of  a  river  in  all  instances 
where  one  state  owns  all  the  land  arotind  the  inland  water.'  Where, 
however,  two  or  more  states  abut  on  the  inland  water,  there  will  be 
the  same  conflict  we  have  already  noticed.  It  is  perfectly  clear,  in 
all  these  cases,  that  the  states  lying  inland  have,  an  interest  in  the 
free  use  of  the  straits.  A  few  cases  of  straits  are  referred  to  in  the 
note.* 

'  1  Oppenheim,  Int.  L.,  2  ed.  (1912)  that  the  Porte  may  open  the  straits  in 

267.  time  of  peace  to  men-of-war  of  friendly 

^Bosphoras  and  Dardanelles,  two  and  allied  powers  for  the  purpose,  if 
straits  passing  throtigh  Turkish  terri-  necessary,  of  securing  the  execution  of 
tory  connecting  the  Black  Sea  with  the  the  provisions  of  the  Treaty  of  Paris. 
Mediterranean.  When  the  Black  ,3ea  By  Treaty  of  Feb.  25,  1862,  between 
was  surrounded  entirely  by  Turkish  United  States  and  Turkey,  the  United 
territory,  the  straits  were  completely  States  is  continued  on  the  footing  of 
under  the  control  of  Turkey,  under  the  the  most  favored  nations  with  regard 
rule  of  international  law  as  tmderstood  to  passing  the  Dardanelles  and  Bos- 
at  that  time.  Russia  in  the  18th  phorus  and  trading  in  the  Black  Sea. 
century  acquired  territory  in  the  Black  States  not  parties  to  these  treaties  have 
Sea,  and  Turkey  by  several  treaties  made  no.  objection  to  the  principle  of 
with  other  states  pennitted  navigation  exclusion,  but  the  United  States  of 
through  the  straits  to  foreign  merchant-  America,  although  in  practice  conform- 
men  but  always  contended  that  she  ing,  seems  to  consider  that  it  is  not 
could  exclude  foreign  men-of-war.  This  bound  by  the  Treat>  of  London  to 
contention  was  recognized  by — (a)  the  which  it  is  not  a  party.  The  Porte  has 
provisionsof  Art.  116  of  the  Convention  allowed  foreign  men-of-war  carrying 
of  London  of  July  10,  1841,  between  crowned  heads  to  enter  the  straits,  and 
Turkey,  Great  Britain,  Austria,  Prance,  in  1904,  during  the  Russo-Japanese 
Russia  and  Prussia;  (b)  Art.  10  of  War,  allowed  two  vessels  belonging  to 
the  Treaty  of  Paris  of  1856,  and  con-  the  Russian  volunteer  fleet  to  pass 
vention  No.  1  thereunto  annexed,  by  through,  in  each  case  without  protest 
the  further  provisions  of  which  treaty  from  any  other  power.  In  1902,  how- 
light  public  vessels  in  the  service  of  ever,  when  four  Russian  torpedo  boat 
diplomatic  envoys  at  Constantinople  destroyers  were  allowed  passage  on 
may  be  admitted  to  the  straits,  (c)  condition  that  they  should  be  disarmed 
Art.  2  of  the  Treaty  of  London  of  1871,  and  fly  the  Russian  commercial  flag, 
by  which  latter  treaty  it  is  provided  Great  Britain  protested  and  declared 
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she  reserved  the  right  of  similar 
privileges,  if  necessary.  No  other 
power  appears  to  have  joined  in  the 
protest.  Condensed  from  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  268,  269.    See  also 

1  Halleck,  Int.  L.,  4  ed.  (1908)  ISln*; 
Hershey,  Int.  L.,  (1912)  202n»»; 
Lawrence,  Int.  Law,  5  ed.  (1913)  196; 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbett's  Trans.  IV.  IV.  6;  1  Moore, 
Dig.  of  Int.  L.,  (1906)  664;  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  268,  269; 
Twiss,  L.  of  Nations,  Peace,  2  ed, 
(1884)  308  et  seq.;  1  Westlake,  Int.  L., 

2  ed.   (1910)   198  et  seq.;    Wheaton, 
Elements,  Dana's  ed.  (1866)  264,  272; 
Woolsey,    Int.    L.,   6  ed.    (1897)    78. 
"The  Question  of  the  Bosphorus  and 
Dardanelles,"  (1917)  Coleman  Phillip- 
son  and  Noel  Buxton.    See  13  Amer.  J. 
Int.  Law,  365.    Danish  straits.    Elsi- 
neur  Sound  or  the  belts  dividing  Den- 
mark   axfd    Sweden    and    connecting 
Baltic  Sea  with  Kattgut,  as  to  which 
Denmark  formerly  claimed  the  right  to 
impose  Sound  dues.     See  1  Cobbett 
Cases,  3  ed.  (1909)  147  et  seq.;   Hall, 
Int.  Law,  6  ed.  (1909)  149;   1  Halleck, 
Int.  L.,  4  ed.  (1908)  178;  Hershey,  Int. 
L.,  (1912)  203n*^;  Lawrence,  Int.  Law, 
5  ed.  (1913)  194;   1  Moore,  Dig.  of  Int. 
L.,  (1906)  659  et  seq.;    1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  267;   1  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  254  et  seq.; 
Twiss,  L.  of  Nations,  Peace,   2  ed. 
(1884)  305,  306;   Wheaton,  Elements, 
Dana's  ed.  (1866)  264  et  seq.;  Woolsey, 
Int.  L.,  6  ed.  (1897)  77.     Gibraltar, 
Straits  of,  connecting  the  Mediterran- 
ean   Sea    and    the    Atlantic    Ocean; 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbett's  Trans.  IV.  IV.  6.     Great 
Britain:  Narrow  Seas,  Bristol  Channel, 
St.  George  Channel,  Irish  Sea,  North 
Channd;  Hall,  Int.  Law,  6  ed.  (1909)^ 
149;    Martens,  G.,  Law  of  Nations, 


(1788)  Cobbett's  Tians.  IV.  IV.  6;  1 
Moore,  Dig.  of  Int.  L.,  (1906)  739; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  266; 

1  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
264.  Hudson  Straits,  connecting  At- 
lantic with  Hudson  Bay.  Kara  Straits, 
which  connect  the  Kara  Sea  with  the 
Barents  Sea — ^Russian;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  266;  1  Westlake, 
Int.  L.,  2  ed.  (1910)  203.  Magellan, 
Straits  of,  connecting  Atlantic  and 
Pacific  Oceans;  Hershey,  Int.  L., 
(1912)  202n";    1  Oppenheim,  Int.  L., 

2  ed.  (1912)  267n*.  Solent,  which 
divides  the  Isle  of  Wight  from  England ; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  266. 
Sicily,  Straita  of,  to  King  of  Sicily; 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbett's  Trans.  IV.  IV.  6.  Yugor 
Straits,  connecting  the  Kara  Sea  with 
the  Barents  Sea — ^Russian;  .1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  266.  HaU, 
Int.  Law,  6  ed.  (1909)  156,  says  that 
there  is  no  distinction  between  a  gulf 
and  a  strait,  that  the  fact  that  other 
nations  need  to  pass  through  the  strait 
in  going  from  one  branch  of  the  open 
sea  to  another  is  immaterial  as  the 
same  use  may  be  made  of  the  maritime 
belt.  However,  he  overlooks  the  fact 
that  the  passing  through  the  strait  is 
absolutely  necessary  for  communication 
from  one  branch  of  the  open  sea  to 
another,  is  in  the  nature  of  a  necessary 
way,  whereas  in  the  case  of  a  marginal 
belt  the  various  parts  of  the  open  sea 
are  accessible  without  passing  through 
a  foreign  maritime  belt.  He  says  that 
the  circumstance  that  in  one  case  the 
body  qf  water  ends  in  the  land  and  in 
the  other,  opens  into  the  sea,  is  imma- 
terial to  control,  and  that  there  may  be 
greater  advantage  to  a  state  from  a 
foreign  use  of  a  strait  than  of  a  mari- 
time belt. 
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Maritime  Belt. 


§§310,  311 


Preliminary — Definition. 


§310.  The  maritime  belt  is  the  strip  of  water  where  the  open  sea 
washes  the  edge  of  the  land  territory  of  any  state,  and  within  which 
said  state  exercises  certain  jurisdiction.*  The  nature  and  extent  of 
that  jurisdiction  are  the  subject  of  controversy.  The  heading  of 
the  discussion  will  appear  by  the  table  in  the  note.* 

Extent  of  Maritime  Belt. 

§311.  There  is  no  common  agreement  as  to  the  distance  from 
the  shore  to  which  this  jurisdiction  extends  or  as  to  the  starting 
point  from  which  to  measure.  The  three-mile  or  one  maritime 
league  limit  was  suggested  in  the  eighteenth  century,  as  that  was 
then  the  range  of  shot  fired  from  cannon  at  a  fixed  position  on  shore. 
This  limit  has  been  generally  assented  to,^  but  claims  have  frequently 


*  "Maritime  belt  is  that  part  of  the 
sea  which  in  contradistinction  to  the 
open  sea,  is  under  the  sway  of  the 
littoral  States:"  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  255.  He  does  not  indicate 
what  part  of  the  sea  it  is,  and  the  word 
*'sway"  is  ambiguous.  See  as  to 
maritime  belt;  Vattel,  (1758)  Chitty's 
Trans.  Book  I.  §287. 

•  The  maritime  belt: 
Preliminary  and  definition ....   §310 

Extent  of §311 

Jurisdiction    of    littoral    and 

foreign  states  therein: 

Preliminary §312 

.Nature  of  the  respective  jur- 
isdictions     §313 

Municipal  law  of  littoral  state  §314 
Vessels: 

Preliminary §315 

Theories  as  to  jurisdiction .   §316 
Individuals  alighting  from 

the  vessel §317 

Voluntary  entry: 

Preliminary §318 

Passage  through §319 

Public  ships  in  the  belt: 
Preliminary §320 


Jurisdiction  of  littoral 

state  over '...   §321 

Asylum §322 

Commissioning  of §323 

Private  vessels  in  the  belt: 

Preliminary §324 

Jurisdiction  of  littoral 

state  over §325 

Asylum  in §326 

Foreign  ships  and  vessels 

of  third  states §327 

Involuntary  entry §328 

Fisheries §329 

Coastwise  trade §330 

Treaties  affecting §331 

Maritime  ceremonies §332 

^  Treaties  between  England  and 
United  States  of  1 8 1 8,  and  England  and 
France  of  August  2, 1839,  fixed  limits  of 
exclusive  fishery  at  three  marine  miles. 
An  English  act  of  1833  assumes  the 
marine  league  as  the  limit;  Wheaton, 
Elements,  Dana's  ed.  (1866)  256.  See 
Lawrence,  Int.  Law,  5  ed.  (1913)  141; 
Vattel,  (1758)  Chitty's  Trans.  Book  I. 
§289;  Wheaton,  Elements,  Dana's  ed. 
(1866)  255n»«. 
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Width  and  Extent 


been  made  to  jurisdiction  over  a  greater  distance.*  The  principle 
seems  to  be  this.  Each  state  admittedly  exercises  jurisdiction  at 
least  three  miles  from  shore,  but  it  is  doubtful  whether  anv  state 
exercises  any  greater  jiuisdiction,  and  since  the  principle  depends 
on  protection  as  based  on  the  range  of  artillery,  the  width  of  the  belt 
will  be  likely  to  change  from  time  to  time  with  changes  in  the  range 
of  cannon,'  There  is  no  agreement  as  to  the  point  from  which  the 
maritime  belt  is  to  be  measured;   some  say  it  is  from  low  water  line, 


•  Norway  claims  four  miles,  Spain 
has  claimed  six  miles.  Institute  of 
International  Law  resolved  in  favor  of 
six  maritime  leagues  or  eighteen  miles. 
See  Resolutions  at  meeting  of  1894, 
Carnegie  Ed.,  113.  The  Swedish  claim 
of  four  miles  was  not  admitted  in  the 
case  of  the  "Elida"  in  the  German  Prize 
Court,  10  Amer.  Joum.  Int.  Law,  916, 
where  the  ship  was  seized  more  than 
three  miles  off  the  Swedish  coast,  and 
being  within  four  miles  she  was  ad- 
judged as  being  seized  on  the  high  sea. 
In  the  Behring  Sea  controversy,  the 
United  States  claimed  jurisdiction  over 
waters  beyond  the  three-mile  limit, 
against  which  Great  Britain  protested. 
The  matter  was  submitted  to  arbitra- 
tion August  15,  1893,  Isee  1  Cobbett 
Cases,  3  ed.  (1909)  124  et  seq.]  and  the 
award  against  the  United  States  was 
founded  on  the  facts  that  the  earlier 
Russian  claim  was  not  clear,  had  not 
been  admitted  by  Great  Britain,  and 
the  United  States,  therefore,  had  no 
claim  outside  three  miles  from  the  time 
of  the  purchase  in  1867.  Hall,  Int. 
Law,  6  ed.  (1909)  154n^  however, 
denies  that  the  three-mile  limit  was 
involved  in  the  discussion.  During  war 
between  Spain  and  United  Provinces, 
James  I.  marked  out  along  his  coast 
certain  boundaries  within  which  armed 
vessels  were  forbidden.  Great  Britain 
has  immemorably  claimed  exclusive 
jurisdiction  over  bays  within  lines 
drawn  from  one  promontory  to  an- 
other,    called     "King's     Chambers." 


i« 


«« 


"British  Hovering  Act,*'  9  George  II., 
Cap.  35  (1736),  assumed,  for  certain 
revenue  purp>oses,  a  jurisdiction  of  four 
leagues  from  the  coast,  extended  *  by 
Act.  47  Geo.  Ill,  11.  sess.  c.  66,  to 
100  leagues  from  the  coast.  The 
United  States  Revenue  laws  are  similar; 
1  Halleck,  Int.  L.,  4  ed.  (1908)  168n«. 
See  Hershey,  Int.  L.,  (1912)  195  et  seq. 
See  North  Atlantic  Coast  Fisheries 
Arbitration,  1910;  Hague  Court  Re- 
ports Carnegie  ed.,  141  et  seq.;  Hall, 
Int.  Law,  7  ed.  (1917);  4  Amer.  J.  Int. 
Law,  948  et  seq. 

•  In  1805,  during  war  between  Great 
Britain  and  Spain,  the  British  privateer 
Minerva"  captured  the  Spanish  vessel 
Anna'*  near  the  mouth  of  the  River 
Mississippi.  When  brought  before  the 
British  Prize  Court,  the  United  States 
claimed  the  captured  vessel  on  the 
ground  that  she  was  captured  within 
the  American  territorial  maritime  belt. 
Lord  Stowell  gave  judgment  in  favor  of 
this  claim,  because,  although  it  ap- 
peared that  the  capture  did  actually 
take  place  more  than  three  miles  off  the 
coast  of  the  continent,  the  place  of 
capture  was  within  three  miles  of  some 
small  mud  islands  composed  of  earth 
and  trees  drifted  down  into  the  sea; 
The  "Anna,"  5  C.  Rob.  332  (1805);  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  301 
et  seq.  "The  territorial  limits  of  the 
United  States  were  not  at  this  date 
precisely  ascertained.  An  Act  of 
Congress  in  1794  fixed  the  range  of 
cannon  shot  as  the  limit  of  U.  S.  juris- 
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f  $312,  313 


others  from  high  water  line,  and  some  argue  that  the  line  is  to  be  drawn 
(A)  from  the  middle  of  the  first  channel  oflE  shore;*®  (B)  from  depth 
when  water  first  ceases  to  be  navigable;  (C)  from  the  point  where 
coast  batteries  can  still  be  erected." 

Jurisdiction  of  Littoral  and  Foreign  States  in  the  Maritime  Belt. 


Preliminary. 


§312.  Several  interesting  questions  arise  as  to  the  jurisdiction  of 
the  littoral  and  foreign  state  in  the  maritime  belt.  The  littoral 
state,  by  reason  of  the  proximity  of  the  maritime  belt  to  its  own 
territory,  can  exercise  its  jurisdiction  therein  in  many  ways,  but  the 
foreign  state  can  have  access  to  the  maritime  belt  qjily  by  vessels 
proceeding  from  the  open  sea  except  where  the  boundary  between 
two  states  runs  to  the  margin  of  the  sea,  in  which  case,  as  to  the 
part  adjoining  the  boundary  line,  other  acts  of  jurisdiction  are 
possible.  No  discussion  has  arisen  as  to  such  case,  and  our  attention 
will  therefore  be  confined  to  (A)  vessels  proceeding  from  the  open 
sea;  (B)  fisheries;  (C)  coastwise  trade;  (D)  treaties  as  to  the  mari- 
time belt.  Before  proceeding  to  the  discussion  of  these,  we  shall 
say  a  few  words  about  (A)  the  nature  of  the  jurisdiction  of  the  littoral 
and  foreign  state,  and  (B)  the  municipal  law  of  the  littoral  state 
concerning  the  maritime  belt. 


Nature  op  Jurisdiction  op  Littoral  and  Foreign  State  in 

Maritime  Belt. 

§313.  There  are  two  theories  as  to  the  nature  of  the  jurisdiction 
of  the  littoral  and  foreign  state  exercised  in  the  maritime  belt.  (A) 
One  is  that  the  absolute  jurisdiction  of  the  state  stops  with  the  shore 
line,  and  the  marginal  jurisdiction  is  qualified  and  exercisable  only 
to  the  extent  necessary  concurrently  with  other  states.  (B)  The 
other  is  that  the  absolute  and  exclusive  jurisdiction  extends  to  the 


diction,  and  conferred  upon  the  District 
Courts  authority  to  restore  prizes  made 
in  violation  of  the  U.  S.  territorial  rights 
so  defined.  In  the  subsequent  case  of 
the  'Fanny,'  Peters  affirmed  his  judg- 
ment in  the  'William/"  Walker, 
Science,  Int.  L.,  (1893)  321. 


I'Hershey,  Int.  L.,  (1912)  195n»;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  256. 

"  As  to  archipelago  and  whether 
maritime  belt  extends  so  as  to  include 
them,  see  Hall,  Int.  Law,  6  ed.  (1909) 
125.  For  discussion  of  the  Archipi^lago 
de  los  Canarios,  see  Hall,  Int.  Law,  6  ed. 
(1909)  125. 
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edge  of  the  maritime  belt,  that  the  waters  within  which  are  as  much 
a  part  of  the  territory  of  the  state  as  the  land  is,  and  that  any  juris- 
diction exercised  therein  by  a  foreign  state  exists  merely  because  of 
limitations  on  the  exercise  of  the  absolute  jurisdiction  imposed  by 
the  international  factors  of  conduct."  This  is  believed  to  be  the 
proper  view,  particularly  in  view  of  the  fact  that  the  width  of  the 
maritime  belt  is  based  upon  the  extent  of  effective  control  from 
the  shore,  a  jurisdiction  sustained  by  artillery,  which  is  about  as 
absolute  as  any  which  can  be  imagined.  A  foreign  ship  comes  from 
the  high  sea  into  the  maritime  belt  under  the  command  of  her  captain, 
who  represents  and  exercises  the  jurisdiction  of  his  own  state.  This 
jurisdiction  is  overcome  by  the  superior  jurisdiction  of  the  littoral 
state,  which  may  be  completely  exercised  except  so  far  as  restrained 
by  the  factors  of  international  conduct.  It  has  been  suggested  that 
there  is  a  sort  of  concurrent  jurisdiction.  Other  writers  have  put  the 
jxuisdiction  on  the  ground  of  waiver,"  which  is  unsound  because 
there  is  no  evidence  of  such  an  agreement  and  it  is  admittedly  impos- 
sible to  extend  it  to  the  case  of  the  so-called  right  of  innocent  passage.  ^^ 


Municipal  Law  of  Littoral  State  as  to  Maritime  Belt. 

§3 14.  The  littoral  state  may  make  such  provisions  of  the  mtmidpal 
law  as  to  the  maritime  belt  as  it  sees  fit,  and  it  may  refrain  from 
exercising  all  of  the  power  in  the  belt  to  which  it  is  competent  under 
the  rules  of  international  law.  In  any  event,  so  far  as  the  provisions 
of  that  municipal  law  are  consistent  with  international  law,  no 
question  will  arise  for  the  consideration  of  the  international  lawyer. 
Where,  however,  it  exceeds  the  power  exercisable  tmder  the  inter- 
national factors  of  conduct,  there  is  an  excess  of  jtirisdictional  power 
in  the  maritime  belt." 


"  For  discussion  of  the  views,  see 
Hall,  Int.  Law,  6  ed.  (1909)  I52n»; 
Hershey,  Int.  L.,  (1912)  195n»;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  255, 
256;  Twiss,  L,  of  Nations,  Peace,  2  ed. 
(1884)  293;  1  Westlake,  Int.  L.,  2  ed. 
(1910)  187  et  seq.;  Woolsey,  Int.  L.,  6 
ed.  (1897)  68  et  seq.;  Vattel,  (1758) 
Chitty's  Trans.  Book  I.  §288. 

"  1  Westlake,  Int.  L.,  2  ed.  (1910) 
264. 

**  Where  there  is  a  dependent  and 
independent  state  having  jurisdiction 
over  the  same  territory,  questions  will 


arise  as  to  the  jurisdiction  of  each  over 
the  maritime  belt.  See  Hall,  Int.  Law, 
6  ed.  (1909)  129;  2  Moore,  Dig.  of  Int. 
L.,  (1*906)  16-18. 

**  The  jurisdiction  of  British  courts 
over  the  maritime  belt  depends  on 
statute.  For  discussion  see  1  Halleck, 
Int.  L.,  4  ed.  (1908)  170-174,  191-197. 
(1878)  41,  42  Vict.  C.  73,  passed  in 
consequence  of  the  decision  in  the 
"Franconia"    R.    v.   Keyn,    2    L.R. 

Exch  Div.  63  (1876);  Woolsey,  Int. 
L.,  6  ed.  (1897)  70;  Snow  Cases,  (1893) 
55  et  seq. 
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The  Maritime  Belt 

Vessels  in  the  Maritime  Belt. 


§§315,  316 


Preliminary. 


§315.  Public  and  private  vessels  have  already  been  defined  and 
the  distinction  between  them  pointed  out.**  Public  vessels  are  also 
to  be  divided  in  this  connection  into  two  kinds:  (A)  armed  ships  of 
war;  (B)  unarmed  public  vessels,  the  latter  being  more  nearly  of  the 
character  of  private  vessels,  although  no  distinction  of  this  kind  has 
been  drawn.  We  must  also  distinguish  between  voluntary  and 
involuntary  entry  of  a  ship,  and  consider  separately  the  case  of  a 
foreign  state,  a  littoral  state  and  a  third  state.  Several  theories 
have  been  advanced  as  applicable  to  public  and  private  ships,  which 
will  be  adverted  to  before  proceeding  to  the  discussion  of  each  of  them 
separately. 

Theories  as  to  Jurisdiction  Over  Vessels  in  the  Maritime  Belt. 

§316.  Several  theories  have  been  advanced.*'  It  has  been  sup- 
posed that  the  fiction  of  extra-territoriality  applies,  and  that  a 
foreign  ship  entering  the  maritime  belt  presents  a  case  of  the  impene- 
tration  of  the  jurisdiction  of  one  state  by  that  of  another.  The 
fictitious  nature  of  this  idea,  so  far  as  the  territorial  power  of  the 
state  is  concerned,  has  already  been  pointed  out,*'  but  the  idea  has 
more  weight  in  the  case  of  the  maritime  belt  if  we  adopt  the  theory 
of  qualified  jiuisdiction  of  the  littoral  state.  Other  writers  have 
attempted  the  view  that  there  is  a  right  of  innocent  passage  or 
navigation  in  the  maritime  belt,  without  defining  the  sense  in  which 
the  word  ** right"  is  used.  If  it  be  used  in  the  sense  of  power,  a 
power  which  is  unrestrained,  then  the  exercise  of  that  power  by  a 
foreign  state  is  consistent  with  either  theory,  as  it  may  be  an  exercise 


»•  See  §§282,  285,  ante. 

"Hall,  Int.  Law,  6  ed.  (1909)  157- 
158,  says  is  based  on  general  consent 
and  universal  practice  for  one  hundred 
years.  See  Lawrence,  Int.  Law,  5  ed. 
(1913)  194.  Discussion  of  extra-terri- 
toriality by  the  following  authors: 
Hall,  Int.  Law,  6  ed.  (1909)  250;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  232-245. 
It  does  not  follow,  however,  as  sug- 


gested by  Walker,  Science,  Int.  L. 
(1893)  402,  that  if  the  notion  of  extra- 
territoriality be  admitted  as  to  the  ship 
on  the  high  sea,  it  remains  when  the 
ship  enters  the  maritime  belt.  The 
maritime  jurisdiction  of  the  littoral 
state  effectually  strips  away  any  sup- 
posed territoriality  existing  on  the  open 
sea. 

"See  §221,  ante. 
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§§317,  318 


Voluntary  Entry  of  Vessels 


of  qualified  jurisdiction  or  of  a  power  sustained  by  international 
factors  of  conduct.* 

Individuals  Alighting  from  a  Vessel  in  the  Maritime  Belt. 

§317.  The  jurisdiction  of  the  foreign  state  is  confined  to  the  ship, 
just  as  it  was  on  the  sea,  and  that  jurisdiction  is  not  extended  by  the 
entry  of  that  ship  into  the  maritime  belt.  As  soon,  therefore,  as  an 
individual  leaves  the  ship  in  a  foreign  port,  he  departs  from  any 
vestige  of  the  jurisdiction  of  his  own  state  and  comes  completely 
within  the  power  of  the  jurisdiction  of  the  littoral  state.  This  case, 
therefore,  is  to  be  discussed  under  the  heading  of  *'An  independent 
state  and  aliens,"  and  our  attention  at  this  point  is  confined  to  the 
ship  itself  lying  at  anchor  within  or  passing  through  territorial  waters. 
It  has  been  suggested  that  when  the  crew  of  a  ship  are  on  shore 
officially  in  the  service  of  the  ship,  they  have  the  same  immunity 
as  when  on  board,  but  when  on  pleasure  or  leave,  the  immunity 
ceases.'  The  distinction  is  believed  to  be  without  weight  and 
unsupported  by  practice  or  authority. 

Voluntary  Entry. 


Preliminary. 


§318.  In  the  case  of  volimtary  entry,  we  have  to  distinguish 
between  public  vessels  and  private  vessels.  Much  has  been  written 
about  the  entry  of  a  public  ship  in  the  maritime  belt  and  the  writers 


*  The  manner  in  which  the  jurisdic- 
tion of  a  captain  of  a  foreign  vessel  in 
the  maritime  belt  will  be  affected  by  the 
exercise  of  the  jurisdiction  of  the  littoral 
state  is  exhibited  in  the  following  tabic: 
(A)  The  conduct  of  the  captain  as  cap- 
tain in  directing  the  movement  of  the 
vessel.  (B)  The  conduct  of  those  on 
board  the  vessel:  I.  Who  may  be:  (a) 
Members  of  the  state  whose  flag  the 
ship  flies,  (b)  Members  of  the  littoral 
state,  (c)  Members  of  a  third  state. 
2.  Any  of  whom  may:  (a)  Come  in  on 
the  vessel,  (b)  Go  on  board  after  she 
enters  the  maritime  belt.    See  §§322, 


326,  post,  on  asylum.  3.  Whose  con- 
duct may:  (a)  Affect  those  on  board 
the  vessel,  (b)  Affect  persons  on  shore 
or  anywhere  in  the  maritime  belt. 
(C)  The  manner  in  which  the  littoral 
state  may  act  to  aid  its  jurisdiction: 
(1)  Request  the  ship  to  leave  or  expel  it 
by  force.  (2)  Board  the  ship  and  exe- 
cute process  on  board.  (3)  Take  per- 
sons off  the  ship  and  bring  them  on 
shore.  (4)  Detain  the  ship  by  force. 
See  I  Westlake,  Int.  L.,  2  ed.  (1910) 
270. 

*  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
508. 
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have  advanced  several  theories  in  connection  therewith,'  some 
saying  that  there  is  a  so-called  right  of  innocent  passage,  others, 
that  there  is  no  such  right.  It  seems  clear  that  since  the  ship  is  an 
agent  of  the  state  capable  of  performing  a  state  act,  and  is  an  agent 
of  force  and  built  primarily  for  use  in  war,  that  every  such  ship  may 
be  supposed  to  be  subject  to  some  restriction  as  to  its  entry.  A  dis- 
tinction has  accordingly  been  drawn,  and  some  writers  insist  that 
such  a  ship  may  not  enter  without  the  consent  of  the  littoral  state,  as 
it  may  come  on  a  hostile  errand  and  is  capable,  while  in  the  maritime 
belt,  of  inflicting  considerable  damage.  The  entry  of  such  a  ship  is 
not  necessary  to  international  commerce,  and  its  visit  may  be  hostile 
or  friendly,  and  in  the  latter  case  is  a  mere  parade  of  the  naval  power 
of  the  foreign  state.  No  rule  can  be  laid  down,  as  the  practice 
varies  among  the  independent  states  of  the  world.  In  many  cases, 
as  in  the  states  of  Western  Europe,  restrictions  are  laid  upon  the 
entry  of  public  warships,  limiting  the  number,  prescribing  the  harbor 
in  which  they  may  enter,  requiring  notice  in  advance  through  diplo" 
matic  channels,  etc.^    It  seems  clear  from  these  cases  that  each 

>Hall,  Int.  Law,  6  ed.  (1909)  158;  port  of  the  United  States.  Letter  from 
Hershey^  Int.  L.,  (1912)  197,  notes;  the  office  of  Naval  Intelligence,  Wash- 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  259-  ington,  D.  C,  dated  March  29,  1919. 
260;  Wheaton,  Elements,  Dana's  ed.  Martens,  G.,  Law  of  Nations,  (1788) 
(1866)  158,  159n.  Cobbett's  Trans.  III.  III.  2n,  says  the 

*  See  regulations  governing  the  visits  maritime  powers  often  make  treaties 
of  men-of-war  promulgated  by  various  fixing  the  number  of  vessels  of  war  that 
countries,  issued  by  the  Office  of  Naval  may  enter  or  pass  without  special  per- 
Intelligence  of  the  United  States  Navy,  mission.  Thus,  Denmark  and  Genoa, 
corrected  to  June  10,  1916;  10  Ameri-  in  1756,  Art.  12,  stipulated  for  three; 
can  J.  Int.  L.,  Supp.,  121-178.  The  Great  Britain  and  Spain  in  1667,  Art. 
United  States  of  America  has  no  regu-  16,  fixed  for  eight.  See  provisions  of 
lation  concerning  the  visits  of  foreign  the  Treaty  of  Berlin  of  1878  as  follows: 
men-of-war  to  American  ports  in  time  "  The  port  of  Antivari  and  all  the  waters 
of  peace,  except  that  they  shall  not  of  Montenegro  shall  remain  closed  to 
visit  certain  harbors,  to- wit:  Tortugas,  the  ships  of  war  of  all  nations;'*  Wilson 
Florida;  Great  Harbor,  Culebra;  Guan-  &  Tucker,  Int.  L..  (1901)  118.  1784— 
tanamo,  Cuba;  Pearl  Harbor,  Hawaii;  The  Emperor  of  Austria  attempted  to 
Guam;  Subig  Bay,  Philippine  Islands;  open  the  navigation  of  the  Scheldt  and 
Kiska,  Aleutian  Islands;  without  first  sent  a  ship  flying  the  imperial  flag  for 
obtaining  permission  of  the  Secretary  the  purpose  of  ascending  the  river, 
of  the  Navy  through  their  respective  When  the  ship  refused  to  go  back  to  sea. 
Ministers  and  the  State  Department,  it  was  fired  upon  by  Dutch  vessels  and 
Permission  must  similarly  be  obtained  compelled  to  anchor.  The  Emperor 
before  such  a  vessel  may  enter  the  withdrew  his  ambassador  from  Holland 
actual  limits  of  a  navy  yard  in  any  and  demanded  satisfaction.    The  Dutch 
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independent  state  in  fact  exercises  the  power  of  restraining  the  entry 
of  public  ships  in  such  manner  as  it  deems  best. 

The  entry  of  a  private  ship  into  the  maritime  belt  is  so  essentially 
necessary  to  the  current  of  international  commerce  that  the  self- 
interest  of  every  state  impels  it  to  accord  full  privilege  of  entry  to 
such  vessels.  The  practice  is  in  universal  accord  throughout  the 
world  and  the  case  where  any  independent  state  will  prohibit  the 
entry  of  mercantile  vessels  to  its  ports  except  in  time  of  war  or  under 
some  particular  temporary  circiunstances  of  quarantine,  etc.,  would 
be  almost  unthinkable.  The  writers  have  argued  at  length  on  the 
matter,  some  have  supposed  that  the  entry  of  the  ship  rests  on  usage; 
others  think  the  foreign  state  has  a  so-called  legal  right  for  its  ships 
to  enter,  others  a  theoretical  right,  etc'  This  discussion  proceeds 
upon  the  ambiguous  use  of  the  word  ** right"  •  and  leads  to  no 
rational  conclusion.  The  entry  is  dependent  on  commerce,  necessity 
and  self-interest,  just  as  in  the  case  of  the  movement  of  individuals 
from  one  state  to  another. 


Ship  Merely  Passing  Through  the  Maritime  Belt. 

§319.  When  a  ship  merely  passes  through  the  maritime  belt 
without  stopping  at  any  port  and  without  inflicting  any  damage, 
there  is  no  practical  reason  for  the  littoral  state  to  avow  any  juris- 
diction; indeed,  any  action  of  that  kind  would  be  practically  incon- 
venient and  not  worth  the  burden  or  expense  of  maintaining  the 
necessary  force.  ^  The  littoral  state  has  obviously  the  power  to 
affect^  such  vessels,  but  in  practice  does  not  exercise  that  power.* 

merely  offered  an  apology;    2  Philli-  '  The  Duke  of  Savoy  at  one  time 

more,  Int.  L.,  3  ed.  (187^1888)  50.  levied  a  toU  under  the  name  of  ViUe- 

The  following  distinguish  between  the  franche,  on  aU  vessels  passing  within 

passage  of  an  army  and  the  entry  of  a  eighteen  miles  distance  from  the  port 

ship  of  war:    Twiss,  L.  of  Nations,  of  Nice;"  Twiss,  L.  of  Nations,  Peace, 

Peace,  2  ed.  (1884)  271,  272;  Wheaton.  2  ed.  (1884)  305n4^ 

Elements,  Dana's  ed.  (1866)  158,  159,  '  The  following  distinguish  and  assert 

*  1  Oppenheim,  Int.  L.,  2  ed.  (1912)  a  so-called  right  of  innocent  passage: 

259.  Hall,  Int.  Law,  6  ed.  (1909)  202-204; 

•See  §115,  ante,  Hershey,  Int.  L.,  (1912)  196;    1  West- 

'  On   the   principle   of   the   maxim  lake.  Int.  L.,  2  ed.  (1910)  266. 
Injuria  absque  damno,  see  Woolsey, 
Int.  L..  6  ed.  (1897)  69. 
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The  Maritime  Belt  §§320,  321 

Public  Vessels  in  the  Maritime  Belt. 


Preliminary. 


§320.  A  public  armed  ship  of  war  represents  the  dignity  and  power 
of  a  state,  and  at  the  same  time,  is  presimiably  an  agent  for  the  exer- 
cise of  force  by  that  state,  and  it  therefore  enters  the  maritime  belt 
under  a  cloud  of  suspicion.  There  are  several  questions  to  be  con- 
sidered: (A)  the  jurisdiction  of  the  littoral  state;  (B)  asylimi: 
(C)  conmussioning  of  ships  in  the  maritime  belt. 

Jurisdiction  op  the  Littoral  State  Over  a  Foreign  Public 

Vessel. 

§321.  Since  a  public  vessel  is  an  organ  of  the  state  government,  an 
agency  for  the  use  of  international  force,  and  represents  the  dignity 
and  honor  of  the  state,  it  follows  that  the  only  remedy  a  state  has 
for  the  act  of  such  a  ship  within  its  maritime  belt  is  by  setting  in 
motion  the  international  factors  of  conduct  to  which  we  have  already 
referred,  and  that  consequently  such  a  ship  is  not  subject  to  the 
process  of  the  municipal  court;  in  fact  it  is  in  the  same  position  as 
an  envoy.*®  The  littoral  state,  therefore,  may  either  expel  the  ship 
by  force  from  the  maritime  belt,  which  no  doubt  it  may  do  in  an 
extreme  case  for  self-preservation,  or  request  the  foreign  state  to 
recall  the  ship.  The  public  ship  is  not  subject  to  municipal  law 
while  engaged  in  international  violence;  a  fortijri,  it  is  not  subject 
when  not  engaged  in  international  violence.  The  officers  of  the  ship 
when  performing  a  state  act  are  not  subject  to  the  municipal  juris- 
diction, but  they  can  only  perform  that  state  act  on  the  deck  of  the 
ship.  The  minute  they  leave  it,  their  capacity  to  fimction  as  naval 
officers  ceases  because  they  have  nothing  with  them  to  command. 
The  littoral  state  must,  out  of  regard  for  its  self-interest  and  the 
welfare  of  its  inhabitants,  enforce  local  regulations  against  such  a 

*®  For  discussion  of  public  vessels,  see  (1866)  168;  Wilson  &  Tucker,  Int.  L., 

Hall,  Int.  Law,  6  ed.  (1909)  186-196;  (1901)  117etseq.    For  regulations  cor- 

1  Halleck,  Int.  L.,  4  ed.  (1908)  230n^;  rected  to  June  10,  1916,  of  the  various 
Lawrence,  Int.  Law,  5  ed.  (1913)  247;  independent  states  of  the  world,  con- 

2  Moore,  Dig.  of  Int.  L.,  (1906)  662  et  ceming  foreign  men-of-war,  issued  by 
seq.;  1  Oppenheim,  Int.  L.,  2  ed.  (1912)  the  Office  of  Naval  Intelligence  of  the 
504;  Walker,  Man.  Int.  L.  (1895)  80,  United  States  Navy,  see  10  American 
81;    1  Westlake,  Int.  L.,  2  ed.   (1910)  J.  Int.  L.,  Supp,  121-178. 

167;    Wheaton,  Elements,  Dana's  ed. 
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vessel,  and  if  it  fails  to  comply,  its  own  state  will  be  requested  to 
withdraw  it.  In  practice,  all  public  ships  of  foreign  states  within 
the  maritime  belt  comply  with  many  local  regulations  just  as  the 
envoy  does,  because  the  regulations  are  necessary  to  the  commerce 
of  the  port  and  any  objection  to  them  will  be  trivial  and  have  no 
bearing  on  maintaining  the  dignity  of  the  state.  A  nimiber  of  cases 
are  referred  to  in  the  note."  • 

^^  1668,  Spanish  ships  were  seized  in  which  the  ship  set  sail  without  obeying 
Flushing  by  Holland  for  satisfaction  of  its  order.  The  United  States  admitted 
a  debt  due  from  the  King  of  Spain,  that  the  captain  of  the  ship  behaved 
Ships  seem  to  have  been  released  on  properly;  1  Cobbett  Cases,  3  ed.  (1909) 
interposition  by  States  General;  258et  seq.;  Hall,  Int.  Law,  6ed.  (1909) 
Wheaton,  Elements,  Dana's  ed.  (1866)  190;  Lawrence,  Int.  Law,  5  ed.  (1913) 
161;  1  Westlake,  Int.  L.,  2  ed.  (1910)  248.  1898,  U.  S.  S.  "Bancroft"  was 
266n^.  1794,  an  English  sloop  of  war  fired  upon  on  entering  the  harbor  at 
entered  the  harbor  of  Newport  in  Smyrna,  Turkey.  She  was  unknow- 
Rhode  Island.  The  State  of  Rhode  ingly  violating  the  regulations  forbid- 
Island  sent  some  persons  on  board  to  ding  an  entry  into  the  harbor  at  night, 
ascertain  whether  American  citizens  Turkey  apologized.  United  States  ship 
were  detained  on  board,  and  the  cap-  was  in  a  Japanese  port,  and  it  was  held 
tain,  who  was  on  shore,  acting  appar-  by  the  Supreme  Court  of  the  United 
ently  under  some  constraint,  furnished  States  that  the  United  States  Consular 
the  state  officials  with  a  letter  requiring  Court  of  Japan  had  jurisdiction  to 
the  commanding  officer  to  afford  them  punish  a  British  sailor  who  formed  part 
assistance.  Six  Americans  were  found  of  the  crew  of  the  ship.  1903,  the 
who  were  discharged  by  order  of  the  Government  of  the  Netherlands  refused 
captain.  Great  Britain  complained;  to  permit  execution  against  a  ship  at 
Hall,  Int.  Law,  6  ed.  (1909)  186.  Flushing  belonging  to  Belgium  and 
Walker,  Man.  Int.  L.,  (1895)  79,  says  used  as  a  training  ship  for  pilots,  on  a 
the  captain  was  detained  on  shore  and  judgment  which  had  been  obtained 
that  the  Attorney  General  of  the  United  against  Belgium  and  affirmed  by  the 
States  of  America  seems  to  have  been  Supreme  Court  at  the  Hague;  1  West- 
inclined  to  r^ard  the  action  of  Rhode  lake.  Int.  L.,  2  ed.  (1910)  283.  "In  the 
Island  as  justifiable.  In  the  case  of  the  case  of  Charles  et  George  (Martens' 
English  packet  "Chesterfield"  in  New  Causes  Celebres,  v.  605),  the  French 
York  Harbor,  the  United  States  Gov-  Government  claimed  the  exemption  of 
ernment  took  the  view  that  it  was  law-  a  public  ship  for  a  private  vessel  en- 
ful  to  serve  civil  or  criminal  process  on  gaged  in  a  private  commercial  enter- 
a  British  ship  of  war  lying  in  an  Amer-  prise  on  the  ground  that  she  had  on 
ican  harbor;  Hall,  Int.  Law,  6  ed.  board  an  agent  of  the  French  Govem- 
(1909)  187  et  seq. ;  Walker,  Man.  Int.  ment  to  see  that  she  did  not  violate  the 
L.,  (1895)  79.  1856,  the  "Sitka,"  cap-  law  of  France  forbidding  the  slave 
tured  by  the  English  from  the  Russians,  trade.  The  Portuguese  Government 
came  into  San  Francisco  with  a  prize  had  arrested  the  vessel  for  being 
crew  and  some  Russian  prisoners  on  engaged  in  that  trade  in  Portuguese 
board.  A  California  court  issued  a  waters.  The  exemption  was  denied  by 
writ  of  habeas  corpus,  after  service  of  Portugal,  who  yielded  to  the  demand 
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Asylum  in -Public  Foreign  Ships  in  Maritime  Belt. 

§322.  Since  the  public  ship  within  the  jurisdiction  is  free  from  the 
process  of  the  municipal  court,  it  follows  that  any  individual  on  board 
the  ship  is,  iii  like  manner,  free,  and  subject  to  the  jurisdiction  of  the 
foreign  state.  The  question  will  then  arise  whether  the  members  of 
the  littoral  state  who  come  on  board  the  foreign  ship  while  it  is  in 
the  maritime  belt,  will  be,  in  like  manner,  free  from  process  of  the 
Court  of  their  own  state.  ^*  It  seems  perfectly  clear  that  in  fact 
they  are  protected  by  the  jurisdiction  if  the  foreign  state  chooses  to 
insist,  but  in  practice  the  principal  maritime  states  of  the  world  decline 
to  permit  their  public  vessels  to  be  used  as  an  asylum  for  criminals. 
The  commanders  of  such  vessels  will  ordinarily,  when  requested, 
deliver  them  up  to  the  local  authorities,  just  as  the  envoy  will  refuse 
to  permit  the  legation  to  be  used  as  an  asylum  for  criminals.  The 
cases  are  exactly  parallel.  Political  refugees  have  been  sometimes 
considered  as  being  in  a  different  class,  and  in  a  country  where 
revolutions  frequently  occur,  the  local  politicians,  when  fleeing  from 
each  other,  will  seek  refuge  on  warships  of  foreign  powers.  The 
question  of  how  far  the  asylum  is  to  be  granted  is  entirely  in  the 
discretion  of  the  foreign  state.  Some  instances  are  referred  to  in  the 
note.'* 


for  restoration  only  on  the  ground  of  507;    1  Westlake,  Int.  L.,  2  ed.  (1910) 

inability  to  resist  the  superior  power  of  268,  269;    Wilson  &  Tucker,  Int.  L., 

France.    France  refused  to  submit  the  (1901)  119. 

case    to    arbitration.      No    European  "  1848,     the    British    Government 

power  offered  aid  to  Portugal.     The  ordered  a  vessel  to  be  ready  to  take  the 

case  has  painfully  the  look  of  mere  vis  Pope  on   board   in   case  refuge   was 

major;**    Wheaton,  Elements,    Dana's  needed.     1862,  Revolution  in  Greece, 

ed.  (1866)  154.    In  the  following  cases  A   British   frigate   escorted   a   Greek 

it  was  held  that  the  public  ship  was  not  man-of-war,  with  the  King  and  Queen 

liable  to  process  of  the  municipal  court;  on  board,  out  of  Greek  waters  and  took 

The  Exchange  v.  McFaddon  et  al.  7,  them  on  board  as  soon  as  some  slight 

Cr.   116  (1812);     1  Cobbett  Cases,  3  danger   of   mutiny   appeared.      1898, 

ed.  (1909)  251  et  seq.;    Snow  Cases,  Kang-yu-wei,  a  Chinese  reformer  who 

(1893)  103.     Title  of  the  ship.      "The  had  escaped  from  Tien-tsin,  was  taken 

Parlement    Beige"  L.R.  5    P.D.    197  on  board  a  P.  &  O.  steamer  at  Wu- 

(1878) ;    1  Cobbett  Cases,  3  ed.  (1909)  stmg,  which  was  escorted  to  Hong  Kong 

255  et  seq.;   Snow  Cases,  (1893)  116.  by  a  British  man-of-war;    Hall,  Int. 

Damages   caused   by   collision.      The  Law,  6  ed.   (1909)    194n^     1820,  an 

"Prins  Frederik,"  2  Dod.  451  (1820),  Englishman  took  refuge  on  board  a 

The  "Constitution,"  L.R.  4  P.D.  39  man-of-war  at  Callao  after  escaping 

(1879);  salvage.  from  prison.  Political  offender.  British 

^  I  Oppenheim,  Int.  L.,  2  ed.  (1912)  Government    law    officer   said    Spain 
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Commissioning  of  the  Public  Ship  Within  the  Maritime  Belt. 

§323.  Private  ships  cannot  be  changed  to  a  public  vessel  without 
government  commission,  which  commissioning  of  vessels  is  a  state 
act  which  cannot  be  performed  in  the  jurisdiction  of  another  state 
without  the  consent  of  the  latter.  The  commission  may  be  done 
outside  the  maritime  belt,  and  then  ship  may  re-enter  as  a  public 
vessel." 

Private  Vessels  in  Maritime  Belt 


Preliminary. 


§324.  The  case  of  a  private  vessel  in  the  maritime  belt  stands  on  a 
somewhat  different  footing  because  (A)  the  entry  of  the  vessel  is 
necessary  for  international  commerce,  (B)  it  is  not  an  agent  of  vio- 
lence, and  by  its  entry  raises  no  suspicion  or  idea  of  penetration 
of  the  jurisdiction  by  force,  (C)  it  is  not  as  potently  capable  of 
inflicting  damage  in  the  maritime  belt  as  is  a  war  vessel,  (D)  a  public 
vessel  rarely  carries  private  property,  and  has  infrequently  anyone 
on  board  except  the  officers  and  crew.  A  merchant  ship  probably 
has  and  generally  does  have  members  of  the  littor^  or  other  states 
on  board  as  well  as  private  property  of  members  of  different  states. 
This  variety  of  petsons  and  interests  results  in  the  commission  of  acts 
calling  for  the  exercise  of  some  jurisdiction,  which  necessity  and 
convenience  designate  as  that  of  the  littoral  state.  ^' 

The  Jurisdiction  of  the  Littoral  State  over  the  Private 

Ship  in  the  Maritime  Belt. 

§325.  The  jurisdiction  of  the  littoral  state  over  the  private  ship 
in  the  maritime  belt  is  exercised  to  a  different  extent  by  different 

would  have  been  justified  in  employing  ^*  The  principal  instance  in  time  of 

force  in  taking  the  individual  out  of  the  war  is  in  the  case  of  neutrality.    See 

vessel;  Hall,  Int.  Law,  6  ed.  (1909)  188.  {692,  post. 

By  Article  28  of  the  General  Act  of  the  ^*  Hall,  Int.  Law,  6  ed.  (1909)  199- 

Brussels  Conference  of  1890,  relating  202;    1  Halleck,  Int.  L.,  4  ed.  (1908) 

to   the   African    slave   trade   it    was  247n';     1   Phillimore,   InU   L.,   3  ed. 

provided  that  slaves  taking  refuge  on  (1879-1888)  483  et  seq.;  Walker,  Man. 

board  a  vessel  of  war  of  one  of  the  Int.  L.,  (1895)  47;  Wheaton,  Elements, 

signatory  powers  should  be  immediately  Dana's   ed.    (1866)    163;     Wilson    & 

and  definitely  freed,  but  not  freed  from  Tucker,  Int.  L.,  (1901)  120.  ^ 
prosecution  for  offences  against   the 
municipal  law. 
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cotintries,  and  there  seems  to  be  no  universal  rule  on  the  subject."* 
The  only  principle  we  can  lay  down  is  that  the  exercise  of  the  juris- 
diction by  the  littoral  state  is  essentially  for  the  protection  of  the 
maritime  belt  and  the  preservation  of  the  peace  and  safety  of  the 
port  and  the  inhabitants  thereof.  The  extent  to  which  any  par- 
ticular littoral  state  may  regard  the  exercise  of  that  jurisdiction  as 
necessary  is  entirely  a  matter  of  mtmidpal  law  and  we  will,  accord- 
ingly, find  a  considerable  difference  of  practice,  which  is  referred 
to  in  the  notes.^^    A  case  may  arise  involving  doubt  as  to  which  of 

It  •  "The  Lack  of  Uniformity  in  the  merchant  vessel,  sailed  from  a  port  in 

Law  and  Practice  of  States  with  Regard  Virginia  for  New  Orleans,   having  a 

to  Merchant  Vessels,"  Fred.  K.  Nielsen,  number  of  slaves  on  board.    The  slaves 

13  Amer.  J.  Int.  Law,  1  et  seq.  seized  the  ship  and  entered  Nassau. 

*•  1806,  the  "Sally"  and  the  "New-  Some  were  arrested  for  the  act  of 
ton,"  private  vessels  of  the  United  violence,  others  escaped.  The  question 
States  of  America  were  in  French  ports,  was  whether,  the  ship  having  come  in 
and  the  United  States  consuls  claimed  involuntarily,  the  slaves  were  still  to 
jurisdiction  in  respect  of  offences  com-  remain  as  slaves  on  board.  It  was 
mitted  qn  board  them  by  and  upon  finally  decided  that  the  act  of  the 
persons  belonging  to  them.  The  British  Government  in  assisting  the 
French  court  decided  in  favor  of  the  escape  of  the  slaves  by  force  was  an 
United  States  on  the  ground  that  the  unwarranted  invasion  of  the  jurisdic- 
assistance  of  the  local  authorities  had  tion  pf  the  ship.  See  discussion, 
not  been  asked  for,  and  that  the  tran-  Wheaton,  Elements,  Dana's  ed.  (1866) 
quility  of  the  port  had  not  been  com-  165n**;  quoted  in  Snow  Cases,  (1893) 
promised;  1  Phillimore,  Int.  L.,  3  ed.  136.  Merchant  ship  entering  Charles- 
(1879-1888)  484;  Snow  Cases,  (1893)  ton  before  1861,  with  free  negroes  on 
121;  Wheaton,  Elements,  Dana's  ed.  board.  The  negroes  were  subject  to 
(1866)  164.  1832,  the  private  Sar-  the  territorial  law  forbidding  them  to 
dinian  steam  vessel,  "Carlo  Alberto,"  be  at  large,  whereas  if  a  ship  containing 
landed  parties  on  the  coast  of  France  a  slave  came  into  the  jurisdiction  of 
with  hostile  intent  against  the  French  Great  Britain,  the  British  court  would 
Government,  and  then  entered  another  have  jurisdiction  to  order  such  slave 
French  port  in  distress.  It  was  held  by  set  free;  Twiss,  L.  of  Nations,  Peace, 
the  French  Court  of  Cassation  that  the  2  ed.  (1884)  273.  1859,  the  United 
arrest  of  persons  on  board  on  charge  of  States  merchantman  "Tempest"  was 
treason  was  justifiable;  Wheaton,  Ele-  in  a  French  port,  and  the  mate  was 
ments,  Dana's  ed.  (1866)  166,  167.  convicted  in  a  French  court  for  the 
1837,  one  of  the  crew  of  the  Swedish  murder  of  one  of  his  sailors  on  board, 
vessel  "  Forsattning "  then  in  the  Loire,  Snow  Cases  (1893)  122;  I  West- 
was  accused  of  poisoning  some  of  his  lake  Int.  L.,  2  ed.  (1916)  27  In*, 
fellowseamen.  The  French  court  1876,  French  merchantman  "Ane- 
directed  the  accused  to  be  surrendered  mone"  was  in  a  Mexican  port,  and  one 
to  the  captain  of  the  ship ;  I  Phillimore,  Frenchman  murdered  another  on  board. 
Int.  L.,  3  ed.  (1879-1888)  484.  485.  The  court  of  Mexico  held  that  the 
1841,    "The    Creole,"    an    American  Mexican  Government  had  no  jurisdic** 
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two  jurisdictions  is  involved.  In  such  a  case  the  local  jurisdiction 
will  have  to  decide  because  it  in  fact  exercises  the  power  of  juris- 
diction and  has  the  parties  within  its  grasp  and  can  therefore  in  fact 
act  subject  to  the  risk  of  exposing  the  state  of  which  it  is  a  part  to 
remonstrance  from  the  other  state  on  the  ground  of  international 
conduct  objectionable  to  the  latter. 

Asylum  in  Private  Vessels  in  Maritime  Belt. 

§326.  The  question  has  been  raised  whether  a  passenger  on  a 
merchant  ship  which  on  the  cotu^se  of  its  voyage  comes  within  the 
jurisdiction  of  an  independent  state,  may  be  taken  off  the  ship  when 
it  is  within  territorial  waters.  These  cases  have  arisen  particularly 
in  connection  with  incidents  arising  in  South  America  where  revolu- 
tions are  of  such  frequent  occurrence,  and  politicians  are  constantly 
fleeing  from  one  jurisdiction  to  another  for  safety.^ 

Littoral  State — Foreign  Ship  and  Vessel  of  Third  State. 

§327.  Cases  may  occur  where  two  foreign  ships  are  in  the  mari- 
time belt  and  one  interferes  with  the  other.  Where  the  interference 
is  between  two  private  ships  either  of  the  same  state  or  of  different 
states,  the  matter  falls  entirely  within  the  cognizance  of  the  courts 
of  admiralty  in  the  same  manner  as  is  exercised  with  respect  to  such 
interference  on  the  high  seas.    Where  the  interference  is  by  a  public 

tion,  the  tranquility  of  the  inhabitants  legislation  of   Newfoundland  relating 

of  the  port  not  having  been  disturbed,  to  foreign  fishing  vessels;    1  American 

and  the  people  of  the  ship  having  simply  J.  Int.  L.,  Supp.  22,  24. 
brought  the  body  on  shore  without       *  When  some  of  these  gentlemen  have 

making  any  accusation  or  asking  pro-  taken  passage  upon  American  ships  and 

tection;     1   Westlake,   Int.   L.«   2  ed.  the  ship  has  subsequently  come  within 

(1910)     27  In^       1886,     one    Belgian  the  jurisdiction  of  a  state  which  would 

killed   another   on    board   a   Belgian  like  to  have  them,  they  have  been  taken 

steamer  moored  to  a  dock  in  a  United  off  the  ship.     The  United  States  of 

States  port.     He  was  arrested  by  the  America  has  generally  acquiesced  in 

local  authorities,  and  it  was  held,  on.  such  seizure,  on  the  ground  that  there 

appeal  to  the  Supreme  Court  of  the  is  no  extra-territorial  immunity  which 

United  States,  on  a  writ  of  habeas  extends  to  a  merchant  vessel,  although 

corpus,  that  the  Belgian  consul  could  in  most  cases  it  has  addressed  a  diplo- 

not  obtain  jurisdiction  of  the  accused;  matic  protest  to  the  state  concerned 

Wildenhus's  Case,  120  U.  S.  1  (1886);  and  endeavored  to  use  its  good  offices 

1  Cobbett  Cases,  3  ed.  (1909)  277  et  in  the  matter;    2  Moore,  Dig.  of  Int. 

seq.;  \  Westlake,  Int.  L.,  2  ed.  (1910)  L.,  (1906)  855  et  seq. 
271n;    Snow  Cases,  (1893)   126.     See 
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ship  of  the  state  against  a  private  ship  of  its  own  state,  the  contro- 
versy is  as  much  a  matter  of  the  municipal  law  of  the  foreign  state 
as  j^  it  had  occurred  upon  the  high  sea.  The  presence  of  the  maritime 
jtuisdiction  would  make  no  difference.  Where,  however,  a  public 
ship  of  one  state  interferes  with  the  public  or  private  ship  of  another 
state,  then  we  have  an  act  of  trespass  or  interference,  which,  if 
perpetrated  on  the  high  sea,  may,  tmder  certain  circtmistances,  be 
an  invasion  of  the  jurisdiction.  The  question  is  whether  any  different 
rule  applies  if  the  act  occurs  in  the  maritime  belt.  There  seems  to 
be  no  reason  to  suppose  that  there  should  be  any  difference  as  to 
those  acts  which  might  occur  in  time  of  peace  except  that  the  littoral 
state  would  be  in  a  position  to  insist  that  the  act  of  interference  was 
against  its  consent,  and  therefore  to  be  complained  of  on  the  theory 
that  the  state  of  the  foreign  private  ship  would  expect  to  have  that 
ship  protected  while  in  the  maritime  belt  by  the  jurisdiction  of  the 
littoral  state,  and  therefore  look  to  it  for  remedy  in  case  that  pro- 
tection was  not  afforded.  The  case  of  interference  in  the  maritime 
belt  in  time  of  war  in  committing  acts  of  international  violence,  is 
referred  to  in  a  subsequent  part  of  the  discussion.* 

Involuntary  Entry  in  Maritime  Belt. 

(328.  Involtmtary  entry  into  the  maritime  belt  will  occur  in  case 
of  shipwreck'  or  distress  or  a  ship  of  a  belligerent  fleeing  into  neutral 
waters  from  the  ptu^t  of  an  enemy.*  The  modem  practice  in  case 
of  shipwrecks  or  distress  is  to  treat  the  unforttmate  mariners  with 
considerations  of  htunanity.  In  former  times  the  treatment  was 
more  severe. 

Fisheries  in  Maritime  Belt. 

§329.  The  coast  fisheries  within  the  maritime  belt  are  generally 
used  by  the  coast  states,  and  other  states  are  excluded  from  fishing 
therein.  The  marginal  jtuisdiction  is  generally  conceded  to  include 
fisheries'  in  the  maritime  belt,  and  the  habitual  practice  of  states 

'  See  §694,  post,  on  captures  in  man-  (1884)  311  et  seq.;   Woolsey,  Int.  L., 

time  belt  of  neutral  state.  6    ed.    (1897)    75n«;     Vattel,    (1758) 

•Wrecks;     Vattel,    (1758)    Chitty's  Chitty's  Trans.  Book  I.  §287.  Lawrence, 

Trans.  Book  I.  §293;  Martens,  G.,  Law  Int.  Law,  5  ed.  (1913)  202  et  seq.,  dis- 

of  Nations,   (1788)   Cobbett's  Trans,  cusses  sea  fisheries  and  coast  fisheries 

III.  III.  2n.  together,   without  apprehending  that 

^See    §883,    post,    on    involuntary  they  depend  on  different  principles, 

entry  in  time  of  war.  See  §948,  post,  on  exemption  of  coast 

*  1  Oppenheim,  Int.  L.,  2  ed.  (1912)  fisheries  from  seizure  in  war. 
258;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
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is  to  leave  each  other  in  the  sole»  exclusive  possession  of  coast 
fisheries.* 

Coastwise  Trade. 

§330.  Coastwise  trade  is  trade  in  the  maritime  belt  between 
different  ports  of  a  littoral  state,  and  also  trade  between  two  ports 
of  the  same  state,  although  the  intervening  voyage  passes  over  a 
branch  of  the  open  sea.  Coastwise  trade  is  entirely  within  the 
jtuisdiction  and  power  of  the  state  whose  marginal  belt  is  xmder 
discussion,  and  it  may  exclude  all  other  vessels  from  participation 
therein.^  Since  coast  vessels  do  not  venture  on  the  open  sea  except 
incidentally  in  passing  to  and  fro,  they  are  generally  free  from  some 
of  the  restrictions  as  to  papers,  registry  and  clearance  required  of 
ships  navigating  in  the  open  sea.^ 

Treaties  Affecting  Maritime  Belt. 

§331.  Treaties  may  be  made  affecting  the  maritime  belt  and  a 
cession  of  jiuisdiction  may  be  made  within  the  three-mile  limit,  but 

•Vattel,  (1758)  Chitty's  Trans.  The  controversy  between  Great  Britain 
Book  I.  §287,  says,  that  as  England  did  and  the  United  States  of  America  was 
not  originally  take  exclusive  possession  in  part  over  the  privilege  of  catching 
of  the  herring  fisheries  on  their  coast,  fish  and  drying  them  along  the  coast, 
it  has  become  common  to  them  with  For  discussion,  see  I  Halleck,  Int.  L., 
other  nations.  See  IVheaton,  Elements,  4  ed.  (1908)  176,  177;  Wheaton,  Ele- 
Dana'sed.  (1866)  258.  1617,  a  Dutch  ments,  Dana's  ed.  (1866)  261,  342  et 
ship  refused  to  pay  the  duty  demanded  seq.;  Woolsey,  Int.  L.,  6  ed.  (1897)  75, 
by  Great  Britain  for  fishing  upon  the  76.  Submitted  to  Hague  Court  of 
coast  of  Great  Britain  and  Ireland,  and  Arbitration  in  1910.  "  North  Atlantic 
the  ships  convoying  the  fishermen  car-  Coast  Fisheries  Case,"  Hague  Court 
ried  of!  the  man  who  demanded  the  Rep.,  Carnegie  Ed.,  141  et  seq.  ''North 
payment  and  an  officer  of  the  Admiral  Atlantic  Coast  Fisheries  Arbitration  at 
of  Scotland  to  Holland.  James  ordered  the  Hague.  Argument  on  behalf  of  the 
reprisals  on  Dutchmen  in  London,  and  United  States,"  by  Elihu  Root.  (1908) 
demanded  the  release  of  the  prisoners  April  11 — Pishing  in  waters  contiguous 
and  the  punishment  of  the  offenders,  to  (Canada  and  the  United  States  of 
The  Provinces  sent  the  captors  to  America  regulated  by  Treaty  of  Wash- 
England  for  punishment  but  disavowed  ington  of  April  II,  1908,  between  Great 
the  action  of  the  two  commanders.  Britain  and  the  United  States  of 
See  Vreeland,  Grotius,  (1917)  56,  57.  America.  For  text,  see  2  American  J. 
Maritime  fisheries  of  Great  Britain  and  Int.  L.,  Supp.,  322  et  seq.  See  2  Amer. 
France  regulated  by  Treaties  of  1839  J.  Int.  Law,  637. 
and  1867;  Hall,  Int.  Law,  6  ed.  (1909)  ^  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
155n»;    1  Halleck,  Int.  L.,  4  ed.  (1908)  258. 

I76ni;  Wheaton,  Elements,  Dana's  ed.  *  See  §976,  post,  on  rule  of  1756. 
(1866)  259.     Newfoundland  Fisheries. 


392  THE   OPEN  SEA   AND  THE   MARITIME  BELT 

Stimmary  §{332, 333 

obviously  no  such  concession  bejrond  the  limit  can  be  valid  except 
as  to  the  member  of  the  state  making  the  concession.* 

Maritime  Ceremonies  in  Maritime  Belt. 

§332.  Maritime  ceremonies  in  the  maritime  belt  are  the  recog- 
nition of  the  jurisdiction  of  the  littoral  state,  and  accordingly  a 
foreign  man-of-war  entering  the  jurisdiction  must  comply  with  the 
rules  of  the  littoral  state  as  to  those  ceremonies  as  a  matter  of  cour- 
tesy, just  as  one  gentleman  entering  the  house  of  another  complies 
with  the  rules,  whatever  they  may  be,  of  his  host.^® 

Summary. 

§333.  The  open  sea  and  the  maritime  belt  require  separate 
discussion,  as  no  state  has  exclusive  jtuisdiction  in  these  places,  and 
in  some  of  them  there  is  a  conflict  between  the  jurisdiction  of  different 
states.^ 

A  state  which  does  not  border  on  the  open  sea  is  non-maritime 
and  has  a  limited  interest  therein,  as  to  which  no  question  has  been 

•  Phillimore,  Int.  L.,  3  ed.  (1879-  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
1888)  Vol.  1,  283,  puts  the  case  of  an  486.  The  Hague  Convention  of  May 
agreement  between  China  and  Great  6,  1882,  between  Denmark,  Belgium, 
Britain,  by  which  Great  Britain  has  Great  Britain,  Prance,  Germany  and 
jurisdiction  over  British  subjects  in  the  United  Netherlands,  conferred 
China,  "  Being  within  the  dominion  of  certain  littoral  privileges  on  the  sub- 
the  Emperor  of  China  or  being  within  jects  of  the  contracting  states,  as  to  the 
any  ship  or  vessel  at  a  distance  of  not  North  Sea  fisheries, 
more  than  one  hundred  miles  from  the  ^^  For  discussion,  see  1  Halleck,  Int. 
coast  of  China."  The  question  is  as  to  L.,  4  ed.  (1908)  135  et  seq.;  Martens, 
the  validity  of  the  latter  clause.  It  G.,  Law  of  Nations,  (1758)  Cobbett's 
cannot  affect  the  ships  of  any  state  Trans.  IV.  IV.  5 ;  Twiss,  L.  of  Nations, 
except  China  and  Great  Britain.  As  Peace,  2  ed.  (1884)  319  et  seq.;  2 
to  Great  Britain,  the  jurisdiction  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
already  exists,  and  from  the  point  of  52,etseq.  Some  cases  occur  where  ships 
view  of  China  it  is  a  waiver  of  its  own  refuse  to  observe  the  maritime  cere- 
jurisdiction  over  its  own  peoples  within  monies,  but  they  are  rare:  1563,  Philip 
the  hundred  miles.  Suppose,  however,  II.  of  Spain  ordered  that  the  flag  bear- 
a  French  ship  should  come  within  the  ing  the  imperial  arms  should  not  be 
hundred  miles.  It  is  clear  that  Prance  lowered  in  any  foreign  port.  1691, 
would  not  consider  itself  bound  by  the  French  ship  passed  the  Genoese  citadel 
waiver  made  by  China.  Great  Britain  without  saluting;  2  Phillimore,  Int.  L., 
made  a  number  of  treaties  with  various  3  ed.  (1879-1888)  53. 
states  for  the  recovery  of  deserting  *  See  §275,  ante, 
seamen  from   each   other's  ships;     1 
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raised  in  international  relations.^  The  sea  is  the  great  body  of 
salt  water  which  covers  the  greater  part  of  the  surface  of  the  earth 
and  is  referred  to  by  international  lawyers  as  the  high  or  open  sea.' 
It  may  be  used  for  navigation  and  fishing,  the  subsoil  for  telegraphic 
cables,  and  the  aerial  space  above  it  for  wireless  telegraphy  and 
aeronautics.  No  question  has  been  raised  of  cables  except  as  to 
their  use  in  time  of  war,  and  the  utilization  of  the  aerial  space  is 
as  yet  too  limited  to  be  of  any  practical  importance.^  No  state  has 
any  jurisdiction  over  the  open  sea,  and  its  interest  in  it  is  confined 
to  vessels  and  persons  and  goods  thereon  and  to  fisheries.  This 
absence  of  any  state  jurisdiction  is  not,  as  is  commonly  supposed, 
owing  to  the  nature  of  the  sea  as  a  fluid  body,  but  because  no  state 
has  been  able  to  sustain  any  jurisdiction  therein.'^  Many  claims 
were  formerly  made,  but  they  have  all  disappeared  in  the  face  of  the 
opposition  of  other  states,  which  opposition  has  been  aided  by  the 
growth  of  international  sea-borne  commerce.* 

When,  however,  we  speak  of  the  "freedom  of  the  sea,"  we  only 
mean  that  the  sea  is  free  to  the  use  of  the  independent  states  of  the 
world.  No  private  individual  has  any  freedom  in  the  use  of  the 
sea  in  his  status  as  an  individual.  He  can  only  venture  on  the  open 
sea  xmder  the  protection  of  his  own  state  and  as  a  member  of  that 
state,  and  with  his  vessel  properly  identified  as  entitled  to  fly  the 
flag  of  that  state.  If  he  assumes  to  go  forth  on  the  bosom  of  the 
sea  on  his  own  footing,  he  is  a  pirate,  and  may  be  seized  as  such  by 
any  independent  state,  and  when  so  seized  he  cannot  claim  the 
protection  of  his  own  state,  because  he  renounces  it  before  setting 
out  on  the  voyage.*^  The  principal  use  of  the  sea  is  for  navigation, 
which  is  by  vessels,  and  they  are  of  two  kinds,  public  and  private.  • 

A  public  ship  is  one  belonging  to  the  state  or  temporarily  tmder  the 
control  of  the  officers  of  the  state,  and  identified  as  such  by  a  proper 
commission  and  documents.  A  private  vessel  is  a  ship  owned  by 
private  individuals,  and  not  the  property  of  or  xmder  the  control 
of  the  state.  All  such  ships  are  registered  by  provisions  of  the 
municipal  law,  as  may  be  prescribed  in  each  state,  and  tmless  a 
private  vessel  is  so  registered  and  entitled  to  the  protection  of  its 
own  state,  it  has  no  status  on  the  high  sea.  There  is  no  rule  of 
international  law  applicable  to  this  subject,  as  each  state  may  in  its 
discretion  make  such  regulations  concerning  its  own  shipping  as  it 

*  See  {276,  ante.      *  See  {277,  ante.      «  See  {278,  ante.       *  See  {279,  ante. 
•  See  {280,  ante.  '  See  {28 1 ,  ante.  •  See  {282,  ante. 
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sees  fit.  There  is,  however,  a  considerable  xiniformity  of  regulation 
on  the  subject,  which  uniformity  is  desirable  as  a  matter  of  interna- 
tional convenience  in  transacting  business  on  the  high  sea.* 

The  jiirisdiction  of  a  state  over  its  vessels  on  the  high  seas  is 
exercised  through  the  captain,  who  leaves  the  maritime  belt  of  his 
own  state  in  command  of  the  vessel  and  subject  to  that  jurisdiction, 
in  whose  name  he  exercises  his  authority  over  the  crew  and  all  persons 
on  the  ship  until  overcome  by  another  jurisdiction,  which  may  be 
either  a  superior  force  on  the  high  sea  or  the  maritime  jurisdiction 
of  another  state.  The  moment  the  captain  disregards  the  juris- 
diction to  which  he  was  subject,  he  becomes  a  pirate  and  may  be 
dealt  with  accordingly.*®  There  is  no  distinction  between  the 
jtuisdiction  exercised  over  public  ships  and  private  ships,  except 
that  in  the  case  of  public  ships  the  jiuisdiction  is  intensified  because 
of  naval  discipline.  A  public  ship,  in  addition,  represents  the  dignity 
and  honor  of  the  state  and  is  its  regular  agent  for  the  doing  of  state 
acts  and  the  committing  of  international  violence.** 

Pirates  were  very  niunerous  prior  to  the  beginning  of  the  nine- 
teenth century,  and  they  were  bodies  of  men  which  were  not  subject 
to  the  jurisdiction  of  any  state,  and  roved  the  high  seas  for  objects 
of  pltmder  and  booty.  Any  state  might  seize  such  a  band  and 
inflict  such  penalties  as  it  might  see  fit,  for  the  simple  reason  that 
the  band  had  no  state  to  protect  them,  and  no  other  independent 
state  was  therefore  affected  by  such  seizure.  These  men  were 
generally  violent  and  wicked  individuals,  and  therefore  the  idea  of 
piracy  came  to  have,  even  in  the  minds  of  international  law  writers, 
somewhat  the  schoolboy  idea  of  a  body  of  men  organized  for  purposes 
of  crime.  It  is  apprehended,  however,  that  this  is  an  error,  and 
that  while  pirates  are  mostly  men  of  this  stamp,  yet  the  notion  of 
piracy  in  its  abstract  sense  is  simply  that  of  a  body  of  men  on  the 
high  sea  without  the  flag  of  any  state.**  Each  state  may  ther^oie 
seize  such  individuals  upon  the  open  sea,  and  upon  bringing  them 
within  the  jurisdiction  punish  them  in  such  manner  as  is  prescribed 
by  the  municipal  law.  A  state  may  designate  a  particular  crime  as 
piracy  by  its  municipal  law,  but  such  designation  obviously  cannot 
make  the  act  piracy  as  known  in  international  law  unless  it  contains 
the  ingredients  of  that  crime,  which  must  be  committed  outside  the 
jtuisdiction  of  any  state." 


•  See  {283,  ante.  ^«  See  §284,  ante.  "  See  {285,  ante. 

»  See  {287,  ante.  ^  See  {288,  ante. 
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Belligerents  are  not  generally  tried  as  pirates  in  modem  times, 
although  the  leaning  formerly  was  towards  visiting  them  with  the 
greatest  severity.  The  recognition  among  modem  democracies  of 
the  entire  freedom  of  the  people  to  revolt  and  set  up  a  new  govern- 
ment if  they  see  fit,  has  led  to  a  more  tender  view  of  the  ships  of  such 
commimities  on  the  high  sea.^*  Privateers,  however,  have  fallen 
into  disfavor,  and  have  sometimes  been  treated  as  piratesJ* 

The  remedy  against  pirates  is  by  seizure  on  the  high  sea  and 
bringing  the  ship  into  port  for  condemnation,  and  the  penalty  of 
death  is  generally  inflicted.  The  public  ships  of  a  state  enforce  the 
remedy,  and  they  may  visit  and  search  a  ship  on  suspicion  of  piracy, 
but  do  so  at  their  peril  if  the  facts  are  otherwise.* 

The  navigation  of  the  open  sea  by  ships  will  inevitably  lead  to 
interferences  between  them.  When  ships  of  the  same  state  are  con- 
cerned, the  question  is  one  of  municipal  law.'  Interference  between 
private  ships  of  different  states  may  be  accidental  or  intentional, 
and,  in  any  case,  is  the  act  of  a  private  person,  and  the  general 
custom  is  for  the  admiralty  courts  of  each  state  to  take  jurisdiction 
irrespective  of  the  state  membership  of  the  vessels  concerned, 
although  there  is  a  slight  difference  in  practice  amongst  them  as  to 
the  exact  extent  of  this  jurisdiction.*  Interference  by  a  public  ship 
of  another  state  is  an  act  of  state  beyond  the  jurisdiction  of  the 
municipal  court,  and  the  only  question  is — how  far  is  the  power  of 
every  state  to  interfere  in  such  cases  restrained  by  the  international 
factors  of  conduct?  *  Such  acts  of  interference  by  a  public  ship  may 
be  analyzed  as  follows:  (A)  The  verification  of  the  character  of  a 
ship  by  signal  or  outward  inspection  without  detaining  the  ship  or 
altering  its  course;  (B)  the  verification  of  the  character  of  the  ship 
by  stopping  her  and  sending  someone  on  board  to  examine  the  papers 
or  requiring  the  captain  to  bring  the  papers  to  the  examining  ship; 
(C)  the  search  of  the  ship  to  ascertain  what  is  on  board;  (D)  seizure 
of  all  or  part  of  the  cargo  or  individuals  on  the  ship  and  then  allowing 
the  ship  to  go  on  its  course;  (E)  capture  of  the  ship;  (F)  destruction 
of  the  ship  not  accompanied  by  destruction  of  individuals  on  board; 
(G)  destruction  of  the  ship  and  individuals  on  board.'  These  acts 
may  occur  in  time  of  war  as  part  of  the  conduct  of  hostilities, 
which  is  subsequently  discussed,  or  in  time  of  peace,  in  which  case 
when  an  interference  occurs,  the  state  interfering  will  justify  the 

^*  See  (289,  ante.        >*  See  (291,  ante.  ^  See  (291,  ante.        <  See  (292,  ante. 

*  See  (293,  ante.         *  See  (294,  ante.  *  See  (295,  ante. 
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act  as  done:  (A)  In  the  course  of  policing  the  high  seas;*  (B)  as  a 
measure  of  self-preservation  preventing  filibustering  expeditions  or 
other  acts  on  the  high  sea  threatening  its  safety;^  (C)  to  suppress 
the  black  slave  trade  where  the  interference  is  entirely  by  agreement 
among  the  various  independent  states  of  the  world.  ^ 

Fisheries  in  the  open  sea  may  be  used  by  any  state,  and  are  there- 
fore subject  to  the  common  interest  of  all  states,  the  result  of  which 
is  that  many  fisheries  are  regulated  by  treaty  in  the  interests  of  all.' 
If  islands  in  the  sea  are  near  enough  to  the  mainland  they  are  gen- 
erally in  the  same  ownership  as  the  land  to  which  they  are  adjacent. 
If  in  the  open  sea,  they  are  subject  to  discovery  and  occupation  just 
as  other  parts  of  the  earth's  surface.  A  few  cases  have  arisen  of 
islands  in  the  Pacific  Ocean,  but  they  are  of  minor  importance  as 
they  are  of  no  particular  value  and  the  valuable  ones  have  long  since 
been  occupied  by  independent  states.*® 

The  aerial  space  over  the  sea  may  be  used  only  for  fl3dng,  and 
owing  to  the  recent  invention  of  this  method  of  transportation, 
there  is  no  practice  as  yet  on  the  subject.  The  subsoil  has  been 
used  for  telegraph  cables  and  as  to  which  no  question  has  arisen 
except  concerning  their  use  in  time  of  war." 

The  branches  of  the  open  sea  are  portions  of  the  open  sea  almost 
entirely  surrounded  by  land,  where  the  presence  of  the  land  arotmd 
the  body  of  water  raises  a  strong  claim  to  jurisdiction  over  the  water 
itself.  Here  the  jurisdiction  of  the  state  over  the  branch  of  the 
open  sea  is  an  adjustment  of  the  conflict  between  the  extension  of 
the  freedom  of  the  sea  to  the  branches  and  the  presence  of  the  mari- 
time jurisdiction  of  the  state  within  whose  territory  the  branch  is. 
As  may  be  expected,  the  force  of  the  claim  to  the  maritime  belt 
increases  with  the  decrease  in  size  of  the  branch  of  the  open  sea.*^ 
These  branches  include  small  seas,"  gulfs,  bays"  and  straits.  Where 
the  mouth  is  less  than  six  miles  wide,  it  is  clear  that  the  maritime 
belts  of  the  opposite  sides  unite,  and  the  state  controls  the  entire 
outlet  of  the  body  of  water.  Where  the  mouth  is  more  than  six 
miles  wide,  in  many  cases  claims  have  been  made  to  exclusive  jtuis- 
diction  over  the  entire  body  of  water  within.  It  seems  as  if  here 
the  real  principle  is  one  of  proportion.  If  the  body  of  water  lies 
entirely  or  largely  within  the  territory  of  the  state,  then  the  terri- 


*  See  §297,  ante.        ^  See  {298,  ante.         >>  See  §301,  ante.        "  See  §302,  ante. 
>  See  §299,  ante.        *  See  §300,  ante.         »  See  §303,  ante.         "  See  §304,  ante. 

^*  See  §305,  ante. 
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tonal  daim  will  prevail,  even  though  there  is  a  wide  mouth,  but  if  the 
body  of  water  is  only  partially  enclosed,  then  the  freedom  of  the  sea 
will  prevail." 

Straits  from  one  branch  of  the  sea  to  another  are  of  several  kinds: 
(a)  Those  passing  entirely  through  the  territory  of  a  state,  (b)  Those 
passing  between  the  territory  of  two  or  more  states,  (c)  Those 
connecting  the  open  sea  with  inland  waters.'*  In  all  cases  of  straits, 
the  principle  of  freedom  of  navigation  is  concerned,  and  if  the  strait 
connects  two  branches  of  the  open  sea,  then  the  interests  of  all 
require  that  the  strait  should  be  open  to  the  navigation  of  every 
ship.*  If  the  strait  connects  waters  exclusively  in  the  jurisdiction 
of  one  state  with  the  open  sea,  then  the  navigation  of  the  strait  can 
be  controlled  by  the  inland  state  controlling  the  waters  which  it 
connects  with  the  sea.'  If  the  strait  is  less  than  six  miles  wide,  then 
the  two  opposite  maritime  jurisdictions  will  coincide,  and  there  will 
be  a  question  of  passage  through  marginal  waters  instead  of  a  question 
of  navigation  in  a  branch  of  the  open  sea.*  Where  a  strait  is  more 
than  six  miles  widie,  there  will  be  an  interval  where  the  maritime 
jurisdiction  will  not  coincide  and  over  which  the  jurisdiction  will  be 
the  same  as  that  in  the  open  sea. 

The  maritime  belt  is  the  strip  of  water  where  the  open  sea  washes 
the  edge  of  the  land  territory  of  any  state.*  It  is  obvious  that  at 
this  point  the  exclusive  jurisdiction  of  the  state  over  its  own  territory 
meets  the  complete  freedom  from  any  jiirisdiction  of  the  open  sea, 
and  as  may  be  expected  there  is  a  conflict  between  these  two  facts 
which  would  lead  to  impracticable  consequences  if  no  rules  were 
established.  The  littoral  state,  by  which  is  meant  the  state  abutting 
on  the  sea,  ha^  certain  jurisdiction  in  the  marginal  waters.  There 
is  a  conflict  in  opinion  and  practice  in  the  first  place  as  to  the  extent 
of  the  marginal  waters,  that  is,  the  width  of  the  maritime  belt.* 
The  three-mile  or  one  maritime  league  limit  was  suggested  in  the 
eighteenth  centiuy  as  that  was  th^n  the  range  of  shot  fired  from  a 
cannon  at  a  fixed  position  on  shore.  This  limit  has  been  generally 
assented  to,  but  claims  have  frequently  been  made  to  a  greater 
distance,  which  cannot  be  said  to  have  received  xmanimous  consent. 
Since  the  jurisdiction  depends  on  protection,  based  on  the  range  of 
artillery,  it  seems  reasonable  to  suppose  that  the  width  of  the  belt 
should  be  enlarged  in  modem  times  with  the  increase  in  the  range  of 

^*  See  {306,  ante.  ^  See  {307,  ante.      *  See  {309,  ante.  *  See  {308,  ante. 

*  See  {310,  ante.  *  See  {311,  ante. 
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cannon.  There  is  also  a  controversy  as  to  the  point  from  which  the 
maritime  belt  is  to  be  measured,  whether  from  low  water  line,  from 
high  water  line,  or  from  the  middle  of  the  first  channel  off  the  shore. 

The  littoral  state  by  reason  of  the  proximity  of  the  maritime  belt 
to  its  own  territory,  can  exercise  its  jurisdiction  therein  in  many 
ways,  but  the  foreign  state  can  have  access  to  the  maritime  belt 
only  by  vessels  proceeding  from  the  open  sea  except  where  the 
boundary  line  between  the  two  states  runs  to  the  margin  of  the  sea. 
The  interest  of  the  foreign  state  in  the  maritime  belt  is  confined  to 
vessels  therein,  and  no  distinction  has  been  drawn  as  to  any  other 
case.  Such  a  vessel  is  completely  outside  the  grasp  and  jurisdiction 
of  its  own  state,  and  is  subject,  for  the  time  being,  to  the  juris- 
diction of  the  littoral  state.  • 

Two  theories  have  been  entertained  as  to  the  jurisdiction  of  the 
littoral  and  foreign  states  in  the  maritime  belt.  One  is  that  the 
absolute  jiuisdiction  of  the  littoral  state  stops  with  the  shore  line, 
and  the  jiuisdiction  exercised  in  the  maritime  belt  is  qualified  and 
exercised  jointly  or  concurrently  with  the  foreign  state,  which  also 
has  a  sort  of  qualified  jurisdiction  therein;  that  is  to  say,  the  littoral 
state  proceeds  in  the  maritime  belt  by  carving  something  out  of 
the  absolute  freedom  of  the  open  sea.  The  other  theory  is  that  the 
territorial  jurisdiction  of  the  littoral  state  extends  to  the  outer  edge 
of  the  maritime  belt;  that  the  waters  within  are  as  much  a  part 
of  its  territory  as  the  land  is,  and  that  the  so-called  jurisdiction  of 
the  foreign  state,  so  far  as  it  is  exercised  in  the  maritime  belt,  is  so 
exercised  because  of  the  international  factors  of  conduct  super- 
imposed on  the  absolute  jurisdiction  of  the  littoral  state  and  deter- 
mining its  exercise  in  the  ways  to  which  reference  will  be  made; 
that  is  to  say,  the  foreign  state  proceeds  in  the  maritime  belt  by 
carving  something  out  of  the  absolute  jurisdiction  of  the  littoral 
state.  ^ 

The  littoral  state  may  by  its  municipal  law  protect  and  provide 
for  its  jtuisdiction  in  the  maritime  belt,  and  no  question  in  inter- 
national law  will  arise  until  such  municipal  law  exceeds  the  limits 
of  the  maritime  jurisdiction  from  an  international  point  of  view, 
which  occurs  when  the  municipal  law  authorizes  one  of  its  public 
vessels  to  seize  a  foreign  ship  in  the  open  sea  beyond  the  maritime 
belt  for  acts  done  in  or  anticipated  to  be  done  in  the  maritime  belt  or 
where  the  littoral  state  interferes  with  the  jurisdiction  of  the  foreign 
state  over  its  public  ships.* 

*  See  §312,  ante.  ^  See  (313,  ante.  *  See  {314,  ante. 
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The  principal  controversy  in  the  maritime  belt  arises  over  vessels 
which  are  public  or  private  and  as  to  each  of  which  the  entry  may  be 
voluntary  or  involuntary.  •  Various  theories  have  been  advanced  in 
explanation  of  the  status  of  the  foreign  vessel  in  the  maritime  belt, 
most  of  which  are  lacking  in  solidity  of  reasoning.  The  true  theory 
seems  to  be  this:  the  foreign  ship  leaves  her  own  shores  subject  to 
the  personal  jurisdiction  of  her  own  state  and  carries  that  jtiris- 
diction  with  her  on  the  voyage  across  the  open  sea,  which  remains 
until  replaced  by  a  stronger  jurisdiction,  and  when  she  enters  the 
maritime  belt  she  comes  entirely  within  the  jurisdiction  of  the 
littoral  state  in  the  maritime  belt,  which,  for  the  time  being,  displaces 
the  jurisdiction  of  the  foreign  state.^° 

The  voluntary  entry  of  the  foreign  ship  into  the  maritime  belt 
is  necessary,  at  least  so  far  as  the  private  vessel  is  concerned,  for  the 
purposes  of  international  commerce  and  the  self-interest  of  every 
civilized  state  powerfully  impels  the  opening  of  the  maritime  belt 
to  all  such  vessels.  The  writers  have  elaborately  discussed  the 
question,  and  a  distinction  may  be  drawn  as  to  a  public  armed  ship 
of  war,  which  is  an  agent  of  international  violence  and  therefore 
enters  the  maritime  belt  imder  a  cloud  of  suspicion,  and  at  the  same 
time  is  not  necessary  for  the  ptirposes  of  international  commerce." 

Many  states  impose  restrictions  of  various  kinds  on  the  entry 
of  public  ships  of  war  and  no  question  appears  to  have  been  raised 
as  to  the  validity  of  these  restrictions.  It  seems  then,  in  spite  of 
the  statements  of  the  writers,  that  the  entry  of  such  a  vessel  in  the 
maritime  belt  is  entirely  subject  to  the  consent  of  the  littoral  state, 
in  peace  as  well  as  in  war." 

The  mere  passage  of  a  foreign  ship  through  the  maritime  belt 
presents  a  case  of  such  fleeting  contact  with  the  littoral  jurisdiction 
that  no  practical  question  arises  in  modem  times.  The  writers  have 
also  discussed  the  question  whether  a  ship  has  a  so-called  right  of 
passage,  by  which  they  obviously  mean  power  of  passage.  It  is 
clear  that  the  ship  has  that  power,  and  the  only  question  is  whether 
it  is  restrained  by  the  littoral  jiuisdiction  of  the  maritime  state.  In 
pr^ice  such  power  is  frequently  exercised  without  objection,  and 
even  if  an  infraction  of  the  jurisdiction  of  a  littoral  state  amotmts 
to  what  would  be  a  trespass  at  English  law.  It  would  not  inflict  any 
actual  damage,  and  therefore  entirely  outside  legal  notice  on  the 
principle  that  the  maxim  of  injuria  abzque  damno  applies." 

*See  315,  ante.         >» See  §316, ante.         "See  §318,  ante.         >* See  {319,  ante. 
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Where  the  public  ship  enters  the  maritime  belt,  it  comes  repre- 
senting the  honor  and  dignity  of  the  state  and  as  an  agent  or  arm 
of  the  state  for  the  performance  of  state  acts  and  the  exercising  of 
international  violence,  which,  as  we  have  already  pointed  out,  is 
entirely  beyond  the  jurisdiction  of  the  municipal  court."  Such  a 
ship  is  in  the  same  position  as  an  envoy,  and  the  remedy  of  the 
littoral  state  for  any  act  of  damage  done  by  her  is  to  demand  her 
recall  by  the  foreign  state,  or,  in  extreme  cases,  forcibly  expel  her, 
and  any  further  proceedings  in  such  case  are  between  the  states 
concerned  by  way  of  international  remedy.  So  also  the  mtmicipal 
court  of  the  littoral  state  is  precluded  from  exercising  any  jurist 
diction  over  such  a  foreign  ship  of  war.** 

If  the  member  of  a  littoral  state  comes  on  board  a  public  vessel,  he 
comes  within  the  grasp  of  the  state  and  cannot  be  taken  from  the 
ship  without  damaging  the  interest  of  the  foreign  state  in  its  vessel, 
and  subjecting  it  to  process  from  which,  as  has  been  before  pointed 
out,  she  is  exempt.  The  sturender  of  the  individual  is  in  the  dis- 
cretion of  the  commanding  oflScer  of  the  vessel  in  question  and  is 
in  practice  never  refused  in  the  case  of  criminals  in  modem  times. 
In  some  cases  where  the  cotmtry  is  tmsettled  and  revolutions  are  of 
frequent  occurrence,  asyltun  is  claimed  upon  foreign  ships  of  war 
happening  to  be  in  the  ports  of  the  state,  by  the  various  politicians 
rurming  from  each  other.  The  question  of  the  granting  of  the  asylum 
in  such  case  is  entirely  in  the  discretion  of  the  foreign  state,  and  it 
seems  clear  that  the  littoral  state  can  make  no  complaint  upon  any 
international  groxmd  if  the  asylum  is  refused  nor  can  any  individual, 
therefore,  insist  upon  the  asyliun  being  granted." 

The  commissioning  of  a  public  vessel  is  a  state  act  which  cannot 
be  performed  in  the  maritime  belt  against  the  objection  of  the  littoral 
state.  No  question  arises  in  time  of  peace,  and  such  acts  are  of 
frequent  occurrence  at  shipyards  where  vessels  are  built  for  foreign 
powers.  In  time  of  war  a  question  will  arise  as  to  a  violation  of 
neutrality.*  • 

The  private  vessel  is  entirely  within  the  grasp  of  the  littoral  state, 
and  no  exemption  can  be  claimed  on  her  accotmt.  The  littoral  state 
must  exercise  its  jurisdiction  for  the  protection  of  the  inhabitants 
and  every  other  consideration  must  give  way.  What  occurs  on 
board  a  vessel  in  the  maritime  belt,  as  drunken  brawls,  obscene 
behavior,  murders,  etc.,  is  ordinarily  of  no  concern  to  the  inhabitants, 

"  Sec  {320,  ante.        "  Sec  {321,  ante.        *»  Sec  {322,  ante.        >  Sec  {323,  ante. 


THE   OPEN   SEA  AND  THE  MARITIME  BELT  401 

{333  Summary 

but  may  be  an  affront  to  public  decency  or  undermine  public  mor^s 
and  order.  It  is  for  the  littoral  state  to  decide  in  its  discretion  when 
those  circumstances  are  present  calling  for  the  exercise  of  its  juris- 
diction over  the  private  ship.  Accordingly,  we  find  a  diversity  of 
practice  among  the  different  states  of  the  world.  There  is  no  inter- 
national factor  of  conduct  restraining  exercise  of  the  power  of  the 
littoral  state  over  a  private  vessel  in  the  maritime  belt  any  more  than 
there  is  a  factor  restraining  similar  exercise  over  an  alien  within  the 
landed  jurisdiction  of  the  state.  In  the  latter  case  it  is  admitted 
by  all  that  the  alien  is  subject  to  the  criminal  jurisdiction  of  the 
state.* 

Where  a  foreign  ship  is  attacked  or  damaged  by  a  ship  of  a  third 
state  in  the  maritime  belt,  there  is  an  offence  against  the  jurisdiction 
of  the  littoral  state  of  which  it  alone  may  complain.  The  principal 
instance  arising  under  this  heading  is  that  of  a  seizure  or  attack  in 
time  of  war,  which  is  discussed  in  a  subsequent  chapter.' 

Involxmtary  entry  in  the  maritime  belt  is  of  qtiite  frequent  occur- 
rence in  the  case  of  ships  driven  in  by  stress  of  weather,  forced  to 
put  into  port  for  repairs  or  water,  or  wrecked  on  the  shores  of  the 
sea.  These  cases  are  referred  to  from  time  to  time  tmder  the  heading 
of  blockade,  violations  of  neutrality,  and  do  not  call  for  any  particular 
comment  at  this  place.^ 

Fisheries  in  the  maritime  belt  are  universally  admitted  to  be 
solely  the  property  of  the  littoral  state,  and  the  members  of  no 
foreign  state  can  enter  the  maritime  belt  for  the  purpose  of  fishing 
or  for  the  purpose  of  curing  and  drying  fish  on  the  shores  without 
the  consent  of  the  littoral  state.* 

In  like  manner,  coastwise  trade  is  under  the  entire  control  of  the 
littoral  state.  This  is  so  because  coastwise  vessels  do  not  usually 
venture  on  the  open  sea  except  incidentally  in  passing  to  and  fro, 
and  they  must  enter  and  leave  the  port  of  the  state  entirely  imder 
the  control  of  the  littoral  state.  While  such  state  cannot  interfere, 
therefore,  with  an  entry  or  sailing  of  a  ship  to  and  from  the  open 
sea  to  a  foreign  port  because  by  so  doing  it  will  interfere  with  the 
freedom  of  navigation  on  the  open  sea,  it  can  interfere  with  or  pre- 
vent a  clearance  to  and  from  another  of  its  own  ports.  The  colonial 
policy  which  obtained  in  Etirope  during  the  eighteenth  centiuy 
extended  this  principle  to  trade  with  the  colonies,  and  the  various 
states  of  western  Europe  limited  trade  between  the  colonies  and  the 

>  See  {325,  ante.         *  See  {327,  ante.  «  See  {328,  ante.  *  See  {329,  ante. 
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mother  country  to  their  own  ships.  The  economic  fallacy  of  this 
policy  has  long  since  been  demonstrated,  and  trade  with  the  colonies 
is  now  generally  free  to  ships  of  all  states.* 

While  a  treaty  may  be  made  affecting  the  maritime  belt,  it  can 
only  operate  as  to  the  territorial  waters,  because  the  part  of  the  sea 
beyond  that  limit  cannot  be  made  the  subject  of  any  treaty  between 
two  states.^ 

Maritime  ceremonies  in  the  maritime  belt  are  distinguished  from 
thpse  in  the  open  sea,  because  in  this  case  the  jurisdiction  of  the 
littoral  state  in  the  territorial  waters  is  paramount,  and  therefore 
ships  entering  these  limits  are,  as  it  were,  guests  of  the  littoral  state, 
and  in  rendering  maritime  ceremonies  usually  recognize  that  fact.* 

*  See  (330,  ante.         ^  See  (33 1 ,  ante.         •  See  (332,  ante. 
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Preliminary. 

§340.  We  have  now  reached  that  branch  of  the  subject  which 
bears  the  strongest  analogy  to  contracts  as  known  in  the  municipal 
law,  for  a  treaty  bears  a  striking  resemblance  to  an  agreement  between 
individuals.  We  must  not,  however,  let  ourselves  be  misled  into 
imagining  analogies  between  them  which  do  not  exist.^  The  prin- 
cipal distinction  lies  in  the  circimistance  that  a  contract  is  enforced 
by  the  political  power  of  the  state,  whereas  a  treaty  is  enforced,  if  at 
all,  only  by  the  international  factors  of  conduct.^    Other  distinctions 

*  Sec  §§125,  126,  ante,  on  distinction         *  See    §105,   ante,   on  international 
between  international  and  municipal     factors  of  conduct, 
law. 
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and  some  analogies  will  be  pointed  out  as  the  discussion  proceeds. 
The  first  topic  of  importance  is  the  formation  of  the  treaty  as  pre- 
liminary to  which  we  shall  consider  the  definition,  form  and  language.' 

Definition,  Form  and  Language. 

§341.  A  treaty  may  be  defined  as  a  formal  agreement  between 
two  or  more  states  to  do  or  not  to  do  a  particular  thing.  It  must 
therefore  be  entered  into  by  states,  and  an  agreement  between  them 
is  essential.  A  number  of  definitions  have  been  collected  in  the 
note,*  most  of  which,  it  will  be  observed,  attempt  too  much,  and,  as  a 
result,  Unlit  the  definition. 


*  "Treaties  may  be  considered  with 
reference  to:  (1)  the  antecedent  condi- 
tions upon  which  their  validity  depends, 
(2)  their  forms,  (3)  their  interpreta- 
tions, (4)  their  effects,  (5)  certain 
means  of  assuring  their  execution,  (6) 
the  conditions  under  which  they  cease 
to  be  obligatory,  (7)  their  renewal;" 
Hall,  Int.  Law,  6  ed.  (1909)  317. 
[Treaties] ' '  may  be  considered  in  respect 
of,  first,  their  different  kinds;  secondly, 
their  duration;  thirdly,  their  construc- 
tion;"  1  Wildman,  Int.  L.,  (1849)  138. 

*  "International  Treaties  or  Conven- 
tions are  agreements  or  contracts  be- 
tween two  or  more  States,  usually 
negotiated  for  the  purpose  of  creating, 
modifying  or  extinguishing  correlative 
rights  and  reciprocal  obligations;*' 
Hershey,  Int.  L.,  (1912)  311.  "A 
treaty  is  the  definition,  by  two  or  more 
separate  States,  of  a  specific  jural  rela- 
tion actually  subsisting  between  or 
among  them,  which  definition  they 
engage  to  accept  and  enforce  as  posi- 
tive law;"  1  Lorimer,  Inst.  (1883-4) 
260,  261.  "Express  covenants  made 
between  nation  and  nation,  are  called 
public  covenants  or  treaties ; ' '  Martens, 
G.,  Law  of  Nations  (1788)  Cobbett's 
Trans.  II.  I.  2.  "A  treaty,  or,  to  em- 
ploy ancieht  terminology,  a  public 
treaty,  is  a  convention  agreed  upon  be- 
tween two  or  more  political  communi- 
ties;" Ernest  Nys,  6  Amer.  J.  Int.  Law, 


282.  "International  treaties  are  con- 
ventions or  contracts  between  two 
or  more  States  concerning  various 
matters  of  interest;"  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  540.  "Trea- 
ties .  .  .  are  the  written  portions 
of  that  Law  which  binds  together  the 
Society  of  States,  and  they  occupy  a 
place  in  that  system,  which,  in  some 
degree,  corresponds  to  the  place  occu- 
pied by  statutes  in  the  system  of  the 
Municipal  and  Public  Law  of  Independ- 
ent States;"  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  69.  "A  treaty  .  .  . 
is  a  compact  made  with  a  view  to  th^ 
public  welfare  by  the  superior  power, 
either  for  perpetuity,  or  for  a  consider- 
able time;"  Vattd,  (1758)  Chitty's 
Trans.  Book  II.  §152.  "Treaties, 
properly  so  called,  or  foedera,  are  those 
of  friendship  and  alliance,  commerce 
and  navigation,  which,  even  if  per- 
petual in  terms,  expire  of  course :  ( 1)  In 
case  either  of  the  contracting  parties 
loses  its  existence  as  an  independent 
State.  (2)  Where  the  internal  constitu- 
tion of  government  of  either  State  is  so 
changed,  as  to  render  the  treaty  in- 
applicable under  circumstances  differ- 
ent from  those  with  a  view  to  which  it 
was  concluded.  ^  *  *  (3)  In  case 
of  war  between  the  contracting  parties; 
tmless  such  stipulations  as  are  made 
expressly  with  a  view  to  a  rupture;" 
Wheaton^  Elements,  Dana's  ed.  (1866) 
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Treaties  are  nearly  always  reduced  to  writing,  as  the  transaction 
is  too  important  to  be  left  to  the  fleeting  memory  of  the  negotiators.* 
An  agreement  between  states  may,  however,  be  indicated  in  any 
other  way,  as  by  symbols,  raising  a  white  flag,  exchange  of  notes, 
and,  among  autocrats,  by  word  of  mouth.*  The  Latin  language  was 
uniformly  employed  until  the  middle  of  the  seventeenth  century, 
after  which  French  was  used.  In  modem  times,  when  the  parties 
to  a  treaty  use  different  languages,  the  custom  is  to  have  the  treaty 
drawn  up  in  the  language  of  each  in  parallel  columns.' 


351.  "Treaties  are  contracts  of  inde- 
pendent states  for  the  benefit  of  one  or 
more  of  the  contracting  parties;"  1 
Wildman,  Int.  L..  (1849)  138.  "A 
treaty  is  an  agreement  between  two  or 
more  states  in  conformity  with  law;" 
Wilson,  Int.  L.,  (1910)  191.  "A  treaty 
is  the  most  formal  agreement  between 
states,  and  usually  relates  to  matters 
of  general  concern,  as  a  treaty  of  peace, 
or  to  matters  of  high  importance,  as  a 
cession  of  territory;"  Wilson,  Int.  L., 
(1910)191.  "A  treaty  is  an  agreement, 
generally  in  writing,  and  always  in 
conformity  with  law,  between  two  or 
more  states;'*  Wilson  &  Tucker,  Int. 
L.,  (1901)  198.  "Treaties,  allowed 
under  the  law  of  nations,  are  uncon- 
strained acts  of  independent  powers, 
placing  them  under  an  obligation  to  do 
something  which  is  not  wrong;" 
Woolse/i  Int.  L.,  6  ed.  (1897)  159. 
"The  right  of  treaty  is  that  whereby 
princes  or  peoples  bind  themselves  for 
some  more  general  purpose  and  with 
greater  solemnity.  For  the  definition 
of  a  treaty  is,  as  Livy  tells  us,  a  contract 
which  bmds  a  whole  people  by  the 
command  of  the  supreme  power; 
specifically  it  is,  as  Menippus  says  in 
Livy,  a  contract  between  those  who 
are  at  peace  with  one  another,  in  which 
those  who  have  never  been  enemies  join 
In  friendship  by  a  treaty  of  alliance;" 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed..  Part  I.  IV.  IV.  See  definitions 
collected  1 1  Amer.  J.  Int.  Law,  538,  n. 
•  Crandall,  Treaties,  2  ed.  (1916)  5. 


It  has  been  supposed  that  by  inter- 
national law  treaties  must  be  in  writing ; 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbetfs  Trans.  II.  II.  3  n.;  2  PhiUi- 
more.  Int.  L.,  3  ed.  (1879-1888)  78. 
The  notion  is  without  weight.  The 
requirement  in  the  municipal  law  is 
entirely  owing  to  statute,  and  there  are 
no  statutes  in  international  relations. 
There  furthermore  can  be  no  such 
notion  as  the  variation  of  a  treaty  by 
parol  evidence.  It  has  been  stated 
that  the  terms  of  the  treaty  cannot  be 
varied  by  verbal  declarations  or  agree- 
ments made  among  the  negotiators. 
No  case  has  been  cited  raising  any  such 
question,  and  whatever  rule  there  is 
simply  arises  from  common  sense 
and  custom.  Hall,  Int.  Law,  6  ed. 
(1909)  321,  says  that  the  moment "  that 
consent  on  both  sides  is  clearly  estab- 
lished by  whatever  means,  it  may  be 
shown  a  treaty  exists,  of  which  the 
obligatory  force  is  complete." 

•Hershey,  Int.  L..  (1912)  314n>«; 
Wilson,  Int.  L.,  (1910)  195,  196. 

» Wilson  &  Tucker,  Int.  L.,  (1901) 
206.  Each  state  will  obviously  insist 
that  the  official  version  is  the  one  in  its 
own  language.  This'  is  a  difficulty 
which  cannot  be  removed  until  there 
is  a  universal  tongue.  See  (200,  ante, 
on  language  of  diplomatic  intercourse. 
1919,  June  284»-Peace  Treaty  of  Ver- 
sailles, provided  in  Art.  440,  as  follows: 
"The  present  Treaty,  of  which  the 
French  and  English  texts  are  both 
authentic,  shall  be  ratified." 
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The  choice  of  words  and  arrangement  of  parts  is  entirely  in  the 
discretion  of  the  parties,  although,  as  may  be  expected,  the  force  of 
precedent  imposes  on  treaties  a  certain  formal  aspect  and  arrange- 
ment. •  Treaties  are  furthermore  made  by  the  plenipotentiaries  as 
principals  purporting  to  act  under  full  authority  and  not  in  the  names 
of  the  monarchs  or  states  who  are  the  real  parties  to  the  treaties. 
The  publicity  to  be  given  to  the  treaty  is  entirely  a  matter  of  the 
municipal  law  of  the  parties  concerned.' 

History  op  Treaties. 

§342.  The  history  of  treaties  is  a  part  of  the  history  of  the  relations 
between  states,  the  principal  incident  in  which  is  the  change  from  the 
ancient  feeling  of  hostility  toward  foreigners  to  the  modem  feeling 
of  friendliness.^®  In  ancient  times  tiie  alien  was  regarded  as  an 
enemy,  and  a  state  of  more  or  less  constant  warfare  existed  between 
adjoining  tribes."  The  first  treaties  appear  to  have  been  for  the 
purpose  of  suspending  hostilities'*  and  usually  were  for  a  certain 
time  after  which  hostilities  would  be,  as  it  were,''  automatically 
renewed.  Other  early  forms  of  treaties  were  (A)  an  alliance  for 
purposes  of  war  and  defense.  (B)  League  of  friendship,  by  which 
the  members  of  the  state  parties  became  friends  of  each  other'^  and 


'  Pot  discussion  of  forms  and  ex- 
amples, see  Crandall,  Treaties,  2  ed. 
(1916)  5  et  seq.,  635  et  seq.;  1  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  550  et  seq.; 
Wilson,  Int.  L.,  (1910)  195-196n";  Wil- 
son &  Tucker,  Int.  L.,  (1901)  203-205. 

'  Secret  treaties  and  secret  articles  in 
treaties  have  been  very  common  in 
Europe.  They  are  obviously  inappro- 
priate in  modem  times  when  the  people 
assert  their  interest  in  international 
affairs,  and  accordingly  the  municipal 
law  of  some  states  is  designed  to  pre- 
vent any  negotiation  of  a  secret  treaty. 
In  the  United  States  of  America,  al- 
though a  treaty  is  not  valid  unless 
ratified  by  the  Senate,  yet  as  the  Senate 
has  power  to  hold  secret  sessions,  it 
might  secretly  ratify  a  treaty,  the  terms 
of  which  would  be  kept  from  the  public 
and  thus  perpetrate  one  of  the  evils  of 
unlimited  monarchies.  No  t:ase  of  any 
such  action  by  the  Senate  has  occurred. 


"See  §427,  post;  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans.  II.  XV. 
V.  2. 

"  Ayala,  Law  of  War.  (1582)  Came- 
gie  Ed.,  I.  VII. 

"A  truce  was  made  between  Louis 
XI.  of  Prance  and  Edward  IV.  of  Eng- 
land, to  continue  in  force  for  09e  hun- 
dred years  after  their  deaths;  2  Ward, 
Hist.,  (Dublin,  1795)  141.  See  as  to 
truces  Ayala,  Law  of  War,  (1582) 
Carnegie  Ed..  I.  VII;  Grotius,  Belli, 
ac.  Pads  (1625).  Whewell's  Trans.  III. 
XIX.-XXIV.;  Twiss.  L.  of  Nations. 
Peace,  2  ed.  (1884)  382,  383,  387;  2 
Ward,  Hist.,  (Dublin,  1795)  141.  See 
{770.  post. 

"  Woolsey,  Int.  L.,  6  ed.  (1897)  257. 

"Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  II.  XV.  V.  3;  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  382, 
383.  387. 
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commercial  relations  encouraged.     (C)  Treaties  relating  to  eccle- 
siastical matters.** 

The  growth  of  civilization  and  increase  in  the  strength  and  extent 
of  the  current  of  international  life  have  brought  about  relations  be- 
tween states  calling  for  a  great  variety  and  ntunber  of  treaties,  which 
have  had  a  very  great  influence  on  the  development  of  international 
law,  the  exact  extent  of  which  cannot  be  traced  in  this  treatise.** 
The  growth  of  democracy  and  limitation  of  the  power  of  the  monarch 
has  had  a  prof otmd  influence  on  the  treaty-making  function  and  the 
subject  matter  of  treaties  between  states.  Among  autocracies  the  per- 
sonal interest  of  the  king  predominated,  and  treaties  of  marriage,  ex- 
change, sale,  and  settlement  of  their  dominions  were  of  frequent  occur- 
rence.* Now  the  interest  of  the  people  is  of  paramoimt  importance, 
and  treaties  are  between  states  in  their  corporate  capacity,  with- 
out much  reference  to  the  personal  affairs  of  the  head  of  the  state.^ 


of  a  Treaty. 


Preliminary. 


§343.    The  formation  of  the  treaty  involves  several  topics  of 
importance:    (A)  the  capacity  of  the  parties,  (B)  the  state  act  of 


»  2  Ward,  Hist..  (Dublin.  1795)  141. 

*'See  (399.  post,  on  law-making 
effect  of  treaties  and  §120,  ante,  on 
treaties  as  a  source  of  international  law. 

» 2  Ward,  Hist.,  (DubUn,  1795)  141. 

'For  bibliography  of  collections  of 
treaties,  see  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  102,  103.  For  references  to  and 
discussions  of  treaties,  see  "The  Treaties 
of  1785,  1799  and  1828  between  the 
United  States  and  Prussia,"  edited  by 
James  Brown  Scott.  Carnegie  Endow- 
ment for  International  Peace  (1918). 
The  French  and  English  texts  of  the 
three  treaties  are  printed  in  parallel 
columns,  followed  by  a  collection  of 
Federal  decisions,  opinions  of  the 
attorney-general,  and  diplomatic  cor- 
respondence bearing  upon  their  inter- 
pretation and  application.  Reviewed 
in  19  Col.  Law  Rev.,  263.  "  The  Great 
European  Treaties  of  the  Nineteenth 


Century,"  (1918)  Sir  Augustus  Oakes. 
See  13  Amer.  J.  Int.  Law,  364.  "  Three 
Centuries  of  Treaties  of  Peace  and  their 
Teaching,"  (1918)  Sir  Walter  G.  F. 
Phillimore;  Martens,  G.,  Law  of 
Nations,  (1788)  Cobbett*s  Trans.  Ap- 
pendix; Woolsey.  Int.  L..  6  ed.  (1897) 
423  et  seq.  "Collection  of  Treaties 
between  Latin- American  States."  ( 1 862) 
Calvo.  in  Spanish.  Lee.  "Source  Book 
of  English  History."  (1901)  3  ed. 
Treaties  between  United  States  of 
America  and  other  powers,  1776-1909, 
are  compiled  by  William  M.  Malloy 
in  Senate  Document  No.  357,  61st 
Congress,  2nd  Session,  Government 
Printing  Office  (1910).  "Les  Grands 
Traites  poUtiques,  Recueil  des  princi- 
paux  textes  diplomatiques  depuis  1815 
— ^jusqu'd  nos  jours  avec  des  commen- 
taires  et  des  notes,"  (1911)  Pierre 
Albin.   See  7  Amer.  J.  Int.  Law.  426. 
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Capacity  of  Parties 


exercising  the  treaty-making  function,  (C)  the  means  of  reaching 
the  agreement,  that  is,  negotiation,  (D)  the  acttial  execution  of 
the  treaty  and  its  ratification.  These  correspond  to  somewhat 
similar  topics  in  the  municipal  law  of  contracts,  but  there  is  con- 
siderable difference  in  principle  which  must  be  clearly  understood. 
We  shall  discuss  these  headings  in  the  order  named. 


of  Parties. 


Preliminary. 


§344.  Is  there  any  distinction  to  be  drawn  between  states  as  to 
their  capacity  to  enter  into  a  treaty?  Incapacity  is  physical,  as 
insanity,  and  legal,  as  in  the  case  of  a  married  woman  in  the  English 
common  law.  There  is  no  question  as  to  the  physical  capacity  of  a 
state,'  and  the  considerations  of  insanity  and  minority  are  inap- 
plicable. In  so  far,  however,  as  the  international  factors  of  conduct 
operate  to  restrain  the  exercise  of  the  treaty-making  function,  there 
may  be  said  to  be  a  quiestion  of  legal  capacity.  Several  cases  present 
themselves  which  are  indicated  in  the  note.^ 

Independent  States. 

§345.  Every  independent  state  has  full  power,  by  virtue  of  its 
inherent  force  and  existence  as  a  living  organism,  to  enter  into  a 
treaty.*    The  power  cannot  depend  on  a  grant  from  any  external 


'  See  §60,  ante,  on  personality  of  a 
state.  See  §68,  ante,  on  continuity  of  a 
state. 

*  (A)  Independent  states,  which  are 
to  be  divided  into  three  classes:  (a) 
those  members  of  the  family  of  nations, 
(b)  those  not  members,  and  (c)  those  in 
either  case  where  there  is  a  paralysis  of 
government.  (B)  Belligerent  states. 
(C)  Neutralized  states.  (D)  Depend- 
ent states. 

*  This  is  accurately  apprehended  by 
a  number  of  writers,  e.  g.,  Crandall, 
Treaties,  2  ed.  (1916)  1;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  543.  Others,  how- 
ever, say  that  a  state  has  a  right  to 
make  a  treaty  without  defining  the 


sense  in  which  they  use  the  word 
"right,"  and  in  which  connection  it 
can  only  mean  a  power,  e.  g.,  Martens, 
G.,  Law  of  Nations,  (1788)  Cobbctt's 
Trans.  IV.  I.  5;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  382  et  seq.;  Zouche, 
L.  of  Nations  (1650),  Carnegie  ed.. 
Part.  I.  IV.  IV.  Hall,  Int.  Law,  6  ed. 
(1909)  317,  says  that  a  state  has  power 
as  a  moral  being  to  contract  with 
another  state  to  do  or  refrain  from 
doing  any  act  not  forbidden  by  inter- 
national law.  Upon  this  it  is  to  be 
observed  that  it  has  full  power  to  do 
an  unlawful  act,  and  therefore  this 
statement  is  unduly  restricted.  It 
might  as  well  be  said  in  the  municipal 
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superior  political  power,  because  there  is  no  such  power  in  existence. 
If  the  government  of  an  independent  state  is  paralyzed  or  has  disap- 
peared by  reason  of  anarchy  or  other  internal  cause,  there  is  no 
political  organization  to  represent  the  community  of  the  people  in 
international  life,  and  consequently  no  government  which  can  enter 
into  a  treaty.  Such  cases  are  not  of  frequent  occurrence,  and  when 
they  do  occur  are  of  short  dtiration,  and  therefore  practically  imma- 
terial in  the  course  of  international  events.*  The  incapacity,  it  will 
be  observed,  is  not  an  incapacity  of  the  state,  but  a  temporary 
incapacity  of  the  government.^  The  notion  entertained  by  some 
writers  that  the  capacity  of  a  state  to  make  the  treaty  may  be  limited 
by  its  fundamental  law^  arises  from  a  failure  to  distinguish  between 
the  capacity  of  a  state  and  capacity  of  the  government  which  is  its 
organ. 

Down  to  the  beginning  of  the  nineteenth  century,  when  the 
princes  of  Europe  were  the  only  recognized  members  of  the  family 
of  nations,  the  notion  was  strongly  entertained  that  a  distinction 
was  to  be  made  as  to  treaties  made  with  powers  outside  the  member- 
ship. The  snobbishness  of  kings  cultivated  the  idea  of  the  inferiority 
of  states  not  members  of  the  family  of  nations,  and  treaty  obligations 
with  such  were  regarded  very  much  as  the  fashionable  fop  considers 
his  tailor  bill.  Traces  of  this  notion  are  still  to  be  fotmd  in  the 
writers.  The  practice  of  the  international  world  has  fully  dissipated 
any  idea  that  such  treaties  are  unequal  or  of  less  obligation  than 
others.'    The  circle  of  the  family  of  nations,  fiuthermore,  has  so 


law  that  a  man  has  no  power  to  commit 
murder  because  the  political  power  of 
the  state  imposes  a  restraint  on  such 
an  act. 

*  Thus  the  state  of  anarchy  in  Russia 
(1919)  seems  to  present  a  case  where 
there  is  no  government  which  can  be 
definitely  pointed  out  as  representing 
the  community.  The  same  thing 
occtured  during  the  French  Revolution. 

'  See  §68,  ante,  on  contintiity  of  a 
state. 

•Wilson,  Int.  L.,  (1910)  194. 

•  For  discussion  of  treaty  relation  of 
Russia  and  Turkey,  1774-1853,  see 
Holland,  Studies  (1898)  201  et  seq. 
"There  are  treaties  of  the  Sultan  with 
Austria,  Venice,  and  Poland,  in  1699; 


with  Austria  in  1718  (the  Peace  of 
Passarowitz) ;  and  with  Russia  in  1774, 
1792,  1812,  1826,  1829  and  1833.  The 
United  States  and  the  maritime  nations 
of  Europe  have  treaties  with  China  and 
Japan,  and  ministers  resident  at  Peking 
and  Yedo.  The  United  States  have 
treaties  with  China,  of  1844  and  1858; 
and  with  Japan,  of  1854  and  1858; 
with  the  Ottoman  Empire,  of  1830  and 
1862;  with  Siam,  of  1833  and  1858; 
with  Algiers,  of  1795,  1815,  and  1816; 
Tripoli,  of  1796  and  1805:  Tunis,  of 
1799  and  1824;  Persia,  of  1856;  the 
Sultan  of  Muscat,  of  1833;  Morocco,  of 
1836,  and  Borneo,  of  1850;"  Wheaton, 
Elements,  Dana's  ed.  (1866)  22. 
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Parties.     Belligerent  States 


widened  that  today  it  includes  all  independent  states^®  of  the  world 
of  any  importance  and  treaties  are  freely  made  with  the  few  inde- 
pendent ones  still  outside  the  charmed  circle. 

Treaties  with  non-Christian  states  were  also  distinguished.^^  The 
distinction  in  each  of  these  two  cases  did  not  actually  go  to  the  length 
of  maintaining  that  no  treaty  should  be  made,  but  only  to  the  appli- 
cation of  the  principle  that  such  treaties  were  not  binding.  The 
Christian  princes  of  Etirope  did  not  hesitate  to  enter  into  treaties 
with  the  formidable  Ottoman  Porte  whenever  induced  by  force  or 
self-interest,  and  made  light  of  evading  them  whenever  it  was  possible 
and  advantageous.  Questioife  of  religion  have  now  almost  entirely 
disappeared  from  the  conduct  of  state  affairs,  and  the  subject  is 
therefore  only  of  historical  interest." 

Bblligbrent  States. 

§346.  In  the  case  of  a  revolted  or  insurgent  state,  where  the  parent 
state  has  not  recognized  its  independence,  and  there  is  some  doubt 
as  to  whether  it  will  ever  become  a  state,  a  question  will  arise  as  to 
its  capacity  to  make  a  treaty.  In  other  parts  of  the  discussion  we 
have  referred  to  the  difficulties  raised  by  this  state  of  facts  in  con- 
nection with  the  questions  of  recognition,"  sending  of  envoys"  and 
transfer  of  state  territory."  The  question  as  to  a  treaty  will  not 
often  arise  because  such  a  state  is  not  ordinarily  in  a  position  to 
make  the  treaty  until  it  has  established  its  independence,  and  while 
other  states  may  recognize  the  independence  or  the  belligerengy  of 
such  a  body,  such  recognition  is  not  necessarily  followed  by  the  con- 
clusion of  a  treaty.  The  making  of  a  treaty  with  such  a  body  is 
solely  a  question  of  discretion  with  the  independent  state  concerned, 
and  the  parent  state  is  the  only  party  which  can  complain.^ 


**  See  §77,  ante,  on  family  of  nations. 

"Grotius,  Belli,  ac.  Pads  (1625), 
Whcwell's  Trans.  II.  XV.  VIII-XII.; 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed..  Part  II.  IV.  28,  discusses  the  ques- 
tion whether  treaties  may  be  made 
with  those  who  are  strangers  in  religion. 

"  1  Halleck.  Int.  L.,  4  ed.  (1908) 
294n;  2  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  74;  Vattel.  (1758)  Chitty's 
Trans.  Book  II.  §162. 

**  See  §84,  ante. 


i^See  §141,  ante. 

^*  See  §247,  ante. 

^  1641,  Great  Britain  entered  into  a 
treaty  with  Portugal,  then  revolted 
from  Spain;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  28.  See  Ayala,  Law  of 
War,  (1582)  Carnegie  Ed.,  I.  VI.  12. 
In  1778,  France,  and  in  1782,  the 
United  Netherlands,  respectively,  made 
treaties  with  revolted  American  col- 
onies. 
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§§351,  352 


§351.  The  treaty-making  power  was  the  personal  prerogative  of 
the  monarch  as  head  of  the  state  because  he  embodied  in  his  own 
person  all  the  functions  of  state,  particularly  the  international 
functions.  It  was  exercised  by  him  for  such  purposes  as  he  saw 
fit,  and  mostly  with  an  eye  to  his  own  profit  and  little  regard  for  the 
interests  of  the  people.  A  few  cases  are  referred  to  in  the  note  where 
the  monarch  himself  signed  the  treaty.^  With  the  growth  of  limited 
governments,  the  position  of  the  monarch  has  disappeared. 

Limited  Governments. 

§352.  In  democracies  and  limited  monarchies  the  representatives 
of  the  people  as  determined  by  the  municipal  constitution,  participate 
in  the  exercise  of  the  ftmction.*    Where,  as  in  some  cases,  several 


^  1676,  Feb.  26,  Charles  II.  person- 
ally transcribed,  signed,  and  sealed 
with  his  own  hand  a  secret  treaty  with 
Louis  XIV.;  3  Hill,  History  of  Diplo- 
macy (1905)  143.  "Napoleon  III.  of 
Prance  and  Francis  Joseph  of  Austria 
met  in  person  at  Villafranca  July  11, 
1859,  and  agreed  upon  preliminary 
articles  of  peace."  •  •  •  "The 
articles  of  the  Holy  Alliance  of  Sep- 
tember 26,  1815,  were  signed  in  person 
by  the  Emperors  of  Austria  and  Russia 
and  the  King  of  Prussia.  The  treaties 
concluded  at  Tilsit  July  7,  1807,  be- 
tween Napoleon  and  Emperor  Alex- 
ander were  not  signed  by  the  monarchs 
but  embodied  the  results  of  their  pre- 
vious personal  conferences  upon  the 
river  Niemen;"  Crandall,  Treaties,  2 
ed.  (1916)  1.  See  $134,  ante,  on  per- 
sonal negotiations  of  monarchs. 

'  As  to  municipal  law  of  the  several 
independent  states,  see  Austria  Hung- 
ary; Crandall,  Treaties,  2  ed.  (1916) 
327.  Belgium;  Ibid.  315.  Bulgaria; 
Ibid.  336.  I>enmark;  Ibid.  331. 
Prance;  By  Art.  8  of  the  Constitution, 
**the  President  exercises  the  treaty- 
making  power,  but  peace  treaties  and 
such  other  treaties  as  concern  com- 


merce, finance,  and  some  other  matters, 
are  not  valid  without  the  co-operation 
of  the  French  Parliament;"  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  546;  Cran- 
dall, Treaties,  2  ed.  (1916)  301-314. 
Greece;  Ibid.  335.  Germany;  By 
Articles  1,  4  and  1 1  of  the  Constitution, 
the  Emperor  exercises  the  treaty-mak- 
ing power;  but  such  treaties  as  concern 
the  frontier,  commerce  and  several 
other  matters,  are  not  valid  without  the 
assent  of  the  Bimdesrath  and  Reichstag; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  546. 
See  Crandall,  Treaties,  2  ed.  (1916) 
323-327.  Italy;  Ibid.  320.  Japan; 
Ibid.  336.  Luxemburg;  Ibid.  317. 
Mexico;  Crandall,  Treaties,  2  ed. 
(1916)  337.  Montenegro;  Ibid.  335, 
336.  Netherlands;  Ibid.  317.  Nor- 
way; Ibid.  330.  Portugal;  Ibid.  333. 
Roumania;  Crandall,  Treaties,  2  ed. 
(1916)335.  Russia;  Ibid. 336.  Sweden; 
Ibid.  329.  Spain;  Ibid.  332.  Switzer- 
land; Ibid.  333.  Servia;  Crandall, 
Treaties,  2  ed.  (1916)  335.  Turkey; 
Ibid.  337.  Great  Britain;  The  power 
to  conclude  treaties  is  a  prerogative  of 
the  Crown  exercised  on  advice  of  a 
responsible  ministry;  Crandall,  Trea- 
ties, 2  ed.  (1916)  279  et  seq.    United 
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different  branches  of  the  government  have  a  hand  in  the  matter,  a 
certain  amount  of  delay  and  difficulty  will  sometimes  inevitably 
occur.  The  primary  function  of  forming  the  treaty  is  usually  vested 
in  the  chief  executive  or  head  of  the  state,  who  generally  conducts 
negotiations  through  officers  of  state  or  envoys,  and  then  either 
ratifies  the  treaty  himself  or  submits  the  treaty  as  agreed  upon  to 
the  organ  of  the  state  having  power  of  ratification  or  participation 
in  the  ratification.  We  have  therefore  to  consider  negotiation  and 
ratification. 

Negotiation. 

§353.  The  terms  of  the  treaty  are  arrived  at  by  negotiation 
between  the  states  concerned,  which  negotiations  may  be  carried 
on  by  the  head  of  the  state  directly,  by  other  officers  of  the  state 
thereto  appointed  by  law,  or  diplomatic  agents  appointed  for  the 
purpose.'  Direct  negotiation  by  the  head  of  the  state  is  usually 
impossible  and  rarely  occurs  in  practice.^^    The  usual  custom  is  to 


States  of  America:  Articles  of  Confed- 
eration (1777):  Article  IX.  "The 
United  States  in  Congress  assembled, 
shall  have  the  sole  and  exclusive  right 
and  power  of  .  .  .  entering  into 
treaties  and  alliances,  provided  that  no 
treaty  of  commerce  shall  be  made 
whereby  the  legislative  power  of  the 
respective  States  shall  be  restrained 
from  imposing  such  imposts  and  duties 
on  foreigners  as  their  own  people  are 
subjected  to,  or  from  prohibiting  the 
exportation  or  importation  of  any 
species  of  goods  or  commodities  what- 
soever." See  Crandall,  Treaties,  2  ed. 
(1916)  24-42.  Federal  Constitution  of 
1787:  The  power  is  exercised  by  the 
President  by  and  with  the  consent  of 
the  Senate.  "He  (the  President)  shall 
have  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties, 
provided  two-thirds  of  the  Senators 
present  concur."  Art.  II.  Sec.  2,  CI.  2, 
Constitution  of  the  United  States.  See 
5  Moore,  Dig.  of  Int.  L.,  (1906)  156- 
221;  Insurance  Co.  v.  356  Bales  of 
Coffee.     1  Pet.  511  (1828);   Crandall, 


Treaties,  2  ed.  (1916)  43  et  seq.  "The 
Extent  and  Limitations  of  the  Treaty- 
making  Power  under  the  Constitution," 
Chandler  P.  Anderson;  1  Amer.  J.  Int. 
Law,  636  et  seq.  "  The  Supreme  Court 
and  the  Treaty-making  Power,"  Henry 
St.  George  Tucker;  Georgia  Bar  Assn. 
(1917)86.  "The  Japanese  School  Ques- 
tion and  the  Treaty-making  Power," 
Amos  S.  Hershey;  1  Am.  Pol.  Sci. 
Review,  393  et  seq.  "  The  Treaty-mak- 
ing Power  of  the  United  States  and  the 
methods  of  its  enforcement  as  affecting 
the  police  power  of  the  States,"  Charles 
H.  Burr,  American  Philosophical  So- 
ciety (1912).  "Treaties.  Limitations 
of  the  Treaty-making  Power,"  James 
Harrington  Boyd;  86  Cent.  I^iw.  J., 
172  et  seq.,  188  et  seq.  "The  Treaty- 
making  Power  and  the  Reserved 
Sovereignty  of  the  States,"  Arthur  K. 
Kuhn;  7  Col.  Law.  Rev.,  172  et  seq. 

*  See  §143,  ante,  on  organs  of  state 
intercourse.  See  (147,  ante,  on  func- 
tions of  head  of  state. 

^^  See  §35  In*,  ante,  on  head  of  state 
as  organ  of  intercourse. 
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empower  negotiators.  The  Secretary  of  State  or  Foreign  Minister 
usually  supervises  the  action  of  the  negotiators  and  acts  as  an  inter- 
mediary between  the  government  and  the  diplomatic  officers."  The 
officials  for  negotiation  have  the  powers  conferred  by  the  state  sending 
them,  generally  expressed  in  a  written  document."  When  the 
agents  meet,  the  powers  are  exhibited,  and  sometimes  a  representative 
will  refuse  to  go  on  with  the  negotiations  if  the  powers  conferred  on 
the  other  party  are  not  satisfactory."  While  an  envoy,  as  we  have 
pointed  out,  is  not  an  agent  as  such,  he  may  be  considered  as  an  agent 
when  sent  to  negotiate  a  particular  treaty.  ^^  It  is  usual  to  appoint 
special  envoys  to  negotiate  treaties  of  importance,  particularly 
treaties  of  peace,  etc.,  although  treaties  are  often  negotiated  by  the 
regular  diplomatic  officers. 


The  Execution  op  the  Treaty. 

§354.  When  the  negotiations  are  complete  and  the  treaty  as 
agreed  upon  has  been  drawn  up  and  written,  the  next  step  obviously 
is  its  execution.  The  practice  was  for  the  negotiators  to  express 
the  treaty  as  being  concluded  between  them  as  envoys  acting  under 
full  power,  and  to  sign  it  as  principals.  On  its  face,  therefore,  the 
treaty  was  complete  upon  such  execution,  and  nothing  further  was 
reqtiired  to  fix  the  document  upon  the  parties  as  the  state  act  of 
each.  Had  the  treaty  been  expressed  as  being  between  the  monardis 
alone,  then  they  would  have  executed  the  writing,  and  by  so  doing, 
have  ratified  that  which  their  agents  had  done,  but  not  fhe  treaty, 
which  would  have  come  into  existence  as  a  document  only  when  so 


^  '*  The  negotiation  of  treaties  in- 
cludes (1)  the  international  agreement 
upon  the  terms,  (b)  the  drafting  of  the 
treaty,  (c)  the  signing,  and  (d)  the 
ratification;"  Wilson  &  Tucker,  Int. 
L.,  (1901)  202. 

^  See  §157,  ante,  on  credentials  of  an 
envoy. 

^  See  cases  cited;  Crandall,  Treaties, 
2  ed.  (1916)  2,  3. 

"See  §152-193,  ante,  on  ambassa- 
dors. See  §143,  ante,  on  organs  of 
intercourse.  In  the  United  States  of 
America,  the  negotiation  is  generally 
conducted  by  the  Secretary  of  State. 
Indian  treaties  were  negotiated  by 
special  commissioners  acting  for  the 


President  under  the  War  Department 
until  control  of  Indian  affairs  was  trans- 
ferred to  the  Department  of  State. 
These  treaties  were  filed  with  the 
Department  of  State.  No  Indian 
treaties  have  been  made  since  the  Act 
of  March  3,  1 87 1 ,  which  forbade  further 
recognition  of  Indian  tribes  or  nations 
as  independent  powers.  Postal  Con- 
ventions, since  the  Act  of  June  8,  1872, 
are  negotiated  and  made  by  the  Post- 
master General.  As  to  negotiations  by 
the  United  States,  see  5  Moore,  Dig.  of 
Int.  L.,  (1906)  179-184.  The  President 
of  the  United  States,  however,  nego- 
tiated in  person  the  Peace  Treaty  of 
Versailles  of  June  28,  1919. 
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executed  The  distance  which  generally  separated  the  parties  and 
consequent  delays  probably  dictated  the  former  practice  which  is 
continued  at  the  present  time  by  limited  governments  and  democ- 
racies. This  peculiar  form  of  document  which  was  used  gave  rise 
to  the  difficulties  over  ratification  which  will  next  be  discussed. 

Ratification. 


Preliminary  and  Definition. 


§3SS.  Ratification  is  the  act  by  which  a  state  government  signifies 
its  approval  of  the  treaty  which  has  been  executed  by  its  negotiators. 
A  few  definitions  are  collectied  in  the  note."  Ratification  has  been 
much  discussed  by  the  writers,  but  their  opinions  are  confiicting  and 
obscure,  an  obscurity  which  prevails  more  in  theory  than  it  does  in 
practice.    We  shall  discuss  the  history  of  the  subject  first. 

History  of  Ratification. 

§356.  An  absolute  monarch  was  the  state  in  theory  and  in  fact, 
and  his  personal  assent  was  all  that  was  necessary  to  the  completion 
of  a  treaty.  In  the  rare  cases  where  monarchs  dealt  with  each  other 
in  person,  the  case  would  in  fact  be  just  like  that  of  two  individuals 
making  a  contract  in  municipal  life.  The  envoys  were  invested  with 
full  powers  to  negotiate  and  conclude  a  treaty  out  of  consideration 
of  the  importance  of  the  business,  the  high  position  of  the  parties, 
and  respect  to  the  other  monarchs  with  whose  agents  they  were 


*»  "  Ratification  is  a  formal  ceremony, 
whereby,  sometime  after  a  treaty  has 
been  signed,  solemn  confirmations  of  it 
are  exchanged  by  the  contracting  par- 
ties;" Lawrence,  Int.  Law,  5  ed.  (1913) 
324.  This  is  a  definition  of  exchange  of 
ratification,  not  of  ratification  itself. 
"Ratification  is  the  term  for  the  final 
confirmation  given  by  the  parties  to  an 
international  treaty  concluded  by  their 
representatives;"  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  553.  As  to  the  form  of 
ratification,  see  Crandall,  Treaties,  2  ed. 
(1916)  635  et  seq.;  Hall,  Int.  Law,  6  ed. 
(1909)  326.  Ratification  may  be  tacit 
or  express;  HaU,  Int.  Law,  6  ed.  (1909) 


322.  "  Ratification  is  the  act  by  which 
the  treaty-making  power  approves  and 
confirms  that  which  has  been  agreed 
upon  by  its  authorized  agent  or  agents;" 
Wilson,  Int.  L..  (1910)  197.  The 
treaty  as  agreed  upon  before  ratifica- 
tion is  generally  called  the  draft  of  the 
treaty;  Wilson  &  Tucker,  Int.  L., 
(1901)  203.  For  methods  and  proce- 
dure of  ratification  in  foreign  countries 
and  extracts  from  the  executive  journal 
of  the  United  States  Senate  relative  to 
proceedings  in  case  of  treaties  rejected 
by  the  Senate,  see  Senate  Document 
No.  26,  66th  Congress  of  the  United 
States  of  America,  1st  session. 
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engaged.  On  its  face,  therefore,  the  document  was  the  act  of  the 
monarch  and  nothing  further  was  necessary  to  complete  it.^*  The 
practice,  nevertheless,  was  to  exchange  ratifications  principally 
because  of  mutual  distrust  and  the  small  faith  which  the  parties 
had  in  each  other.^'  The  ratification  was  practically  only  a  notifi- 
cation of  the  intention  of  the  prince  to  be  bound  and  was  perhaps 
part  of  the  elaborate  devices  used  to  add  binding  force  to  a  treaty.** 
The  universal  prevalence  of  this  practice  of  ratification  has  led  the 
writers  to  state  that  ratification  is  obligatory,  and  that  the  treaty 
is  not  valid  without  if 

The  prince  was  left  somewhat  at  the  mercy  of  his  agents,  who 
might  play  him  false  or  conclude  a  treaty  not  to  his  liking.  Not- 
withstanding this,  the  opinion  was  sometimes  advanced  that  he 
was  botind  by  their  acts,  and  that  he  was  obliged  to  select  them 
at  his  peril,  a  rule  which  was  not  without  its  practical  advan- 


^*  See  §354,  ante. 

1'  "RatificatiQii  seems  to  have  been 
usual  in  practice.  One  of  the  earliest 
recorded  esiamples  of  this  practice  was 
in  the  treaty  of  peace  concluded,  in 
561,  by  the  Roman  Emperor  Justinian 
with  Cosroes,  I.,  King  of  Persia.  Both 
the  preliminaries  and  the  definitive 
treaty,  signed  by  the  respective  pleni- 
potentiaries, were  subsequently  ratified 
by  the  two  monarchs,  and  the  ratifica- 
tions formally  exchanged.  Barbeyrac, 
Histoire  des  Andens  Traites,  Partie  II. 
p.  295;"  Wheaton,  Elements,  Dana's 
ed.  (1866)  333nb.  The  Convention 
of  July  15,  1840,  between  Austria, 
Great  Britain,  Russia,  Prussia  and 
Turkey,  relating  to  the  Ottoman  Em- 
pire, provided  that  the  preliminary 
engagements  should  take  effect  immedi- 
ately without  waiting  for  exchange  of 
ratifications.  Wheaton,  Elements, 
Dana's  ed.  (1866)  337,  cites  this  as 
a  case  where  ratification  was  expressly 
dispensed  with.  Hall,  Int.  Law,  6  ed. 
(1909)  325,  however,  says  that  the 
envoys  who  signed  the  treaty,  unless 
acting  under  a  previous  enabling  agree- 
ment, had  no  authority  to  dispense 
with  ratification,  and  that  the  treaty 


was  properly  a  provisional  one,  which, 
when  carried  into  effect,  received  tadt 
ratification  by  execution  of  its  provi- 
^ons. 

^'If,  therefore,  ratification  was  a 
matter  of  course^  refusal  to  ratify  was 
in  theory  a  preliminary  breach  of  the 
artides  of  the  treaty,  see  (367,  post. 

»HaU,  Int.  Law,  6  ed.  (1909)  323- 
325,  says  that  ratification  by  a  state  is 
necessary  to  the  validity  of  a  treaty, 
which  ratification  in  strict  law  may 
always  be  withhdd,  but  morally  or 
legally  cannot  be  arbitrarily  withhdd, 
but  a  state  must  be  left  to  Its  own  dis* 
cretion,  subject  to  restraints  imposed 
by  its  own  sense  of  honor  and  risk  of 
wanton  refusal,  but  that  above  rule  of 
moral  obligation  or  ratification  cannot 
be  applied  to  a  state  like  the  United 
States,  where  ratification  is  required  by 
the  munidpal  law.  Hershey,  Int.  L., 
(1912)  315,  says,  that  while  some  main- 
tain that  a  state  is  morally  bound  to 
ratify,  he  knows  of  none  who  maintains 
that  it  is  legally  bound.  See  Hershey, 
Int.  L.,  (1912)  315n";  Lawrence,  Int. 
Law,  5  ed.  (1913)  324,  325;  Wilson  & 
Tucker,  Int.  L.,  (1901)  207. 
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tages.'^  The  idea  was  then  advanced  that  where  the  ambassador  had 
acted  in  compliance  with  his  instructions,  secret  or  public,  the  prince 
was  bound  to  ratify,  but  where  the  ambassador  had  exceeded  or  vio- 
lated his  instructions,  the  prince  might  delay  or  refuse  ratification.^ 
Another  opinion  was  that  full  powers  given  to  an  envoy,  although  ab- 
solute on  their  face,  were  subject  to  an  understood  qualification  that 
the  prince  could  refuse  for  suflSdent  reason  to  ratify  the  treaty  agreed 
upon.  Another  notion  was  that  the  treaty  is  binding  except  where 
the  envoy  has  exceeded  his  full  patent  power,  and  ratification  is 
only  necessary  in  the  case  where  it  is  expressly  reserved  in  the  full 
powers  or  stipulated  in  the  treaty  itself. 

Some  writers  speak  of  a  right  of  ratification,^  and  others  of  a  right 
of  refusing  it  without  indicating  the  sense  in  which  the  word  "right" 
is  used.  They  probably  mean  power  by  right.  Necessity  of  ratifi- 
cation may  mean  that  the  ratification  is  necessary  from  the  municipal 
point  of  view  before  the  treaty  is  the  obligation  of  the  state,  or,  from 
an  international  point  of  view,  that  it  is  necessary  before  the  other 
state  can  consider  the  treaty  as  being  executed.' 


^  Grotius,  Puffendorf,  cited  Wheaton, 
Elements,  Dana's  ed.  (1866)  330,  331. 
For  a  discussion  in  the  17th  century 
over  the  question  of  whether  a  treaty 
should  be  r^arded  as  being  in  force 
before  being  ratified  by  the  Queen  of 
Sweden,  see  Vreeland,  Grotius  (1917) 
195-197. 

^Wheaton,  Elements,  Dana's  ed. 
( 1 866)  330,  331.  "  But,  before  a  prince 
can  honorably  refuse  to  ratify  a  com- 
pact made  in  virtue  of  such  plenipoten- 
tiary commission,  he  should  be  able  to 
allege  strong  and  substantial  reasons, 
and,  in  particular,  to  prove  that  his 
minister  has  deviated  from  his  instruc- 
tions;" Vattel,  (1758)  Chitty's  Trans. 
Book  II.  {156.  See  Hail,  Int.  Law,  6 
ed.  (1909)  323. 

•Crandall,  Treaties,  2  ed.  (1916)  2, 
says:  "The  advantage  of  entrusting 
full  and  general  powers  to  the  negotia- 
tors, and  the  importance  of  the  trust 
have  led  recent  writers  quite  generally 
to  admit  the  right  of  ratification,  even 
if  no  express  reservation  be  made  in  the 


treaty  of  full  powers."  If  there  is  any 
so-called  right  reserved,  it  is  a  right  of 
refusing  to  be  bound  by  the  treaty. 
The  ratification  is  a  necessity,  and  the 
only  question  is  whether  it  may  be 
refused.  The  conclusion  does  not 
follow.  What  he  probably  means  is 
that  the  state  reserves  the  power  of 
refusing  to  be  bound. 

»  1841— The  King  of  Holland  refused 
to  ratify  a  commercial  treaty  he  had 
concluded  as  Grand  Duke  of  Luxem- 
burg on  the  ground  that  since  he  had 
signed  it  he  had  become  convinced  that 
it  would  injure  the  trade  of  his  sub- 
jects. 1 844 — Great  Britain  dropped  an 
agreement  she  had  concluded  in  1833 
with  Portugal  concerning  the  mouth  of 
the  Congo,  the  reasons  being  that  its 
provisions  were  very  far  from  satisfying 
the  traders  and  others  immediately 
concerned,  and  that  it  was  proposed  to 
settle  the  question,  along  with  many 
other  similar  ones,  at  a  great  inter- 
national conference;  Lawrence,  Int. 
Law,  5  ed.  (1913)  325. 
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Ratification — Limited  Governments. 

§357.  When  the  government  is  limited  and  the  people  have  a 
voice  in  the  determination  of  their  own  affairs,  it  is  absolutely  out 
of  the  question  for  the  executive  or  any  agents  appointed  by  him  to 
bind  the  government  or  the  state.*  The  imlimited  agents  of  the 
monarch  are  replaced  by  the  limited  agents  of  modem  governments, 
the  powers  of  which,  however,  are  usually  expressed  to  be  exercised 
subject  to  ratification  by  the  state  sending  them.*  Many  writers 
still  continue  to  discuss  the  question  of  when  a  ratification  may  be 
refused.  Necessity  of  ratification  is  now  apparent,  as  we  would 
say  at  the  bar,  on  the  face  of  the  record. 


*  Lawrence,  Int.  Law,  5  ed.  (1913) 
324,  325,  says  that  where  the  treaty- 
making  power  is  by  municipal  law 
vested  in  different  organs  of  govern- 
ment, there  is  not  the  slightest  obligation 
to  ratify,  as  all  states  must  know  that 
the  approval  of  two  bodies  is  necessary, 
but  that  where  the  powers  are  in  one 
hand  some  reason  should  be  forthcom- 
ing to  justify  refusal  to  ratify.  "It  is 
now  the  practice  to  make  an  express 
reservation  of  the  right  of  ratification 
either  in  the  full  powers  given  the  nego- 
tiators or  in  the  treaty  itself;*'  Hall, 
Int.  Law,  6  ed.  (1909)  325.  See  pro- 
visions of  the  Peace  Treaty  of  Ver- 
sailles of  June  28,  1919,  quoted  in  §400, 
n.  6,  post.  To  say,  as  Oppenheim,  Int. 
L.,  2  ed.  (1912)  Vol.  1,  554,  does,  that 
the  institution  of  ratification  is  a  neces- 
sity for  international  law,  is  to  overlook 
the  question.  What  the  learned  pro- 
fessor probably  means  is  that  ratifica- 
tion is  a  necessary  precaution  to  be 
insisted  upon  by  the  municipal  law  of 
each  state  in  order  to  avoid  undue 
haste  in  making  treaties. 

*  Organs  for  ratification  by  municipal 
law:  United  States  of  America — The 
United  States  Senate,  see  1  Willoughby 
Constitutional  Law,  (1910)  462,  n.  14, 
and  for  United  States  practice,  see  5 
Moore,  Dig.  of  Int.  L.,  (1906)  184-310; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
338.    Crandall,  Treaties,  2  ed.  (1916) 


2,  says  that  in  the  United  States  of 
America  the  negotiators  are  appointed 
and  instructed  by  the  President  alone 
therefore  they  represent  only  a  separate 
organ  of  the  government,  and  not  the 
organs  which  concur  to  exercise  the 
treaty  power,  and  consequently  no  such 
appointee  can  bind  the  state.  The 
question  of  ratification  in  the  United 
States  of  America  appears  to  be  fully 
covered  by  the  Constitutional  provi- 
sion. The  Viceroy  of  India  is  empow- 
ered to  ratify  treaties  with  certain 
Asiatic  monarchs  in  the  name  of  the 
King  of  Great  Britain  and  Emperor  of 
India.  The  Governor  General  of 
Turkestan  has  similar  powers  for  the 
Emperor  of  Russia;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  558.  "In  England  the 
Sovereign  can  make  a  treaty  without 
consulting  parliament,  as  of  necessity, 
though  it  is  customary  to  acquaint 
parliament  with  the  fact  of  such  nego- 
tiation having  been  completed,  and 
in  some  cases — especially  if  money  be 
needed  to  carry  it  into  effect — the 
treaty  is  laid  on  the  tables  of  the  two 
Houses  before  it  is  ratified;"  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  128.  See 
2  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
79n«i  The  Peace  Treaty  of  Versailles  of 
June  28,  1919,  was  laid  before  parlia- 
ment and  the  necessary  legislation 
enacted  to  carry  it  into  efiEect. 
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Limited  or  Partial  Ratification. 


§358.  It  is  only  necessary  now  to  notice  that  if  the  treaty  is 
ratified  in  part  or  with  modifications,  there  is  no  agreement,  and  the 
negotiations  must  be  renewed,  or,  as  it  is  cumbersomely  expressed 
by  the  writers,  a  treaty  cannot  be  ratified  in  part.  Tliis  ratification 
may  be  made  with  reservations  upon  the  understanding  that  terms 
shall  be  understood  in  a  certain  way.  The  time  of  ratification  is 
ustially  fixed  in  the  agreement  of  the  negotiators,  and  each  party 
given  a  certain  timefwithin  which  to  ratify  it,  failing  which  the  treaty, 
as  it  is  said,  falls  to  the  ground.* 


•  The  commercial  treaty  of  Utrecht 
between  Great  Britain  and  France  was 
never  carried  into  effect,  as  the  British 
Parliament  refused  to  pass  the  neces- 
sary legislation;  1  Halleck,  Int.  L.,  4 
ed.  (1908)  299.  France  refused  to 
appropriate  money  to  carry  into  effect 
the  convention  with  the  United  States 
of  America  of  1831 ;  1  Halleck,  Int.  L., 
4  ed.  (1908)  300.  In  1841,  the  French 
Government  refused  in  consequence  oi 
the  opposition  of  the  Chambers  to 
ratify  a  treaty  made  for  the  suppression 
of  the  slave  trade;  Hall,  Int.  I^w,  6  ed. 
(1909)  324.  The  United  States  Senate 
ratified  with  modifications  the  treaty 
made  with  Great  Britain  in  1824  with 
respect  to  the  mutual  right  of  ^^earch; 
I  Halleck,  Int.  L.,  4  ed.  (1908)  301. 
The  Hay-Pauncefote  Treaty  of  Febru- 
ary 5,  1900,  was  ratified  with  modifica- 
tions by  the  United  States  Senate  on 
December  20,  1900,  by  which  the 
treaty  fell  to  the  ground.  Great  Britain 
refusing  to  accept  the  modifications; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  557, 
559.  Hall,  Int.  Law,  6  ed.  (1909) 
326n*,  says  that  such  a  case  is  not  a 
ratification  but  a  new  treaty,  that  the 
word  "ratification"  is  a  misnomer 
under  which  refusal  of  ratification  is 
disguised.  The  distinction  is  imma- 
terial. 1 868,  Treaty  of  Oct.  24,  between 
United  States  and  £)enmark  for  sale  to 
the  United  States  of  the  Danish  West 


Indies,  after  ratification  by  Rigsdag  of 
Denmark,  was  submitted  to  the  United 
States  and  ratification  refused.  1902, 
Treaty  of  January  24,  between  the 
same  parties  for  the  same  purpose  was 
ratified  by  United  States  Senate  but 
approved  only  by  one  house  of  the 
Danish  Rigsdag,  thereby  failing  of 
ratification.  Lorimer,  Inst.  (1883-4) 
Vol.  1,  266,  267,  refers  to  the  dissatis- 
faction felt  in  Great  Britain  with  the 
results  of  the  Treaty  of  Washington, 
and  of  the  movement  in  the  British 
Parliament  on  March  3,  1873,  to  abro- 
gate the  treaty,  raising  thereby  the 
question  whether  the  state  government 
represents  the  national  will  in  negoti- 
ating a  treaty  and  the  capacity  of  the 
people  to  refuse  a  ratification  of  the 
performance.  There  is  no  doubt  that 
as  the  state  is  a  living  organism  and  the 
government  an  organ  thereof,  that  the 
individual  members  may  disaffirm 
what  the  government  has  done.  This 
is  a  mere  question  of  ratification  raised 
by  the  existence  of  limited  governments 
and  not  obtaining  among  autocracies. 
Ratifications  of  general  conventions  are 
sometimes  made  with  reservations. 
E.  g. — France  of  Anti-slavery  Confer- 
ence of  July  2,  1900;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  566.  The  question  as 
to  retroactive  effect  of  ratification  has 
caused  a  considerable  difference  of 
opinion.    Hershey,  Int.  L.,  (1912)  314, 
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§8359,  360, 361 


Cartels.  Capitulations,  Truces — Ratification  op. 

§359.  It  has  been  supposed  that  there  is  no  necessity  for  ratifi- 
cation unless  it  is  expressly  reserved,  in  the  case  of  cartels,  truces, 
capitulations  and  the  like,  since  they  are  concluded  in  the  exercise 
of  a  general  implied  power  confided  to  certain  public  agents  as 
incidental  to  their  official  duties.  This  distinction,  it  is  believed,  is 
unsound,  because  the  state  may  disavow  the  action  of  the  agent,  and 
no  doubt  in  any  such  case  the  agreement  made  by  him  is  submitted 
to  some  kind  of  examination  and  approval  at  Jheadquarters.  The 
fact  is  that  such  agreements  are  rarely  interfered  with,**  as  the 
circumstances  are  so  obvious,  and  ordinarily  the  officer  will  be  in 
receipt  of  some  instructions  covering  the  matter  before  he  makes  the 
agreement.^ 

Confirmation  of  Treaties. 

§360.  It  has  been  the  practice  in  the  international  world  for 
states  when  entering  into  treaties  to  confirm  earlier  treaties,  a  practice 
resorted  to  frequently  during  the  period  of  absolute  governments 
when  treaties  related  to  the  various  pretensions  and  territorial 
positions  of  the  reigning  houses  which  were  constantly  being  upset 
by  the  turmoil  of  the  powers.  Every  prince,  therefore,  who  had  any 
advantage  sought  to  have  that  confirmed  by  each  succeeding  treaty 
entered  into  by  the  other  parties. 


Classiflcation  and  Names  of  Treaties. 


Preuminary. 


§361.  The  classification  of  treaties  is  involved  in  great  obscurity, 
each  writer  apparently  adopting  his  own  ideas  without  much  refer- 
ence to  those  entertained  by  others  or  to  a  logical  anal3rsis  of  the 


says  partial  or  conditional  ratification 
is  not  permissible,  by  which  he  prob- 
ably means  that  such  a  ratification  is 
of  no  effect  unless  the  changed  terms 
are  agreed  to  by  the  other  parties  to 
the  treaty. 

*  *See  cases  cited  {771,  post. 

^  Se2  Ayala.  Law  of  War,  ( 1582)  Car- 
negie ed.,  I.  VII ;  Grotius,  Belli,  ac.  Pacis 


(1625).  Whewell's  Trans.  III.  XXII; 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  §§237,  261,  262;  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  II. 
IX.  42.  Se3  §  769  et  seq.,  post,  on 
suspension  of  hostilities.  See  §770, 
p3St,  on  truces.  See  §  772,  post,  on 
capitulations.  Sse  §771,  post,  on 
armistices. 
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subject."  We  have  therefore  to  thread  our  way  through  a  maze  of 
words,  many  of  which  will  have  no  value  to  the  international  lawyer. 
Some  of  these  terms  are  technical,  indicating  the  kind  of  a  treaty, 
irrespective  of  its  object;  others  designate  the  object  or  purpose  of 
the  treaty,  as  to  which  no  classification  can  be  exhaustive.  A  few 
of  the  classifications  of  the  writers  are  referred  to  in  the  note.* 


*  '*A11  attempts  at  dassification  of 
treaties  seem  to  have  failed" ;  Hall,  Int. 
Law,  6  ed.  (1909)  353n»;  Hershey,  Int. 
L.,  (1912)  311;  1  Oppenheim,  Int.  L.. 
2  ed.  (1912)  541. 

•Pradier  Fodere.  II.  Nos.  920,  ff. 
(quoted  in  Hershey,  Int.  L.,  (1912) 
31  In*)  divides  treaties  as  follows: 
General  treaties:  treaties  of  peace, 
political  union,  alliance,  guarantee  and 
protection,  neutrality,  cession,  com- 
merce, customs  and  unions.  Special 
treaties:  concordats,  boundary  treaties, 
treaties  establishing  servitudes,  treaties 
of  navigation,  consular  conventions  and 
capitulations,  conventions  relating  to 
literary  and  artistic  property,  industrial 
property,  extradition  treaties,  postal, 
and  telegraphic  conventions,  and  con- 
ventions relating  to  railroads.  Her- 
shey, Int.  L.,  (1912)  31  In*,  divides 
treaties  into  executed  or  executory, 
transitory  or  continuing,  dispositive  or 
permanent;  and,  on  p.  312,  into  simple 
or  conditional,  unilateral  or  bilateral, 
preliminary  or  definitive,  accessory, 
additional,  subsidiary  or  principal. 
Oppenheim,  Int.  L.,  2  ed.  (1912)  Vol.  1, 
541,  divides  treaties  into  law-making 
and  treaties  concluded  for  all  kinds  of 
other  purposes.  See  Hall,  Int.  Law,  6 
ed.  (1909)  353n*,  for  review  of  the 
classifications  of  some  of  the  authors. 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
Vol.  2,  70  et  seq.,  considers  treaties: 

(1)  As  to  the  subject,  whether  they 
relate  to  a  matter  of  natural  right  or 
whether  they  contain  some  obligation 
as  to  what  was  previously  indifferent. 

(2)  With  respect  to  their  object.  (3) 
With  respect  to  the  contracting  parties. 


whether  they  are:   (a)  Both  Christian; 
(b)  Christian  and  infidel;  (c)  Christian 
and  Mohammedan;  (d)  Within  or  with- 
out Europe.     (4)  With  respect  to  the 
time  in  which  contracted,    (a)  Whether 
before  or  after  the  Treaty  of  Westphalia 
(1648) ;  (b)  Whether  before  or  after  the 
Treaty  of  Utrecht  (1713);  (c)  Whether 
before  or  after  the  period  of  the  Treaty 
of  Utrecht  to  the  outbreak  of  the  French 
Revolution  (1791);  (d)  Whether  during 
twenty-five  years  of  the  Napoleonic 
Wars;     (e)    Whether    between    that 
period  and  the  present   (1882).     (5) 
Certain  international  engagements,  as 
contracts   between   the   State   and   a 
private  individual  of  another  country, 
and  contracts  relating  to  the  private 
affairs  of  the  sovereign  are  not  treaties. 
(6)  Treaties  also  to  be  considered  with 
respect  to  their  occasion  and  object. 
Wheaton,  Elements,  Dana's  ed.  (1866) 
340,  says:   "General  compact  between 
nations  may  be  divided  into  what  are 
called     transitory    conventions,    and 
treaties,  properly  so  termed,"  that  the 
first  are  perpetual  in  their  nature,  so 
that  once  being  carried  into  effect,  they 
subsist,  independent  of  any  change  in 
the   sovereignty,   and   although   their 
operation  is  suspended  during  war,  they 
revive  on  return  of  peace,  e.  g.,  treaties 
of  cession,  boundary,  exchange  of  terri- 
tory.   Grotius,  Belli,  ac.  Pads  (1625), 
Wheweirs  Trans.  II.  XV.  V.,  followed 
by  Vattel,  (1758)  Chitty's  Trans.  Book 
II.  §169,  divides  treaties  into  (1)  those 
which  turn  merely  on  things  to  which 
the  parties  were  already  bound  by  the 
law  of  nature;  (2)  those  by  which  they 
enter  into  further  engagements.    Hall, 
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$362 


(362.  The  names  and  kinds  of  treaties  usually  referred  to  are  as 
follows:  Acts,*"  Alliance,"  Amity  and  Friendship,"  Arbitration," 
Arrangements,**  Armistice,**  Association,*'  -^uxiliary,*^  Boundary,** 
Capitulations,**  Cartels,**  Cession,**  Commerce,**  Concordats,**  Con- 
federation,** Conventions,**  Declarations,**  Defensive,**  Dispositive,*^ 
EJqual,**  Extradition,**  General,**  Guarantee,**  Jurisdiction,**  Law- 
making,** Leagues,**  Marriage,**  Memoranda — Memoires,**  Military,*^ 
Modus-Vivendi,**  Navigation,**  Neutrality,*"  Pactum  de  Contra- 
hendo,**  Parol,**  Peace,**  Personal,**  Preliminary,**  Private,**  Pro- 
tection,*' Protocol,**  Public,**  Punctationes,*"  Real,**  Recognition,** 
Renunciation,**  Sale,**  Secret,**  Special,**  Sponsions,**  Subsidy,*' 
Succor,**  Transitory,*'  Truce,**  Unequal,**  Warlike.*'  Some  of  the 
terms  are  self-explanatory,  some  are  discussed  further  in  the  notes, 
and  many  of  them  are  referred  to  in  more  detail  at  other  parts  of  the 
discussion. 


Int.  Law,  6  ed.  (1909)  317n\  says: 
'*  Contracts  entered  into  between  states 
and  private  individuals,  or  by  the 
organs  of  states  in  their  individual 
capacity,  are  of  course  not  subjects  of 
international  law.  Of  this  kind  are: 
(1)  Concordats,  because  the  Pope  signs 
them  not  as  a  secular  prince,  but  as 
head  of  the  Catholic  Church.  (2) 
Treaties,  of  which  the  object  is  to  seat 
a  dynasty  or  a  prince  upon  a  throne,  or 
to  guarantee  its  possession,  in  so  far  as 
the  agreement  is  directed  to  the  imposi- 
tion of  the  dynasty  or  prince  upon  the 
state  for  reasons  other  than  strictly 
international  interests,  or  to  their  pro- 
tection against  internal  revolution, 
because  such  contracts  are  in  the  inter- 
est of  the  individuals  in  their  personal 
capacity,  and  not  in  their  capacity  as 
representatives  of  the  will  of  the  state. 
(3)  Agreement  with  private  individuals, 
e.  g.,  for  a  loan.  (4)  Arrangements  be- 
tween different  branches  of  reigning 
houses,  or  between  the  reigning  families 
of  different  states,  with  reference  to 
questions  of  succession  and  like  mat- 


ters." Roman  civilians  divided  all 
international  contractsinto  three  classes : 
pactiones,  sponsiones  and  f oedera.  See 
Wheaton,  Elements,  Dana*s  ed.  (1866) 
329na.  "The  compacts  which  have 
temporary  matters  for  their  object  are 
called  agreements,  conventions  and 
pactiones:"  Vattel,  (1758)  Chitty's 
Trans.  Book  II.  §153.  Wilson  & 
Tucker.  Int.  L.,  (1901)  210  et  seq., 
classify  as  follows :  ( 1 )  As  regards  form. 

(a)  Transitory;  (b)  Permanent  or 
perpetual.  (2)  As  regards  nature,  (a) 
Personal,  relating    to    the    sovereign; 

(b)  Real,  relating  to  things  and  not  de- 
pendent on  the  sovereign.  (3)  As 
rcgarcls  effects,  (a)  Equal;  (b)  Un- 
equal; or  (c)  Simple  or  conditional; 
(d)  Definite  or  preliminary;  (e)  Prin- 
cipal or  accessory.  (4)  As  regards 
objects,    (a)  General;   (b)  Special. 

*•  Acts:  The  term  "act"  was  applied 
to  the  various  paragraphs  of  the  pro- 
visions of  the  treaty  of  Vienna,  and 
has  been  applied  in  a  similar  provision 
in  other  general  treaties.     The  term, 
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however,  seems  to  be  of  little  applica- 
1;^on  and  had  best  be  discarded. 

"Alliance:  "  Treaties  of  alliance  are, 
on  the  contrary,  usually  entered  into 
for  the  purpose  of  common  security  and 
general  defence,  but  without  reference 
to  any  particular  power  or  to  any 
special  event;"  1  Hcdleck,  Int.  L.,  4  ed. 
(1908)  305,  306.  See  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  355,  364. 
They  have  also  been  divided  into  real 
and  persopal  alliance,  equal  and  unequal, 
general  and  special,  defensive  and 
offensive.  See  Grotius,  Belli,  ac.  Pads 
(1625),  Whewell's  Trans.  II.  XV.  VI. 
3;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
595;  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  424,  428;  1  Wildman,  Int.  L., 
(1849)  164-168;  Woolsey,  Int.  L.,  6ed. 
(1897)  164.  "Agreements  of  states  to 
act  together  for  specific  or  general 
objects  constitute  treaties  of  alliance;" 
Wilson  &  Tucker,  Int.  L.,  (1901)  212. 

"Amity  and  Friendship:  Ancient 
name  for  treaties  providing  simply  for 
mutual  intercourse  and  friendship; 
1  Halleck,  Int.  L.,  4  ed.  (1908)  306. 

"Arbitration:  Treaty  of  arbitration 
is  one  made  for  the  purpose  of  referring 
a  dispute  between  the  parties  to  the 
decision  of  one  or  more  third  persons. 
"General  Arbitration  Treaties,"  Rich- 
ard Olney;  6  Amer.  J.  Int.  Law,  595 
et  seq.    See  §545,  post,  on  arbitration. 

^*  Arrangements:  "An agreement,  an 
arrangement  or  a  modus  vivendi, 
usually  prescribes  in  detail  the  line  of 
conduct  which  will  be  followed  in 
interstate  relations  under  certain  condi- 
tions;" Wilson,  Int.  L.,  (1910)  192. 
£.  g. — Between  United  States  and 
Great  Britain  relative  to  naval  forces 
to  be  maintained  on  the  Great  Lakes; 
Wilson,  Int.  L.,  (1910)  193. 

^*  Armistice:  An  armistice  is  defined 
by  Patdus  as  an  agreement  for  a  short 
and  for  the  present  time  that  combat- 
ants will  not  attack  one  another;  Vasso 
calls  it  "the  peace  of  a  camp"  or  "the 


holiday  of  war;"  2k>uche,  L.  of  Nations 
(1650),Camegieed.,  Parti.  IX.  3.  An 
armistice  differs  from  a  truce  in  that  in 
an  armistice  there  is  not  only  a  cessa- 
tion of  hostilities  but  an  agreement 
between  the  parties  as  to  certain  points. 
It  is  more  in  the  nature  of  a  local  treaty 
between  the  commanders  of  the  oppos- 
ing forces  entered  into  for  the  purpose 
of  suspending  hostilities.  See  {769  et 
seq.,  post,  on  suspension  of  hostilities 
and  see  (771,  post,  on  armistices. 

^*  Association:  "  Treaties  of  associa- 
tion are  usually  made  for  the  purpose 
of  war,  two  or  more  States  associating 
themselves  together  for  the  purpose  of 
carrying  on  joint  operations  against  a 
common  enemy;"  1  Halleck,  Int.  L., 
4  ed.  (1908)  305. 

"Auxiliary  Treaties  for  limited 
assistance  in  war;  2  Ward,  Hist., 
(Dublin,  1795)  174-176. 

^'Boimdary,  Cession:  Boundary  and 
cession  treaties  are  those  providing  for 
a  boundary  between  two  or  more  states 
or  calling  for  a  cession  of  state  territory. 
Discussed,  Crandall,  Treaties,  2  ed. 
(1916)  200  et  seq.;  1  Halleck,  Int.  L., 
4  ed.  (1908)  307;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  417;  1  Wildman, 
Int.  L.,  (1849)  159. 

^*  Capitulation:  "A  capitulation  is 
an  agreement  under  which  a  body  of 
troops  or  a  naval  force  surrenders  upon 
conditions.  The  arrangement  is  a  bar- 
gain made  in  the  common  interest  of 
the  contracting  parties,  of  which  one 
avoids  the  useless  loss  which  is  incurred 
in  a  hopeless  struggle,  while  the  other, 
besides  also  avoiding  loss,  is  spared  all 
further  sacrifice  of  time  and  trouble 
and  is  enabled  to  use  his  troops  for 
other  purposes;"  Hall,  Int.  Law,  6  ed. 
(1909)  547.  "A  capitulation  is  an 
agreement  for  the  delivery  of  a  be- 
sieged place  or  forces  divided  in  the 
field  into  the  hands  of  the  enemy;" 
Maine,  Int.  L.,  (1888)  188.  See  §772, 
post,  on  capitulations. 
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*^ Cartels:  "Cartels  are  a  fonn  of 
convention  made  in  view  of  war  or 
during  its  existence  in  order  to  regulate 
the  mode  in  which  such  direct  inter- 
course as  may  be  permitted  between 
the  belligerent  nations  shall  take  place, 
or  the  degree  and  manner  in  which 
derogations  from  the  extreme  rights  of 
hostility  shall  be  carried  out;**  Hall, 
Int.  Law,  6  ed.  (1909)  545-546.  "Of 
the  nature  of  treaties  are  cartels,  which 
are  agreements  made  between  belliger- 
ents, usually  mutual,  regulating  inter- 
course during  war;"  Wilson  &  Tucker, 
Int.  L.,  (1901)  201.  "Cartels  are  agree- 
ments concluded  between  belligerents 
in  regard  to  intercourse  in  time  of  war;" 
Wilson,  Int.  L.,  (1910)  192.  "Cartels 
are  agreements  between  belligerents  for 
the  purpose  of  regulating  permitted 
intercourse  in  time  of  war,  particularly 
the  exchange  and  treatment  of  pris- 
oners;" Wilson,  Int.  L.,  (1910)  362. 
"A  cartel  is  an  engagement  for  the 
exchange  of  prisoners  of  war;"  Maine, 
Int.  L.,  (1888)  190.  See  (769,  post,  on 
suspension  of  hostilities.  See  {762, 
post,  on  exchange  of  prisoners. 

'^  Commerce:  Treaties  of  commerce 
are  those  which  regulate  the  conditions 
of  reciprocal  trade,  and  define  and 
secure  the  imperfect  rights  and  duties 
of  commercial  intercourse;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  306;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  612;  2  Ward,  Hist., 
(Dublin,  1795)  202;  1  Wildman,  Int. 
L.,  (1849)  168.  Commerce  and  Navi- 
gation: Twiss,  L.  of  Nations,  Peace,  2 
ed.  (1884)  398-402;  1  Wildman,  Int. 
L.,  (1849)  168. 

**  Concordat:  A  concordat  is  an 
agreement  between  the  Pope  and  an 
independent  state  concerning  the  affairs 
of  the  Church  in  such  independent 
state.  These  are  now  only  entered  into 
by  Catholic  states.  See  1  Halleck,  Int. 
L.,  4  ed.  ( 1908)  302n*.  For  further  dis- 
cussion of  concordats,  see  2  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  427  et  seq. 


"Confederation:  Treaties  of  con- 
federation are  usually  made  for  the 
purpose  of  forming  a  union  more  or 
less  dose  in  reference  to  certain  special 
objects  with  respect  to  internal  or 
external  matters;  1  Halleck,  Int.  L., 
4  ed.  (1908)  305.  Confederations  are 
treaties  for  forming  a  new  state  as 
German  State,  Swiss  Confederation, 
Teutonic  and  Hanseatic  Leagues;  2 
Ward,  Hist.,  (Dublin,  1795)  163-174; 
Woolsey,  Int.  L.,  6  ed.  (1897)  165,  166. 
See  {365,  post,  on  treaty  distinguished 
from  a  federal  constitution. 

**  Convention:  The  term  is  indis- 
criminately applied  to  treaties  but 
perhaps  more  usually  to  the  various 
subdivisions  of  the  general  rules  adopted 
at  international  congresses.  Thus,  the 
important  rules  adopted  at  the  First 
and  Second  Peace  Conferences  at  the 
Hague  are  called  "Conventions;"  so 
also  the  result  of  the  deliberations  at 
the  Red  Cross  Congress  at  Geneva. 
"The  terms  'treaty  and  convention' 
are  practically  synonymous,  although 
the  latter  term  is  probably  applied 
more  frequently  to  treaties  of  lesser 
importance;"  Hershey,  Int.  L.,  (1912) 
31  In.  Convention  less  broad  than  a 
treaty,  and  usually  applied  to  some 
specific  object;  Wilson  &  Tucker,  Int. 
L.,  (1901)  199.  For  illustration  of  the 
confusion  in  the  use  of  the  words 
"treaty"  and  "convention,"  see  Cran- 
dall.  Treaties,  2  ed.  (1916)  7n«  "Con- 
vention is  the  usual  term  given  to 
agreements  in  regard  to  consular  rela- 
tions, naturalization,  extradition,  postal 
relations,  and  the  like;"  Wilson,  Int. 
L.,  (1910)  192.  ''The  terms  are 
synonymous  and  even  the  usage  oi 
calling  the  more  important  acts  treaties 
and  the  less  important  ones  conven- 
tions, is  far  from  being  uniformly 
followed;*'  1  Westlake,  Int.  L.,  2  ed. 
(1910)  290.  "A^convention  usually 
relates  to  some  specific  subjects,  rather 
than  to  matters  of  general  character,  as 
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in  the  case  of  a  treaty;"  Wilson,  Int. 
L.,  (1910)  192.  Used  by  Grotius,  Belli, 
ac.  Pads  (1625),  Whewell's  Trans.  II. 
XV.;  2k>uche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  I.  IX.  3. 

"Declaration:  A  declaration,  prop- 
erly speaking,  is  a  unilateral  act  setting 
forth  the  intention  or  resolution  of  the 
party  signing  it,  and  has  no  binding 
validity  unless  accepted  or  adopted  by' 
some  other  party,  and  does  not  from 
its  form  necessarily  contemplate  such 
adoption  as  in  the  case  of  a  contract. 
The  results  of  several  important  con- 
ferences of  international  delegations 
have  been  designated  as  declarations. 
Thus,  the  Declaration  of  St.  Peters- 
burg, in  1856;  Declaration  of  London, 
in  1909.  The  contents  of  such  declara- 
tions are  not  to  be  distinguished  on 
principle  from  those  containing  the  con- 
vention laid  down  at  the  Hague,  and 
there  really  seems  to  be  no  reason  why 
the  word  "declaration"  should  be  used 
any  longer,  though  its  meaning  as  to 
these  particular  treaties  has  become 
fixed.  "  Declarations  are  usually  docu- 
ments containing  the  redpnx^l  agree- 
ments of  states,  as  in  granting  privi- 
leges in  matters  of  trademarks  ...  to 
the  citizens  of  each  state.  The  term 
is  used  for  the  documents  which  (1) 
outline  the  policy  of  course  of  conduct 
which  one  or  more  states  propose  to 
piursue  under  certain  circumstances; 
(2)  which  enunciate  the  principles 
adopted;  (3)  which  set  forth  the 
reasons  justifying  a  given  act;"  Wilson 
&  Tucker,  Int,  L.,  (1901)  200.  "Dec- 
larations are  usually  in  the  form  of 
reciprocal  agreements,  relating  to  the 
rights  and  privU^es  of  the  nationals  of 
the  states.  The  term  'declaration'  is 
also  applied  to  the  formal  statement  of 
the  principles  in  accord  with  which 
states  propose  to  act,  or  to  the  formal 
statement  of  the  grounds  for  an  action ;" 
Wilson,  Int.  L.,  (1910)  192. 

'*  **  Defensive  treaties,  as  generally 


understood,  are  made  to  secure  the 
parties  to  them  against  aggression 
from  other  states;"  Woolsey,  Int.  L., 
6ed.  (1897)  164. 

"  Dispositive  or  Transitory:  A  tran- 
sitory or  dispositive  treaty  is  one 
"which  disposes  of  or  about  things  by 
transferring  or  creating  rights  in  or 
over  them,  as  a  deed  conveying  a  field 
or  granting  a  right  of  way  over  it  dis- 
poses of  or  about  the  field  by  transfer- 
ring the  property  in  it  to  the  purchaser 
or  creating  a  right  of  way  over  it  in  the 
grantee;"  1  Westlake,  Int.  L.,  2  ed. 
(1910)  60,  61.  Such  are  treaties  of 
cession.  Continuing,  the  same  author 
says  that  they  are  so  called  because 
their  effect  passes  over  into  and  forms 
part  of  the  body  of  rights  concerning 
the  thing  in  question,  so  that  it  is 
possible  in  subsequent  dealings  to  start 
from  that  body  of  rights  as  a  fact  with- 
out being  always  obliged  to  refer  to  the 
dealings  which  created  it.  He  admits 
the  term  is  bad  because  the  word 
"transitory"  does  not  suggest  per- 
manency, yet  the  operation  of  the 
treaty  is  usually  most  permanent,  and 
the  best  word  is  dispositive.  In  plain 
English,  what  all  this  means  is  that 
some  treaties  call  for  immediate  per- 
formance, and  when  that  is  done  the 
treaty  is  executed — ^functus  officio — 
and  we  have  only  to  deal  with  an 
altered  state  of  facts  resulting  from  the' 
performance.  In  the  simple  language 
of  the  mimidpal  law,  the  treaty  is  fully 
executed.  See  also  1  Westlake,  Int.  Li, 
2  ed.  (1910)  294;  Twiss,  L.  of  Nations. 
Peace,  2  ed.  (1884)  418. 

**  Equal  and  Unequal:  "Equal  trea- 
ties are  where  the  contracting  parties 
promise  the  same  or  equivalent  things; 
and  unequal  treaties  are  where  the 
things  promised  are  neither  the  same 
nor  equitably  proportioned ; "  1  Halleck, 
Int.  L.,  4  ed.  (1908)  304.  See  Vattel, 
(1758)  Chitty's  Trans.  Book  II.  §172. 
Sometimes  spoken  of  as  bilateral  or 
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unilateral.  To  be  distinguished  from 
equal  and  unequal  alliances,  which  dis- 
tinction relates  to  the  dignity  or  rank 
of  the  states  concerned;  1  Halleck,  Int. 
L,,  4  ed.  (1908)  304.  "Treaties  are 
either  equal,  when  princes  or  peoples 
are  under  a  like  obligation,  or  unequal, 
when  one  is  bound  to  do  more  than  the 
other;*'  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed..  Part  I.  IV.  IV.;  Grotius, 
Belli,  ac.  Pads  (1625),  Whewell's  Trans. 
II.  XV.  VI.  VII.;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  386,  424-428. 

**  Extradition,  Treaties  of:  Crandall, 
Treaties,  2  ed.  (1916)  230;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  405  et  seq. 
See  (462,  post,  on  extradition. 

*®  General:  Treaties  containing  gen- 
eral provisions  or  applying  to  or  entered 
into  by  many  states. 

*^  "Guarantee:  ...  is  an  engage- 
ment by  which  one  State  promises  to 
aid  another  where  it  is  interrupted,  or 
threatened  to  be  disturbed,  in  the 
peaceable  enjoyment  of  its  rights,  by  a 
third  power;"  Wheaton,  Elements, 
Dana's  ed.  (1866)  354.  "Treaties  of 
guarantee  are  agreements  through 
which  powers  engage,  either  by  an 
independent  treaty  to  maintain  a  given 
state  of  things,  or  by  a  treaty  or  provi- 
sions accessory  to  a  treaty,  to  secure 
the  stipulations  of  the  latter  from 
jnfraction  by  the  use  of  such  means  as 
may  be  specified  or  required  against  a 
country  acting  adversely  to  such  stipu- 
lations;" Hall,  Int.  Law,  6  ed.  (1909) 
334.  "Treaties  of  guaranty  are  agree- 
ments through  which  one  or  more 
powers  engage  to  maintain  given  condi- 
tions or  rights;"  Wilson,  Int.  L.,  (1910) 
205.  "A  treaty  of  guarantee  is  an 
engagement  by  which  a  state  agrees  to 
secure  another  in  the  possession  of  cer- 
tain specified  rights,  as  in  the  exercise 
of  a  certain  form  of  government,  in  the 
free  exercise  of  authority  within  its 
dominions,  in  freedom  from  attack,  in 
the  free  navigation  of  specified  rivers. 


in  the  exercise  of  neutrality  ;'*  Wilson  & 
Tucker,  Int.  L.,  (1901)  211.  "Treaties 
of  guaranty  are  compacts  under  which 
a  State  promises  to  aid  another  State, 
if  it  shotdd  be  disturbed  in  the  enjoy- 
ment of  a  Conventional  Right  as  dis- 
tinguished from  a  Natural  Right;" 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  430  et  seq.  Cases  of  treaties  of 
guarantee:  Treaty  of  Tilsit,  by  which 
Germany  and  Russia  guaranteed  to 
each  other  the  integrity  of  their  respec- 
tive possessions;  Hall,  Int.  Law,  6  ed. 
(1909)  334;  Woolsey.  Int.  L.,  6  ed. 
(1897)  454.  Treaty  of  April  13, 1856.  by 
which  Great  Britain,  Austria  and  Prance 
agreed  to  guarantee  "jointly  and  sever- 
ally the  independence  and  integrity  of 
the  Ottoman  Empire,  recorded  in  the 
treaty  concluded  at  Paris  on  the  30th  of 
March;"  Hall,  Int.  Law,  6  ed.  (1909) 
334;  Woolsey,  Int.  L.,  6ed.  (1897)  473. 
Treaty  of  1831  and  1839,  by  which 
Belgium  was  constituted  an  independ- 
ent and  neutral  state,  the  several  states 
guaranteeing  the  neutrality.  1855 — 
Treaty  by  which  Sweden  and  Norway 
engaged  not  to  cede  or  exchange  with 
Russia,  nor  to  permit  the  latter  to 
occupy  any  part  of  the  territory  of  the 
crowns  of  Sweden  and  Norway,  nor  to 
conclude  any  right  of  pasturage  or 
fishery  or  other  rights  of  any  nature 
whatsoever  in  consideration  of  a  guar- 
antee by  Great  Britain  and  France  of 
the  Swedish  and  Norwegian  territory; 
Hall,  Int.  Law,  6  ed.  (1909)  334-335. 
1776 — ^Russia  guaranteed  a  loan  of 
500,000  ducats  contracted  by  Poland. 
1 8 1 5— The  97th  Article  of  the  Treaty  of 
Vienna  especially  provided  for  the 
credit  and  solvency  of  the  establish- 
ment called  "Mont  Napoldon"  at 
Milan;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  389.  See  Hershey,  Int.  L., 
(1912)  317;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  84  et  seq.;  1  Wildman, 
Int.  L.,  (1849)  168  et  seq.;  Woolsey, 
Int.  L.,  6  ed.  (1897)  166,  463.    1902-- 
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Treaty  between  Great  Britain  and 
Japan;  Hall,  Int.  Law,  6  ed.  (1909) 
336. 

"Jurisdiction:  Treaties  of  jurisdic- 
tion are  of  two  kinds:  (a)  For  special 
tribunals  to  adjudicate  controversies 
among  foreign  merchants  or  between 
foreign  merchants  and  natives;  (b)  for 
exercise  of  jurisdiction  by  consular  or 
commercial  agents;  Twiss,  L.  of  Na- 
tions, Peace,  2  ed.  (1884)  402  et  seq. 

**  Law-making:  See  {399,  post. 

** League:  "The  term  league  has 
been  adopted  by  Kennett,  the  transla- 
tor of  Puffendorf ,  to  distinguish  that 
species  of  public  compact  between 
nations  which  do  not  presuppose  a  state 
of  war."  See  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  382-399,  who  uses 
the  word  "league"  as  synonymous  with 
treaty. 

**  Marriage:  2  Ward,  Hist.,  (Dublin, 
1795)  145-153. 

'*  Memoranda-Memoires:  The  terms 
"memoranda"  and  *'memoires"  are 
used  to  indicate  the  documents  in 
which  the  principles  entering  into  an 
international  discussion  are  set  forth, 
together  with  the  probable  conclusions; 
Wilson  &  Tucker,  Int.  L.,  (1901)  200. 

*^  Military  or  Warlike:  Military  or 
warlike  conventions  are  when  the  lead- 
ers of  a  war  agree  together  on  certain 
terms.  Inferior  leaders  may  make 
such  agreements  or  conventions  relat- 
ing to  the  administration  of  the  war: 
safe  conduct;  armistice;  exchange  and 
ransom  of  prisoners;  terms  to  be 
granted  to  those  who  surrender  besieged 
places;  Zouche,  L.  of  Nations  (1650), 
C^amegie  ed..  Part  I.  IX.  3.  Military 
or  warlike  treaties  are  concluded  by  the 
authority  of  the  persons  who  have  the 
supreme  power  either  for  a  prolonged 
armistice,  which  is  commonly  called  a 
truce,  or  for  a  perpetual  peace;  Zouche, 
L.  of  Nations  (1650),  Carnegie  ed., 
Part  I.  IX.  4. 

••  Modus- Vivendi:      Modus- Vivendi 


are  agreements  to  carry  on  an  existing 
state  of  a£Eairs  pending  a  final  deter- 
mination. "A  Modus- Vivendi  is  a 
temporary  regulation  of  a  matter  pend- 
ing negotiations  for  a  permanent 
settlement;"  Crandall,  Treaties,  2  ed. 
(1916)  7. 

«« Neutrality:  See  §§962,  930,  post, 
on  neutrality.  "  Treaties  of  Neutrality 
are  reciprocal  engagements  to  have  no 
part  in  the  conflicts  between  other 
powers,  to  remain  at  peace  in  an  appre- 
hended or  an  actual  war;"  Woolsey, 
Int.  L.,  6  ed.  (1897)  164.  "Treaties  of 
neutrality  are  treaties  under  which  the 
absolute  Neutrality  of  a  Nation  is 
agreed  upon,  or  particular  acts  of 
Neutrality  on  its  part  are  covenanted 
for;"  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  437.  See  Vattel,  (1758)  Chitty's 
Trans.  Book  III.  §107. 

^Pacttun  de  Contrahendo:  "is  an 
agreement  upon  certain  points  to  be  in- 
corporated in  a  future  treaty,  and  is 
binding  upon  the  parties;"  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  547. 

^  Parol:  is  a  technical  term  of  the 
English  common  law  describing  con- 
tracts not  tmder  seal,  whether  verbal 
or  written  and  entirely  inapplicable  in 
international  law. 

*»  Peace,  Treaty  of:  "When  the 
belligerent  powers  have  agreed  to  lay 
down  their  arms,  the  agreement  or  con- 
ract  in  which  they  stipulate  the  condi- 
tions of  peace,  and  regulate  the  manner 
in  which  it  is  to  be  restored  and  sup- 
ported, is  called  the  treaty  of  peace;" 
Vattel,  (1758)  Chitty's  Trans.  Book 
IV.  §9.  "A  treaty  of  peace  is  an 
agreement  between  belligerent  states 
to  settle  their  differences  by  way  of 
compromise;"  1  Wildman,  Int.  I4., 
(1849)  139.  See  Crandall,  Treaties,  2 
ed.  (1916)  352;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  438;  1  Wildman, 
Int.  L.,  (1849)  13^158,  elaborate  dis- 
cussion; see  §639,  post,  on  treaties  of 
peace. 
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^  Personal,  Real:  A  distinction  has 
been  drawn  between  treaties  real, 
which  bind  the  contracting  parties 
(i.  e.  the  states),  independently  of  any 
change  in  the  rulers,  and  treaties  per- 
sonal, which  are  such  as  are  made  with 
a  view  to  the  person  of  the  ruler  and 
only  bind  the  state  during  his  continu- 
ance in  office.  This  distinction  was 
laid  down  by  Vattel,  (1758)  Chitty's 
Trans.  Book  II.  §§183-197,  and  was 
adopted  for  a  while;  1  Halleck,  Int.  L., 
4  ed.  (1908)  303;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  388-391;  1  Wild- 
man,  Int.  L.,  (1849)  138,  139;  Wheaton, 
Elements,  Dana's  ed.  (1866)  43;  Mar- 
tecs,  G.,  Law  of  Nations,  (1788)  Cob- 
bett's  Trans.  II.  1.  5,  but  is  now  obso- 
lete; Hcrshey,  Int.  L.,  (1912)  31  In*. 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)391,  397,  discusses  Holy  Alliance 
of  1815,  and  the  family  compact  of  the 
House  of  Bourbon  of  Aug.  15,  1761,  as 
examples  of  personal  leagues. 

*•  Preliminary  Treaty:  "Prelimi- 
naries of  peace  are  an  agreement  in- 
tended to  put  an  end  to  hostilities  at 
an  earlier  moment  than  that  at  which 
the  terms  of  a  definite  treaty  can  be 
settled.  They  contain  the  stipulations 
which  are  essential  to  the  re-establish- 
ment of  peace,  together  sometimes  with 
arrangements  having  a  temporary 
object;  minor  points  which  lie  open 
to  discussion  or  bargain,  and  details 
for  the  settlement  of  which  time  is 
required,  being  held  over  for  more 
leisurely  treatment.  Preliminaries  thus 
constitute  a  treaty  which  is  binding  in 
every  respect  so  far  as  it  goes,  but  which 
is  intended  to  be  superseded  by  a  fuller 
arrangement,  and  is  so  superseded 
when  the  definite  treaty  is  signed. 
For  an  example  of  preliminaries  and  of 
a  definite  treaty  of  peace,  see  the 
Preliminaries  of  Versailles  and  the 
definitive  treaty  of  Frankfurt  in 
D'Angebcrg.  Nos.  1119  and  1179;" 
Hall,  Int.  Law,  6  ed.   (1909)  555ni. 


"A  preliminary  treaty  requires  the 
mutual  consent  of  the  parties  with 
r^ard  to  certain  important  points, 
whereas  other  points  have  to  be  settled 
by  the  definitive  treaty  to  be  concluded 
later.  Such  preliminary  treaty  is  a 
real  treaty  and  therefore  binding  upon 
the  parties;"  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  546. 

*•  Private:  Relating  to  private  affairs 
of  monarchs  or  not  public. 

*^  Protection :  Treaties  of  protection : 
unequal  alliance  of  small  state  with 
greater;  2  Ward,  Hist.,  (Dublin,  1795) 
159-161. 

*•  Protocols:  "Protocols"  are  pre- 
liminary agreements  entered  into  before 
the  signing  of  the  treaty  itself.  "  Dur- 
ing the  n^otiations  for  a  treaty  the 
discussion  of  each  sitting  and  the  reso- 
lutions arrived  at  are  set  down  in  a 
document  called  a  Protocol;"  Hall, 
Int.  Law,  6  ed.  (1909)  321n».  "A 
protocol  or  proc'^s  verbal,  is  usually  in 
the  form  of  official  minutes,  giving  the 
conclusions  of  an  international  con- 
ference and  signed  at  the  end  of  each 
session  by  the  negotiators;"  Wilson  & 
Tucker,  Int.  L.,  (1901)  199.  "Proto^ 
cols  vary  greatly,  but  generally  are 
preparatory  to  a  more  formal  agree- 
ment;" Wilson,  Int.  L.,  (1910)  192. 
"  The  term  protocol  is  regularly  applied 
to  a  record,  or  minute,  of  the  proceed- 
ings of  a  conference  between  plenipo- 
tentiaries, or  of  an  agreement  between 
plenipotentiaries  as  to  the  result  of 
their  negotiations  or  as  to  the  basis  of 
future  negotiations."  "The  term 
proems  verbal  is  equally  applicable;" 
Crandall,  Treaties,  2  ed.  (1916)  6nl6, 
n".  "A  protocol,  or  proems  verbal, 
generally  referring  to  an  agreement 
already  made  or  to  be  made,  is  usually 
less  formal*  than  a  convention  both  in 
phrasing  and  arrangement.  Protocols 
are  sometimes  formally  ratified  by  the 
treaty-making  power  and  sometimes 
are  simply  the  signed  minutes  of  a 
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conference;"    Wilson,  Int.  L.,  (1910) 
192. 

*^  Public:  Treaties  relating  to  affairs 
of  governments  as  distingui^ed  from 
a£Eairs  of  monarchs,  or  not  secret. 

*^  Punctationes:  Punctationes  are 
"mere  n^otiations  on  the  items  of  a 
future  treaty,  without  the  parties 
entering  into  an  obligation  to  conclude 
that  treaty;"  1  Oppenheim,  Int.  L.,  2 
ed.  (1912)  546. 

*^  Recognition:  Treaties  of  recogni- 
tion have  for  their  object  the  admission 
of  a  new  member  of  the  family  of 
nations  or  the  recognition  of  a  new 
title;  1  Halleck,  Int.  L..  4  ed.  (1908) 
306. 

**  Renunciation:  Deeds  of  Rentmcia- 
tion  applicable  to  ancient  custom  in 
Europe  of  renouncing  by  solemn  con- 
vention pretensions  which  might  other- 
wise have  been  asserted;  2  Ward, 
Hist..  (Dublin,  1795)  161-163. 

"Sale:     2    Ward,    Hist.,    (Dublin. 
1795)  154,  155. 
"Secret:  See  {341n*,  ante. 
"Special:  Relating  to  some  particu- 
lar matter  or  negotiated  for  a  particular 
occasion. 

"  Sponsions:  " Sponsions  is  the  term 
we  may  use  when  persons  not  having  a 
commission  from  the  Supreme  Author- 
ity make  any  engagement  which  prop- 
erly touches  that  authority;"  Grotius, 
Belli,  ac.  Pads  (1625),  WhewelVs  Trans. 
II.  XV.  III.,  see  XVI.  "When  repre- 
sentatives of  states  not  properly  com- 
missioned for  the  purpose,  or  exceeding 
the  limits  of  their  authority,  enter  into 
agreements,  their  acts  are  called  treaties 
sub  spe  rati,  or  sponsions;"  Wilson  & 
Tucker,  Int.  L.,  (1901)  201.  "Spon- 
sions  or  agreements  sub  spe  rati,  are 
agreements  made  between  representa- 
tives of  states  not  properly  commis- 
sioned, or  agreements  made  by  repre- 
sentatives  in    excess   of   authority;" 


Wilson,  Int.  L.,  (1910)  192.  "Such 
acts  or  engagements,  when  made  with- 
out authority,  or  exceeding  the  limits 
of  the  authority  under  which  they  pur- 
port to  be  made,  are  called  sponsions;" 
Wheaton,  Blements,  Dana's  ed.  (1866) 
329.  "By  the  Latin  term  Sponsio  we 
express  an  agreement  relating  to  affairs 
of  state,  made  by  a  public  person  who 
exceeds  the  bounds  of  his  commission, 
and  acts  without  the  orders  or  com- 
mand of  the  sovereign;"  Vattel,  (1758) 
Chitty's  Trans.  Book  II.  {209.  See 
Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  VII.  4. 

»'  Subsidy:  "  Treaties  of  Subsidy  are 
treaties  under  which  a  Power  which 
does  not  take  part  in  a  war  as  a  Princi- 
pal furnishes  a  limited  succor  to 
another  power  as  an  Auxiliary;"  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  428; 
2  Ward.  Hist..  (Dublin,  1795)  177-188. 
"  Succor:  2  Halleck,  Int.  L.,  4  ed. 
(1908)  7. 

**  Truce:  A  truce  is  a  cessation  of 
hostilities  between  opposing  military 
forces  which  may  be  only  temporary 
or  may  continue  until  the  termination 
of  the  war.  It  is  generally  of  a  local 
character  confined  to  commanders  of 
small  bodies  of  troops,  although  it 
may  be  entered  into  by  the  commander- 
in-chief  of  the  entire  army.  "  Truce  is 
a  convention,  by  which,  the  war  re- 
maining, the  parties  are  for  a  time  to 
abstain  from  warlike  acts;"  Grotius, 
Belli,  ac.  Pacis  (1625),  Whewell's  Trans. 
III.  XXI.  I.  1.  See  Ayala,  Law  of  War, 
(1582)  Carnegie  Ed.,  I.  VII.  6;  Grotius, 
Belli,  ac.  Pads  (1625),  Whewell's 
Trans.  III.  XXI.  1609— Truce  for 
twelve  years  between  Spain  and  United 
Provinces.  1684 — Truce  for  twenty 
years  between  Prance  and  Spain  and 
Spain  and  the  German  Empire;  1 
Wildman,  Int.  L.,  (1849)  139.  See 
(770,  post,  on  truces. 
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Author's  Classification  {§364,  365 

Author's  Classification. 

§364.  It  will  be  observed  that  the  classifications  of  treaties 
which  have  been  adopted  by  the  various  authors  confuse  two  impor- 
taiit  aspects  which  are  independent  of  each  other,  and  should  therefore 
be  separately  discussed.  The  one  is  the  classification  of  treaties  with 
respect  to  the  performance;  that  is,  whether  fully  performed  or  not 
performed.  The  other,  the  classification  with  respect  to  the  objects 
contemplated  by  the  treaty  »^  The  latter  classification  can  never  be 
exhaustive  as  the  changing  aspect  of  international  affairs  will  con- 
tinually present  new  objects  of  international  agreements.  Since 
states  are  parties  to  treaties  and  state  conduct  only  is  involved  in  the 
international  world,  every  treaty  will  relate  to  state  conduct  and 
treaties  may  be  classified  with  respect  to  the  particular  objects,  as 
follows:  (A)  Those  relating  to  state  territory,  as  treaties  of  boundary 
and  cession,  and  neutralization  of  particular  places.  (B)  Those 
relating  to  political  conduct  of  states  to  each  other  and  with  respect 
to  third  states.  (C)  Those  relating  to  the  open  sea.  (D)  Those 
relating  to  the  treatment  of  members  of  one  state  within  the  jurisdic- 
tion of  another.  (E)  Those  providing  for  exercise  of  state  functions 
by  one  state  on  the  territory  of  another.  (F)  Those  providing  for 
joint  administrative  functions.  (G)  Those  providing  for  identity 
of  private  mtmicipal  law  or  providing  for  regulation  of  conflicts 
therein.  (H)  Those  appl3ring  to  a  third  state.  (I)  Those  relating 
to  a  state  of  war  between  the  parties. 


Treaty  Distinguished  prom  a  Federal  Constitution. 

§36S.  The  constitution  of  a  federal  government^  like  that  of  the 
United  States  of  America  or  of  Switzerland,  is  formed  by  the  union 
of  several  states.  Sometimes  these  states  were  formerly  independent, 
sometimes  they  simply  passed  from  one  state  of  dependence  to  the 
new  state  of  dependence  in  the  federal  imion.  The  compact  between 
them  is  called  a  constitution  and  is  to  be  distinguished  from  a  treaty 
in  that  it  sets  up  a  new  state  and  prescribes  the  form  of  government 
thereof,  whereas,  a  treaty  simply  contemplates  action  of  the  parties 
to  it  as  parties  without  setting  up  any  superior  political  power.  In 
the  case  of  a  constitution,  the  government  is  the  result  of  the  execu- 
tion of  the  treaty  between  the  states,  and  the  preliminary  agreement 

*  See  §373,  post,  on  distinction  between  executed  and  executory  treaties. 
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drops  out  of  sight  and  the  new  state  as  an  entity  is  alone  left  in  view, 
just  as  the  engagement  to  marry  is  a  contract  which  is  fully  executed 
and  disappears  as  a  result  of  the  marriage.  It  should  not  be  neces- 
sary to  mention  this  point,  but  some  writers  have  described  these 
constitutions  as  treaties,  and  it  therefore  seems  advisable  to  refer 
to  the  subject. 

Obligation  of  a  Treaty. 


Preliminary. 


§366.  In  the  mimicipal  law  a  contract  which  conforms  to  requisites 
prescribed  by  that  law  is  binding  on  the  parties,  and  if  one  fails  to 
perform,  the  other  may  have  the  assistance  of  the  political  power  of 
the  state  to  secure  redress  for  the  damages  caused  by  such  failure  of 
performance.  That  is  all  there  is  to  the  binding  effect  of  a  contract. 
In  the  international  world  there  is  no  political  power  which  can 
afford  redress  for  the  breach  of  the  terms  of  a  treaty.  The  question, 
therefore,  has  been  greatly  discussed  among  the  writers  as  to  the 
binding  effect  of  a  treaty,  that  is,  how  far  there  is  an  obligation  on  a 
state  to  perform  a  treaty.  The  practice  and  notions  concerning  the 
obligations  of  a  treaty  have  been  considerably  modified  by  the  rise 
of  democracies  and  growth  of  limitations  on  the  power  of  the  monarch. 
We  shall  refer  to  the  historical  aspects  of  the  subject,  and  the  means 
of  securing  performance  which  have  been  adopted.^ 


Historical. 

§367.  The  absolute  monarch  was  the  state,  and  a  treaty  entered 
into  by  him  was  his  personal  promise,  and  as  such  was  hardly  worth 
the  paper  it  was  written  upon.  It  was  obvious  that  the  mere  word 
of  the  prince  was  not  to  be  trusted,  and  various  means  were  resorted 
to  in  the  attempt  to  add  to  the  obligation  of  the  treaty,  namely, 


*  Historical §367         Effect  of  rise  of  limited  govem- 

Opinion  and  practice  in  favor  of  §368  ments §370 

Factors  impelling  performance .  §369 
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oaths,'  hostages,'  pledges,  guarantees/  offering  persons  as  sureties, 
choosing  thircjl  states  as  guarantors,  and  military  occupation'  of 
territory,  some  of  which  have  survived. to  recent  times.  The  Pope 
frequently  assumed  the  power  of  absolving  a  king  from  his  treaty 
engagements.' 


*Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  III.  XIX.  VIII. 
Thus,  it  was  customary  to  add  to  the 
solemnity  of  a  treaty  by  taking  an  oath 
over  the  bones  of  the  saints,  the  gospels, 
wood  of  the  true  cross,  the  Host,  and 
the  like;  or  the  parties  frequently  sub- 
mitted themselves  to  the  jurisdiction 
and  censure  of  the  Church.  They 
apparently  were  greatly  concerned  lest 
the  Pope  should  absolve  one  of  them 
from  his  oath.  See  Mountague  Bern- 
ard, "The  Obligation  of  Treaties*' 
(1868),  quoted  in  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  125,  for  examples  of 
the  language  used  in  treaties  to  give 
them  binding  effect.  The  following 
treaties  were  confirmed  by  oath:  1526, 
Treaty  of  Madrid  between  Francis  I. 
and  the  Emperor  Charles  V.  1529, 
Peace  of  Cambrai.  1559,  Peace  of 
ChAteau  Cambr6sis.  1648,  Peace  of 
Monster,  between  Spain  and  the  revolt- 
ing Dutch  colonies.  1659,  Peace  of  the 
Pyrenees.  1668,  Peace  of  Aix-la- 
Chapelle  between  Prance  and  Spain. 
1697,  Peace  of  Ryswick;  2  Phillimore, 
Int.  L.,  3  ed.  (187^1888)  .81.  The  last 
case  of  a  treaty  secured  by  oaths  was 
that  of  the  alliance  between  France  and 
Switzerland  Klay  28,  1777.  See  Cran- 
dall,  Treaties,  2  ed.  (1916)  11;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  309; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
565, 566.  For  further  instances  of  oaths 
of  sovereigns,  see  Crandall,  Treaties,  2 
ed.  (1916)  ^11. 

*  The  last  case  of  hostages  was  that 
of  the  Peace  of  Aix-la-Chapelle  of 
October  18,  1748,  by  which  hostages 
were  stipulated  to  be  sent  by  Great 


Britain  to  France  for  the  purpose  of 
securing  the  restitution  of  Cape  Breton 
Island  to  Prance.  Two  hostages  were 
sent  and  remained  in  France  until  July, 
1749.  See  Ayala,  Law  of  War,  (1582) 
Carnegie  Ed.,  I.  VI.  5;  Crandall, 
Treaties,  2  ed.  (1916)  11,  12;  Grotius, 
Belli,  ac.  Pads  (1625),  Whewell's 
Trans.  III.  XX.  LII.  et  seq.;  Hall,  Int. 
Law,  6  ed.  (1909)  339;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  566;  Wheaton, 
Elements,  Dana's  ed.  (1866)  365: 
Woolsey.  Int.  L.,  6  ed.  (1897)  170: 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed..  Part  I.  IV.  V.  and  IX.  5,  II.  IX. 
52-54. 

*  Third  powers  as  guarantors;  Cran- 
dall, Treaties,  2  ed.  (1916)  12,  13;  2 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
84  et  seq. 

*  Military  Occupation:  1871,  Pre- 
liminary Peace  Treaty  of  Versailles  be- 
tween France  and  Germany  at  the  con- 
clusion of  the  Franco-German  War, 
provided  that  Germany  should  retain 
military  occupation  of  certain  parts  of 
Prance  tmtil  the  final  payment  of  the 
war  indemnity  which  was  imposed  upon 
Prance.  The  German  troops  remained 
in  possession  until  the  amount  due  was 
paid.  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  567;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  83.  April  17,  1895— 
Treaty  of  Shimonoseki  contained  a 
provision  for  Japanese  troops  to  remain 
in  possession  of  Wei-hai-wei  as  security 
for  China's  fiuther  performance  of  the 
treaty;  Crandall,  Treaties,  2  ed.  (1916) 
12. 

*In  the  following  cases  the  Pope 
absolved  the  parties  from  the  obliga* 
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Opinion  and  Practicb  in  Favor  op  Binding  Eppbct. 

§368.  Notwithstanding  the  fraud  and  deceit  which  prevailed  in 
international  relations,  there  was  a  strong  opinion  in  favor  of  the 
notion  that  treaties  should  be  observed,  and  there  were  a  number  of 
shining  examples  of  such  observance  which  stand  forth  in  the  dark 
history  of  medieval  Europe.  In  recent  times,  this  opinion  has  grown 
stronger,  and  the  principle  of  the  obligation  of  treaties  is  now  tmi- 
versally  assented  to  by  all  states,  **  although  sometimes  violated  in 
practice,  and  is  supported  by  the  unanimous  opinion  of  the  writers.^ 


tion  of  a  treaty:  Perdinand,  called 
"  The  Catholic,"  was  released  by  Pope 
Julius  II.;  Prands  I.  by  Leo  II.  and 
Clement  VII.;  Henry  II.  of  Prance  by 
the  Papal  Legate  Caraffa;  Crandall, 
Treaties,  2ed.(1916)  1  In";  2  PhiUimore, 
Int.  L.,  3  ed.  (1879-1888)  82.  Halleck, 
Int.  L.,  4  ed,  (1908)  Vol.  1.  310,  con- 
tends, not  without  great  force,  that  the 
conduct  of  the  Pope  is  not  to  be  judged 
by  modem  standards  and  conditions. 
•  ♦  1747— "Glory  be  to  God  .... 
who  among  other  things  has  rooted  out 
all  hatred  and  enmity  from  the  bosoms 
of  these  nations,  and  has  commanded 
them  to  keep  their  treaties  inviolable, 
as  the  ever  glorious  book  sayeth,  O  ye 
who  believe,  keep  your  covenants.'* 
Preamble  to  Treaty  between  Nadir 
Shah,  Emperor  of  Persia,  and  Sultan 
Mahmoud,  Emperor  of  the  Turks. 
Quoted  in  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  70.  1870— During  the 
Pranco-German  War,  Russia  declared 
her  withdrawal  from  such  stipulations 
of  the  Treaty  of  Paris  of  1856  as  con- 
cerned the  neutralization  of  the  Black 
Sea  and  the  restriction  imposed  upon 
Russia  in  regard  to  men-of-war  in  that 
sea.  Great  Britain  protested,  and  a 
conference  was  held  in  London  in  1871. 
Although  by  a  treaty  signed  on  March 
13,  1871,  this  conference,  consisting  of 
the  signatory  powers  of  the  Treaty  of 
Paris,  namely,  Austria,  Great  Britain, 
France,  Germany,  .Italy,  Russia  and 
Turkey,  complied  with  the  wishes  of 


Russia  and  abolished  the  neutralization 
of  the  Black  Sea,  it  adopted  in  a  proto- 
col of  January  17,  1871i  the  following 
declaration:  ''It  is  an  essential  princi- 
ple of  the  Law  of  Nations  that  no 
power  can  liberate  itself  from  the 
engagements  of  a  treaty,  or  modify  the 
stipulations  thereof,  unless  with  the 
consent  of  the  contracting  Powers  by 
means  of  an  amicable  arrangement;" 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  575. 
See  1  Cobbett  Cases,  3  ed.  (1909)  321 
et  seq.  1886 — ^Russia  notified  her 
withdrawal  from  Article  59  of  the 
Treaty  of  Berlin  of  1878,  stipulating  the 
freedom  of  a  part  of  Batoum,  to  which 
the  other  powers  seemed  to  have  con* 
sented,  Great  Britain  protesting.  1908, 
October — ^Austria-Hungary,  in  viola- 
tion of  Art.  25  of  the  Treaty  of  Berlin 
of  1878,  proclaimed  her  sovereignty 
over  Bosnia  and  Herzegovinia.  1908 — 
Bulgaria,  in  violation  of  Art.  1  of  the 
Treaty  of  1878,  declared  herself  inde- 
pendent; 1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  575,  576.  1914— Germany 
violated  the  provisions  of  the  treaties 
guaranteeing  the  neutrality  of  Belgium 
and  Luxemburg,  to  which  she  was  a 
party,  by  making  military  use  of  the 
territories  of  these  countries  in  the 
campaign  against  France  which  opened 
the  War  of  the  German  Aggression 
(1914-1918). 

^Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  123,  instances  the  multitude  of 
subsisting   treaties  as   a   remarkable 
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tribute  to  the  practical  force  which  is 
attributed  to  the  good  faith  of  states. 
Vattel,  (1758)  Chitty's  Trans.  Book  II. 
§163,  says  that  the  obligation  of  observ- 
ing treaties  is  imposed  by  the  natural 
law,  and  that  the  reproach  of  perfidy 
is  esteemed  by  sovereigns  a  most 
atrocious  affront.  The  following  writ- 
ers sustain  the  obligation  of  a  treaty: 
Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  VI.;  Grotius,  Belli,  ac.  Pads 
(1625),  Whewell's  Trans.  III.  XIX. 
XIII.;  Wilson  &  Tucker,  Int.  L., 
(1901)  209  et  seq.;  Zouche,  L.  of 
Nations,  (1650),  Cam^e  ed.,  Part  I. 
V.  34.  Oppenheim,  Int.  L.,  2ed.  (1912) 
Vol.  1,  542,  543,  advances  the  following 
views  on  the  binding  force  of  treaties. 
He  says  the  question  can  be  satisfactor- 
ily dealt  with  only  by  answering  several 
questions,  which  he  propounds  and 
answers  as  follows :  ( 1 )  Why  are  treaties 
legally  binding?  To  which  he  answers 
— ^that  they  are  so  because  of  a  custom- 
ary rule  of  the  law  of  nations.  The 
answer,  however,  begs  the  question, 
which  is  whether  there  is  a  rule  of 
international  law  which  makes  them 
binding.  Unless  there  is  such  a  law, 
they  cannot  be  binding,  and  even  if 
such  a  law  exists,  there  is  the  further 
question  of  the  binding  effect  because 
of  the  impotency  of  that  law,  which, 
as  have  have  seen,  is  in  a  condition  of 
self-help.  (2)  What  is  the  cause  of  the 
existence  of  such  a  customary  rule? 
To  which  he  answers  that  the  rule  is 
required  by  religious  and  moral  reasons, 
as  well  as  the  interest  of  states,  that 
there  can  be  no  law  between  nations 
in  the  absence  of  such  a  rule,  to  which 
he  adds:  "All  causes  which  have  been 
and  are  still  working  to  create  and 
maintain  an  International  Law  are  at 
the  background  of  this  question."  The 
answer  to  the  second  question  clearly 
shows  that  the  learned  professor  is 
simply  saying  that  there  are  quite  good 
reasons  why  treaties  should  be  binding. 


which  statement  no  one  will  deny. 
Which,  however,  is  not  the  same  thing 
as  a  statement  that  they  are  in  fact 
binding  by  law.  The  statement  that 
international  law  cannot  exist  unless 
treaties  are  binding  simply  begs  the 
question,  which  is  whether  they  are 
binding  by  international  law.  To  say, 
furthermore,  that  certain  causes  are 
at  the  background  of  a  question  is 
hardly  a  statement  of  sufficient  pre- 
cision in  a  treatise  on  a  subject  of  such 
scientific  difficulty  as  international  law. 
(3)  How  is  it  possible  to  speak  of  a 
treaty  as  legally  binding  in  the  absence 
of  judicial  authority  to  enforce  it?  To 
which  he  answers  that  although  there 
is  a  legal  binding  force  to  treaties,  it  is 
not  the  same  as  the  binding  force  of 
contracts  in  municipal  law,  because 
international  law  is  a  weaker  law  than 
municipal  law,  and  therefore  less  en- 
forceable. But  as  international  law 
does  not  lack  legal  character  because  of 
absence  of  judicial  authority,  so  treaties 
haye  legally  binding  force  even  though 
there  is  no  judicial  authority  to  enforce 
them.  Upon  this  it  is  to  be  observed 
that  there  is  no  question  but  that  the 
absence  of  judicial  redress  in  inter- 
national law  differentiates*  it  from 
municipal  law.  To  state  that  proposi* 
tion,  however,  does  not  answer  the 
question.  When  he  says  that  inter- 
national law  does  not  lack  l^al  charac- 
ter, lie*  refers  to  §5  of  his  book,  which 
has  already  been  discussed,  where  he 
says  that  international  law  is  law  of 
some  kind,  but  leaves  entirely  open  the 
question  whether  he  assumes  it  is  law 
with  a  judicial  right  of  redress,  or  law 
with  only  a  right  of  self-help.  If  we 
grant  his  proposition — that  interna- 
tional law  is  law  in  the  sense  that 
municipal  law  is,  then  it  follows  from 
the  definition  that  treaties  are  legally 
binding.  If,  however,  we  disregard 
this  assumption,  the  question  remains 
open   to  further   inquiry.     Martens, 
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Factors  Impelung  thb  Observance  op  a  Treaty. 

§369.  It  is  now  important  to  consider  in  what  respect  treaties  are 
binding.  A  contract  is  binding  in  mtinicipal  law  becatise  of  (A)  the 
attitude  of  the  party  who  considers  himself  bound  in  honor,  (B)  the 
judicial  remedy  afforded  by  the  political  power  of  the  state  in  case 
of  a  breach,  (C)  the  fear  of  public  condemnation  visited  because 
of  failure  to  keep  the  contract,  and  the  disastrous  personal  effect  of 
the  failure  to  perform  one's  imdertakings,  (D)  pressure  from  the 
other  party  to  the  contract  in  the  shape  of  reprisals  and  perhaps  a 
refusal  to  have  further  dealings.  In  other  words,  men  are  honest 
because  of  inborn  instinct,  because  they  are  forced  to  be  honest,  or 
because  it  pays  to  be  honest.  The  self-interest  of  an  individual, 
therefore,  which  will  frequently  impel  him  to  break  a  contract,  is 
restrained  by  the  factors  mentioned.  All  these  factors  are  present 
in  international  life  except  that  of  judicial  remedy,  and  there  is 
here  the  additional  factor  of  force  which  is  usually  absent  or  negligible 
in  individual  affairs.  A  state,  therefore,  will  be  impelled  to  observe 
a  treaty  by  (A)  self-interest.  This  is  usually  present.  Treaties  are 
framed  with  more  care  than  is  usually  exercised  by  individuals  in 
making  contracts,  and  they  commonly  represent  the  best  possible 
adjustment  at  the  time  of  the  conflicting  self-interest  of  the  parties. 
(B)  International  public  opinion.*    The  force  of  international  public 


quoted  in  1  Halleck,  Int.  L.,  4  ed.  (1908. 
309,  says  the  following  elements  are 
necessary  to  make  a  treaty  binding: 
(1)  that  the  parties  have  power  to  con- 
tract, (2)  that  they  have  consented, 

(3)  that  they  have  consented  freely, 

(4)  that  their  consent  is  mutual,  (5). 
that  the  execution  is  possible.  This, 
however,  introduces  too  many  concep- 
tions of  the  municipal  law,  and  does 
not  cover  the  subject  even  from  that 
point  of  view.  For  a  discussion  of  the 
binding  effect  of  treaties,  see  Hall,  Int. 
Law,  6  ed.  (1909)  318  et  seq.;  2  Philli- 
more.  Int.  L.,  3  ed.  (187^1888)  69  et 
seq.;  Wilson,  Int.  L..  (1910)  194,  195; 
Woolsey,  Int.  L..  6  ed.  (1897)  158,  159. 
Walker,  Man.  Int.  L.,  (1895)  84,  says 
conditions  in  fact  to  the  international 
validity  of  a  treaty  are  chiefly  four: 
(1)  Contractual  capacity  of  the  parties. 


(2)  The  contracting  agents  must  con- 
tract within  the  terms  of  their  authority. 

(3)  The  contracting  parties  must  freely 
consent.  (4)  The  objects  of  the  treaty 
must  not  contravene  the  principles  of 
international  law;  Hershey,  Int.  L., 
(1912)  312,  Ace.  "  The  Legal  Nature  of 
Treaties,"  Quincy  Wright;  10  Amer. 
J.  Int.  Law,  706  et  seq.  Crandall, 
Treaties,  2  ed.  (1916)  8,  says:  "Al- 
though the  obligation  of  a  treaty  is, 
accordingly  not  perfect  for  want  of  a 
tribtuial  in  which  it  can  of  right  be 
enforced,  it  has  such  sanctions  as  impel 
observance  of  recognized  right  under 
international  law,  since  the  violation  of 
a  treaty  engagement  is  a  violation  of 
right."  This,  however,  begs  the  ques- 
tion. 

'International  public  opinion:  Ger- 
many, in   1914,  violated  her  treaty 
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opinion  impelling  an  observance  of  treaties  is  not  to  be  despised  or 
overlooked.  (C)  Pressure  from  other  states.*  Pressure  may  be 
exercised  by  diplomatic  suasion,^®  threat  of  or  the  use  of  force,  and 
may  be  applied  by  the  other  party  or  parties  to  the  treaty  or  by 
third  states  not  parties.     The  other  state  may  also  resort  to  reprisals, 


obligations  with  respect  to  the  neutral- 
ity of  Belgium,  at  first  with  insolent 
contempt.  W]ien,  however,  she  felt 
the  force  of  international  public  con- 
demnation, she  immediately  began  to 
invent  excuses  for  the  violation,  assert- 
ing that  Prance  had  violated  the  treaty 
first,  and  therefore  she  was  excused  in 
doing  what  she  did.  This  public 
opinion  is  gaining  strength  every  day 
with  the  increased  diffusion  of  educa- 
tion among  the  masses. 

*  Pressure  from  other  states :  Instances 
of  treaties  enforced  by  direct  pressure 
of  one  contracting  party  against  the 
other:  1850 — Case  of  Sulphur  Monop- 
oly in  the  Kingdom  of  the  Two  Sicilies. 
By  treaty  concluded  in  1816  between 
Great  Britain  and  the  Kingdom  of  the 
Two  Sicilies,  certain  commercial  ad- 
vantages were  secured  to  citizens  of 
Great  Britain,  and  the  Neapolitan 
Government  stipulated  that  no  mer- 
cantile privileges  disadvantageous  to 
such  interests  should  be  granted  to  any 
other  state.  In  1847,  the  Kingdom  of 
Naples  granted  a  monopoly  of  all  the 
sulphur  worked  and  produced  in  Sicily 
to  a  company  of  private  individuals, 
nationalists  of  different  countries.  In 
consequence  of  the  refusal  of  the  King 
of  Sicily  to  rescind  the  grant  of  the 
monopoly,  the  English  fleet  commenced 
hostilities  in  the  vicinity  of  Naples, 
whereupon  the  Neapolitan  government 
gave  way;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  115;  3  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)35-37.  1840— Great  Brit- 
ain and  Portugal.  Portugal  compelled 
to  sign  a  convention  for  payment  of 
certain  claims  of  British  Legion  and 
British  auxiliary  force  in  Portugal.  The 


account  is  obscure;  1  Halleck,  Int.  L., 
4  ed.  (1908)  115.  The  United  States 
Congress,  by  resolution  of  July  7,  1798, 
declared  that  treaties  with  Prance  were 
no  longer  obligatory  on  the  United 
States,  as  they  had  been  repeatedly 
violated  by  the  French  Government 
and  all  just  claim  for  reparation  refused. 
The  French  Government  refused  to 
admit  the  abrogation  of  the  treaties;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  347;  5 
Moore,  Dig.  of  Int.  L.,  (1906)  356. 
Action  of  United  States  of  America  in 
enforcing  treaty  of  July  4,  1831,  for 
tettlement  of  spoliation  claims  against 
France.  See  7  Moore,  Dig.  of  Int.  L., 
(1906)  123.  Vattel,  (1758)  Chitty's 
Trans.  Book  II.  §§221,  222,  advances 
the  opinion  that  where  a  nation  has 
violated  a  treaty,  other  nations  arf 
justified  in  forming  a  confederacy  to 
punish  the  violating  nation.  This 
opinion  has  been  criticised  by  subse- 
quent writers,  for  example,  Halleck, 
Int.  L.,  4  ed.  (1908)  Vol.  1,  308,  who 
says  that  Vattel  is  not  sustained  by 
later  authorities.  The  events  of  the 
War  of  German  Aggression  (1914-18), 
however,  where  Germany  brought  down 
upon  herself  the  coalition  of  nearly  all 
the  great  powers  of  the  world,  largely 
because  of  her  violation  of  the  terms 
of  a  treaty,  seem  to  lend  great  weight  to 
Vattel's  opinion. 

*•  Treaties  enforced  by  diplomatic 
suasion:  1865 — Great  Britain  endeav- 
ored by  diplomatic  action  to  induce 
Russia  to  observe  the  treaty  engage* 
ments  she  had  made  with  respect  to 
Poland,  and  failed,  and  did  not  regard 
it  as  expedient  to  go  to  war;  1  Philli- 
more, Int.  L.,  3  ed.  (187^1888)  97nc. 
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and  thus  enforce  compliance.  There  is  also  an  element  of  necessity. 
It  is  necessary  for  independent  states  in  their  conduct  with  each 
other  to  be  able  to  entertain  a  reasonable  well-founded  expectation 
that  other  states  will  observe  their  written  obligations. 

Epfbct  op  Rise  of  Limited  Governments. 

§370.  With  the  rise  of  democracy  and  the  growth  of  constitu- 
tional limitations  on  the  power  of  the  king,  the  idea  of  the  state,  as 
being  embodied  in  the  person  of  the  king,  disappeared.^^  A  state  is 
now  regarded  more  nearly  as  a  corporation,  and  at  least  is  not  regarded 
as  the  personal  property  of  any  individual  or  as  representing  the 
personal  faith  or  honor  of  any  individual.  An  oath,  therefore,  is 
entirely  inappropriate  in  the  execution  of  treaties  between  such 
bodies;  even  in  a  constitutional  monarchy  the  personal  aspect  of  the 
king  has  disappeared  in  the  larger  aspect  of  the  state  The  Holy 
See  has  ceased  to  absolve  the  obligation  of  treaties  and  the  result 
in  modem  times  is  to  strengthen  the  external  factors  impelling  the 
observance  of  a  treaty. 

Obligation  Extends  Only  to  the  State. 

§371.  A  state  is  the  only  party  to  a  treaty,  and  if  the  treaty  has 
any  obligation  at  all,  it  is  obligatory  only  on  the  state  in  its  corporate 
capacity.^'  Individuals  within  the  state  are  affected  only  by  the 
municipal  law  imposing  on  them  an  obligation  conforming  to  the 
superior  obligation  resting  upon  the  state.  This  command  of  the 
municipal  law  may  appear  either  in  an  act  of  the  legislature  or  in  a 
decree  of  the  court.  A  failure  of  the  state  to  make  the  municipal 
law  conform  to  the  obligation  of  the  treaty  is  simply  a  failure  to 
carry  out  the  terms  of  the  treaty. 

Internal  Effect  of  a  Treaty. 

§372.  A  ntmiber  of  questions  will  arise  as  to  internal  effect  of  a 
treaty.  If  a  treaty  has  been  executed  by  a  state,  it  then  becomes 
necessary  for  the  subordinate  agents  of  the  state  and  the  individual 
members  to,  as  far  as  the  treaty  affects  them,  comply  with  its  terms. 
In  the  days  of  monarchies,  no  difficulty  was  presented  because  the 


"  It  is  to  be  understood  that  these  Hungary,  etc.,  which  (1918)  stall  remain, 
remarks  do  not  apply  to  the  few  autoc-  ^  1  (^penheim,  Int.  L.,  2  ed.  (1912) 
rades,  such  as  Germany  and  Austria-      362. 
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king  simply  issued  the  necessary  orders  after  the  treaty  was  made 
and  the  municipal  life  at  once  conformed.  Now,  however,  in  the 
days  of  modem  limited  governments,  with  a  distribution  of  the 
powers  of  the  state  and  of  the  executive,  judicial  and  legislative,  a 
number  of  diflBculties  arise  which  formerly  did  not  exist."  The 
treaty-making  function,  as  we  have  seen,  is  carried  on  by  the  head 
of  the  state  and  when  he  has  acted  and  the  necessary  organs  of 
state  have  ratified,  it  may  become  inctunbent  upon  another  branch 
of  the  government,  as,  for  instance,  the  legislature,"  to  enact  the 


"United  States  of  America:  "This 
Constitution,  and  the  Laws  of  the 
United  States  which  shall  be  made  in 
pursuance  thereof;  and  all  treaties 
made,  or  which  shall  be  made,  under 
the  Authority  of  the  United  States, 
shaU  be  the  supreme  Law  of  the  Land; 
and  the  Judges  in  every  state  shall  be 
bound  thereby,  any  Thing  in  the  Con- 
stitution or  Laws  of  any  State  to  the 
Contrary  notwithstanding;"  Constitu- 
tion of  1 787,  Art.  VL  par.  2.  Necessary 
legislation  by  congress:  5  Moore,  Dig. 
of  Int.  L..  (1906)  221-243;  Wheaton, 
Elements,  Dana's  ed.  (1866)  339. 
Effect  of  treaty  on  state  constitution 
and  statutes:  5  Moore,  Dig.  of  Int.  L., 
(1906)  371.  As  to  whether  treaty- 
making  power  of  the  United  States  is 
limited  by  federal  constitution,  see 
cases  cited:  Hershey,  Int.  L.,  (1912) 
312n.*  As  to  effect  of  a  treaty  on  state 
law,  tenure  of  property:  5  Moore,  Dig. 
of  Int.  L.,  (1906)  175.  See  §449,  post. 
Cession  of  territory  of  a  dependent 
state:  5  Moore,  Dig.  of  Int.  L.,  (1906) 
171.  This  has  only  happened  once,  in 
the  case  of  the  Northeastern  botmdary 
settlement  with  Great  Britain  in  1842, 
in  which  case  the  consent  of  Maine  and 
Massachusetts  was  obtained.  There  is 
a  difference  of  opinion  as  to  whether  the 
consent  of  a  state  is  necessary.  As  to 
subsequent  legislation  inconsistent  with 
a  treaty,  see  5  Moore,  Dig.  of  Int.  L., 
( 1 906)  364.  "  The  treaty-making  power 
of  the  United  States  and  the  methods 


of  its  enforcement  as  affecting  the  police 
powers  of  the  state,"  C.  H.  Burr.  Pro- 
ceedings Amer.  Philosophical  Society, 
Aug.,  Sept.,  1912.  "National  Suprem- 
acy; Treaty  Power;  State  Power;" 
(1913)  Edward  S.  Corwin,  See  27 
Harv.  Law  Rev.  402.  As  to  Act  of 
Congress  repealing  provisions  of  a 
treaty  in  the  United  States,  see  Cran- 
dall.  Treaties,  2  ed.  (1916)  465.  "The 
treaty  power  under  the  Constitution  of 
the  United  States,"  Robert  T.  Devlin 
(1908),  See  22  Harv.  Law  Rev.  311, 
et  seq.  "Limitations  on  the  treaty- 
making  power  under  the  Constitution 
of  the  United  States,"  H.  St.  George 
Tucker  (1915),  See  28  Harv.  Law 
Rev.  826.  "  Treaties  and  the  Constitu- 
tional Separation  of  Powers  in  the 
United  States."  Quincy  Wright;  12 
Amer.  J.  Int.  Law,  64  et  seq.  "The 
treaty-making  power  of  the  United 
States  and  alien  land  laws  in  States." 
James  Harrington  Boyd;  6  Cal.  L. 
Rev.  279-294.  "The  Supreme  Court 
and  the  treaty-making  power,  Henry 
St.  George  Tucker;"  Georgia  Bar 
Ass'n,  1917;  CrandaU,  Treaties,  2  ed. 
(1916)  153  et  seq.  "  The  Constitution- 
ality of  Treaties,"  Quincy  Wright;  13 
Amer.  J.  Int.  Law,  242. 

"  Thus,  the  provisions  of  the  com- 
mercial treaty  of  Utrecht  between 
Prance  and  Great  Britain,  by  which 
the  trade  between  the  two  countries 
was  to  be  placed  on  the  footing  of 
reciprocity,    was    never    carried   into 
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legislation  necessary  to  carry  out  the  terms  of  the  treaty.  Here  we 
have  frequently  jealousy  arising  between  the  various  branches  of  the 
government,  which  sometimes  results  in  a  treaty  not  being  properly 
carried  out.  So  also  we  have  in  the  legislative  branch  a  deep-seated 
px)pular  distrust  of  the  treaty-making  function.  The  common  people 
have  for  so  many  centuries  been  at  the  mercy  of  kings  and  dragged  into 
imnecessary  wars  over  matters  which  they  did  not  imderstand,  and 
dispx)sed  of  in  treaties  some  of  them  secret,  that  today  the  px)pular 
mind  is  strongly  distrustful  of  international  agreements.  The 
future  of  international  relations  depends  to  a  very  considerable 
extent  upon  the  education  of  the  mass  of  the  people  to  a  proper 
understanding  of  the  obligations  of  treaties.  When  it  comes  to  a 
violation  of  the  terms  of  the  treaty,  we  will  find,  for  the  reasons  above 
mentioned,  that  limited  governments  have  been  frequent  offenders."* 

Distinction  Between  Executed  and  Executory  Treaties. 

§373.  It  is  to  be  observed,  in  the  first  place,  that  an  executed 
treaty  cannot  be  said  to  have  any  binding  effect  because  it  has  been 
performed,  and  there  is  nothing  left  for  either  of  the  parties  to  do. 
There  is  no  room,  therefore,  to  impx)se  any  obligation  under  it.  It 
has  been  supposed,  however,  that  there  is  an  obligation  of  some  sort 
surviving  the  performance  of  the  treaty.**  It  is  apprehended  that 
the  notion  is  without  weight. 


effect,  the  British  Parliament  having 
rejected  the  bill  brought  in  to  change 
the  municipal  law;  Wheaton,  Elements, 
Dana's  ed.  (1866)  339. 

"  •  "Violation  of  Treaties  by  Adverse 
National  Action,"  Denys  P.  Myers; 
12  Amer.  J.  Int.  Law,  96  et  seq. 

"Hall,  Int.  Law,  6  ed.  (1909)  340. 
Oppenheim,  Int.  L.,  2  ed.  (1912)  Vol.  1, 
570,  says  that  the  performance  of  a 
treaty  does  not  terminate  its  binding 
force,  and  it  is  as  valid  as  before,  al- 
though now  of  historical  interest  only. 
It  is  difficult,  however,  to  perceive  what 
is  the  binding  force  of  a  treaty  which 
neither  party  is  obligated  to  perform. 
The  learned  professor  probably  has  in 
mind  the  fact  that  the  altered  state  of 
facts  brought  about  by  the  performance 
of  such  a  treaty  continues  in  existence 


by  virtue  of  such  performance.  See 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1«84)  418-421;  Wheaton,  Elements, 
Dana's  ed.  (1866)  340;  Wilson  & 
Tucker,  Int.  L.,  (1901)  214.  Thus,  if  a 
treaty  of  cession  is  made  and  carried 
out,  as,  for  instance,  the  treaty  between 
the  United  States  and  Denmark,  rela- 
tive to  the  transfer  of  the  Virgin 
Islands,  the  territory  ceded  becomes  a 
part  of  the  other  state.  In  the  case 
put,  the  Virgin  Islands  are  now  a  part 
of  the  territory  of  the  United  States  of 
America.  The  notion  in  question, 
however,  appears  to  go  to  the  point  of 
maintaining  that  Denmark  is  under  a 
duty  or  obligation  arising  out  of  the 
treaty  to  refrain  from  interfering  with 
the  United  States*  exercise  of  jurisdic- 
tion over  these  islands.    It  is  no  more 
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(374 


Preuminary. 


$374.  There 'are  two  questions,  as  in  municipal  law,  which, 
however,  are  not  clearly  distinguished  by  the  international  law 
writers.  The  first  is — ^is  the  treaty  binding?  The  second  is,  assum- 
ing that  it  is — ^are  there  any  excuses  for  its  violation  which  may  be 
recognized?  Since  there  is  no  political  power  superior  to  the  inde- 
pendent states  of  the  world  to  pass  on  the  validity  of  any  excuse,  the 
question  can  only  be  resolved  by  the  operation  of  the  forces  impelling 
the  observance  of  the  treaties  already  referred  to.  If  the  contract  is 
binding  in  municipal  law,  that  is,  has  been  properly  formed,  then  there 
is  no  escape  from  its  obligation  except  by  some  legally  recognized 
excuse.  If  it  is  not  binding,  then  the  question  of  excuse  is  not 
reached,  but  the  party  may  set  up  a  refusal  to  be  botmd  at  all  because 
there  never  was  any  valid  contract.  The  escape  from  the  obligation 
of  the  contract  must  be  considered  from  one  point  of  view  or  the 
other,  and  both  cannot  be  entertained  at  the  same  time,  although 
the  writers  have  frequently  made  the  attempt.  Many  of  the  writers 
confuse  the  termination  of  the  treaty  with  the  question  of  excuse  for 
non-performance.  Termination  can  only  be  a  coming  to  an  end 
of  something  which  has  been  continuing,  and  therefore  is  only  applica- 
ble to  executory  treaties,  those  calling  for  continuing  performance 
or  treaties  about  to  be  executed.  The  doctrine  of  excuse  for  non- 
performance is  a  development  of  modem  and  refined  jurisprudence, 
and  was  probably  little  known  among  primitive  tribes  where  the 
doctrine  of  self-help  prevailed.  It  may  accordingly  be  expected  that 
in  the  international  world  the  doctrine  will  be  weak.  The  attempt 
to  apply  the  ideas  of  the  advanced  development  of  municipal  law  to 
the  more  or  less  primitive  state  of  affairs  of  the  international  world 
has  caused  some  difficulty.  The  classification  of  some  of  the  writers 
is  collected  in  the  note.^ 


competent  for  Denmark  to  undertake 
to  retake  possession  of  those  islands 
than  it  would  be  for  Denmark  to  at- 
tempt such  an  act  with  respect  to  Mas- 
sachusetts, Virginia  or  Texas.  The 
United  States  must  maintain  the  in- 
tegrity of  its  territories  by  force,  and  if 
it  is  not  able  to  do  that,  no  principle  of 


any  kind  can  save  it.  Why,  therefore, 
invent  a  fanciful  conception  of  contract 
obligation  surviving  the  full  perform- 
ance of  a  treaty  to  account  for  conduct 
which  can  as  well  be  explained  by  the 
facts  of  international  life? 

'Oppenheim,  Int.  L.,   2  ed.  (1912) 
Vol.  I,  570  et  seq.,  says  the  binding 


TRBATIES 


443 


{374 


Excuse  for  Non-Pferforuiance 


force  of  treaties  may  be  terminated  in 
various  ways,  as  follows:  (A)  Expira- 
tion: (a)  Of  time  for  which  made,  may 
be  renewed;  (b)  Occurrence  of  a  reso- 
lutive condition  which  is  a  condition 
that  the  treaty  shall  expire  with  the 
occurrence  of  certain  circumstances. 
What  the  learned  professor  means  is 
the  happening  of  the  condition  or  the 
occurrence  of  the  facts  specified  in  the 
condition.  (B)  Be  dissolved:  (a)  By 
mutual  consent  (1)  Express  declara- 
tion of  parties'  rescission;  (2)  Con- 
cluding a  new  inconsistent  treaty — 
substitution;  (3)  Rentmdation  of 
obligation  of  one  party  by  the  other 
party.  Acceptance  necessary,  (b) 
By  withdrawal  by  notice;  (c)  By  vital 
diange  of  circumstances.  (C)  By  be- 
coming void:  (a)  Extinction  of  one  of 
the  parties;  (b)  Impossibility  of  execu- 
tion; (c)  Realization  of  the  purpose  of 
the  treaty  otherwise  than  by  fulfill- 
ment; (d)  Extinction  of  such  object  as 
was  concerned  in  a  treaty.  (D)  Can- 
cellation: (a)  Inconsistency  with  inter- 
national law  created  subsequent  to  the 
conclusion  of  the  treaty;  (b)  Violation 
by  one  of  the  contracting  parties; 
(c)  Subsequent  change  of  status  of  one 
of  them;  (d)  War.  It  is  clear  that  the 
learned  author  does  not  use  these  terms' 
with  the  legal  precision  common  to 
lawyers,  and  that  his  classification  is 
open  to  serious  objection.  On  pp.  580, 
581,  he  speaks  of  a  renewal  of  treaties, 
the  reconfirmation  of  an  old  treaty  by 
express  statement  in  a  new  treaty  and 
reintegration,  which  is  the  revival  of  an 
expired  or  cancelled  treaty,  which 
revival  may  be  tacit  or  express.  Her- 
shey,  Int.  L.,  (1912)  319,  says,  treaties 
may:  (A)  Become  extinct:  (1)  Through 
expiration  of  their  time  limit;  or  by 
(2)  Performance  of  the  specific  object 
of  the  contract.  (B)  Be  dissolved  by: 
(1)  Mutual  consent;  (2)  Express  re- 
nunciation of  advantages;  (3)  Volun- 
tary release  by  one  of  the  contracting 


parties;  (4)  Denunciation;  (5)  With- 
drawal by  notice  in  accordance  with 
terms  of  the  agreement.  (C)  Become 
void  upon:  (1)  Cessation  of  conditions 
essentia]  to  continuance  of  the  treaty; 
(2)  Extinction  of:  (a)  The  object; 
(b)  The  object  of  the  treaty.  (3)  If 
found  impossible  of  execution:  (a) 
Legally;  (b)  Morally;  (c)  Physically; 
(4)  In  certain  cases  on  outbreak  of  war. 
(D)  Become  voidable,  that  is,  subject 
to  annulment  or  cancellation:  (1)  By 
war;  (2)  Subsequent  change  in  inter- 
national personal  status  of  one  of  the 
parties;  (3)  If  terms  inconsistent  with 
subsequent  international  law;  (4)  If 
any  of  the  implied  conditions  under 
which  the  treaty  is  made  are  violated. 
Which  implied  conditions  are:  (a) 
That  a  treaty  shall  be  observed  in  its 
essentials  by  both  parties;  (b)  That  it 
shall  remain  consistent  with  the  funda- 
mental rights  of  independence  and  self- 
preservation  ;  (c)  That  there  shall  be  no 
vital  change  in  the  circumstances  or 
conditions  under  which  the  treaty  was 
made.  The  clause  rebus  sic  standibus  is 
an  implied  condition  in  aU  treaties. 
Hall,  Int.  Law,  6  ed.  (1909)  339-341, 
says  that  international  contracts  are 
extinguished:  (A)  When  their  objects 
are  satisfied,  which  is  by  (a)  Termina- 
tion of  period  fixed;  (b)  Performance, 
as  payment  of  money.  But  when  the 
true  object  of  the  treaty  is  to  set  up  a 
permanent  state  of  things  and  not 
barely  secure  performance,  as  a  treaty 
of  cession  or  for  recognition  of  a  new 
state,  it  is  not  extinguished  by  the  per- 
formance because  the  state  performing 
remains  under  an  obligation  tmtil  the 
treaty  has  become  void  or  voidable  in 
one  of  the  ways  next  indicated  as 
applicable.  (B)  When  a  state  of  things 
arises  through  which  they  become  void, 
and  they  temporarily  or  definitely  cease 
to  be  obligatory,  when  a  state  of  things 
arises  through  which  they  are  sus- 
pended or  become  voidable,  as  (a)  By 
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1375 


§375.  It  is  clear  in  the  absence  of  any  superior  political  power 
to  afford  redress  and  the  general  inadequacy  of  the  means  of  redress 
available  in  international  life,  that  the  refusal  to  perform  a  treaty 
may  often  be  sustained.  The  question  now  is  whether,  if  there  is  a 
refusal  to  perform  by  one  party,  the  other  party  may  set  up  such 
breach  as  a  ground  for  refusal  to  go  on.  It  seems  clear  that  in  mimici- 
pal  law  such  a  contention  is  a  valid  excuse  and  it  is  difficult  to  see 
how  international  public  opinion  would  sustain  any  state  in  taking 
means  of  international  redress  where  it  is  the  first  party  which  has 
broken  the  treaty.*  The  question  as  to  breach  by  either  party  as 
excuse  raises  the  question  of  the  entirety  of  a  treaty.  It  has  some- 
times been  said  that  a  treaty  is  an  entire  contract,  that  all  its  articles 
are  dependent,  and  have  the  force  of  conditions,  so  that  the  violation 
of  any  one  of  them  is  a  violation  of  the  whole  treaty,  and  renders  it 
voidable  at  the  option  of  the  party  injured.' 


mutual  consent  of  the  parties,  express 
or  implied;  (b)  By  express  rentmda- 
tion  by  one  of  the  parties  of  advantages 
taken  tmder  it;    (c)  By  denunciation: 

(1)  Where  right  of,  expressly  reserved; 

(2)  When  treaty  is  voidable  at  the  will 
of  one  of  the  parties,  being  evidently 
not  intended  to  set  up  a  permanent 
state  of  things,  (d)  By  execution  hav- 
ing become  impossible;  (e)  When  an 
express  condition  upon  which  the  con- 
tinuance of  the  obligation  of  the  treaty 
is  made  to  depend  ceases  to  exist; 

(f)  By  incompatibility  with  the  gen- 
eral obligations  of  states,  when  a  change 
has  taken  place  in  undisputed  law  or  in 
views  held  with  respect  to  morals.  All 
of  which,  he  says  (p.  341),  resume  them- 
selves into:  (1)  Impossibility  of  execu- 
tion; (2)  Consent  of  the  parties;  (3) 
Satisfaction  of  the  object  of  the  con- 
tract; (4)  Incompatibility  with  undis- 
puted law  and  morals.  He  further  says 
(341)  that  there  is  no  difficulty  in  stat- 
ing the  conditions  under  which  treaties 
cease  to  be  binding,  and  that  with 
regard  to  them  there  can  be  no  room 
for   disagreement   and   little   for   the 


exercise  of  caution.  But  that  it  is  less 
easy  to  lay  down  precisely  the  condi- 
tions under  which  a  treaty  becomes 
voidable. 

»See  Ayala,  Law  of  War,  (1582) 
Carnegie  Ed.,  I.  VI.  17;  Crandall, 
Treaties,  2  ed.  (1916)  456;  Zouche,  L. 
of  Nations  (1650),  Carnegie  ed.,  Part 
II.  IX.  51,  II.  V.  13.  A  state  may 
refuse  to  go  on  with  a  treaty  which 
another  state  has  broken,  but  cases 
have  occurred  where  a  state  has  con- 
sidered it  dishonorable  to  justify  a 
breach  of  one  treaty  by  a  breach  by  the 
other  party  of  a  different  treaty.  See 
case  of  Great  Britain  in  1865,  cited  in 
1  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
97nc. 

•Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  II.  XV.  15;  Vattel, 
(1758)  Chitty's  Trans.  Book  II.  §202, 
IV.  §47;  1  Wildman,  Int.  L.,  (1849) 
174.  The  treaty  of  Nimeguen,  of 
April  10,  1678,  between  France  and  the 
United  Provinces,  provided  in  the  14th 
Article  that  if  by  any  inadvertence,  any 
violation  of  the  treaty  should  occur,  it 
should   nevertheless  continue  in   full 
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§376.  It  has  often  been  said  that  a  treaty  is  not  binding  which 
is  in  violation  of  international  law  or  contrary  to  morals/  This  is  a 
mere  opinion  of  the  writers.  Since  there  is  no  tribimal  in  existence 
over  the  states  to  determine  the  question,  We  must  assume  that  every 
obligation  between  two  states  is  equal  in  all  respects  in  validity  to 
every  other  obligation.  So,  also,  the  statements  in  the  books  that 
immoral  treaties  are  void,  and  that  a  treaty  cannot  provide  for  the 
doing  of  an  act  by  a  third  party,  are  merely  academic,  and  an  expres- 
sion of  ethical  factors  which,  as  has  already  been  pointed  out,  must 
be  ignored. 

Impossibility  op  Performance. 

§377.  Impossibility  of  performance  may  occur  in  international 
as  well  as  in  municipal  life,  and  in  such  a  case  the  treaty  will  neces- 
sarily be  broken  because  the  party  cannot  perform.  The  instance 
usually  cited  is  where  three  states  contract  a  treaty  of  alliance,  and 
two  of  them  subsequently  engage  in  war.     The  third  state  obviously 


force,  and  reparation  should  be  prompt- 
ly made,  and  all  private  persons  con- 
cerned in  such  violation  should  be 
ptmished;  1  Wildman,  Int.  L.,  (1849) 
175.  See  Hall,  Int.  Law,  6  ed.  (1909) 
343.  "If  one  party  to  a  treaty  has 
broken  it,  the  other  may  abandon  it; 
because  each  clause  of  a  treaty  has  the 
force  of  a  condition;"  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  II.  • 
V.  13;  Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  II.  XV.  XV. 

*  Ayala,  Law  of  War,  (1582)  Oamegie 
Ed.,  I.  VI.  14;  Woolsey,  Int.  L.,  6  ed. 
(1897)  163;  Hall,  Int.  Law,  6ed.  (1909) 
341,  cites  as  an  example — a  treaty 
which  has  for  its  object  the  re-estab- 
lishment of  the  slave  trade.  Phillimor^, 
Int.  L.,  3  ed.  (1879-1888)  Vol.  2,  78,79, 
says  a  treaty  cannot  contain  (a)  engage- 
ments inconsistent  with  those  already 
entered  into  with  other  states;  (b)  an 
engagement  to  do  or  to  allow  that 


which  is  contrary  to  morality  and 
justice;  (c)  it  may  be  invalid  upon  the 
ground  of  physical  impossibility  exist- 
ing at  the  time  or  supervening  from  later 
circumstances.  Vattel,  (1758)  Chitty's 
Trans.  Book  II.  §  161 ,  says  that  a  treaty 
concluded  for  an  tmjust  or  dishonest 
purpose  is  absolutely  null  and  void  for 
want  of  sufficient  powers,  nobody  hav- 
ing a  right  to  engage  to  do  things  con- 
trary to  the  law  of  nature,  and  instances 
an  offensive  alliance  for  the  purpose  of 
plundering  a  nation.  Hall,  Int.  Law, 
6  ed.  (1909)  338,  339,  says  that  third 
states  are  not  bound  to  observe  a  treaty 
between  other  states  contrary  to  law. 
See  §396,  post,  on  treaties  and  third 
parties.  "Conflicts  between  Inter- 
national Law  and  Treaties,"  Quincy 
Wright;  11  Amer.  J.  Int.  Law,  566. 
"  Treaty  Violation  and  Defective  Draft- 
ing," Denys  P.  Myers;  1 1  Amer.  J.  Int. 
Law,  538. 
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§378 


cannot  be  an  ally  of  both.*  Some  writers  would  perhaps  take  the 
ground  that  in  such  a  case  there  was  an  implied  condition  that  none 
of  the  parties  to  the  treaty  would  fight  with  each  other;  or  it  may  be 
supposed  that  a  treaty  of  alliance  necessarily  precludes  the  idea  of 
hostilities  between  two  of  the  parties,  and  therefore  those  two,  by 
engaging  in  war,  break  the  treaty  and  free  the  third  state  from  any 
obligation  of  performance.  Even  in  municipal  law,  the  redress  in 
such  case  would  extend  merely  to  compensation  by  way  of  damages 
and  never  to  specific  performance.  Among  independent  states, 
damages  for  breach  of  a  treaty  are  probably  unknown,  and  what 
each  state  requires,  if  it  requires  anything  under  a  treaty,  is  specific 
performance  by  the  other  party.  International  public  opinion 
would  undoubtedly  in  most  cases  view  with  favor  the  relief  of  the 
state  bound  to  perform.* 

Fraud. 

§378.  Fraud  undoubtedly  vitiates  a  contract  in  the  municipal  law» 
and  an  opinion  has  been  expressed  that  the  same  principle  applies  in 
international  law.  We  have  found  no  case  involving  the  question 
but  tmdoubtedly  international  factors  of  conduct  would  strongly 
operate  to  relieve  the  defrauded  party  of  the  obligation  of  a  treaty 
obtained  under  such  circtunstances.  No  definite  statement  can  be 
made  as  the  state  perpetrating  the  fraud  may  nevertheless  insist 


*See  discussion,  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  II. 
IV.  32. 

*It  has  been  suggested  [1  Oppen- 
heim.  Int.  L..  2  ed.  (1912)  577]  that  a 
treaty  becomes  void  when  impossible  of 
performance.  This,  however,  it  is  sub- 
mitted, is  a  misapprehension.  A  treaty 
is  void  in  the'beginning  because  of  some 
defect  in  the  manner  of  the  making,  but 
if  valid  then  it  can  never  thereafter 
become  void.  It  may  become  impos- 
sible of  performance,  or  there  may  be 
some  reason  wYty  it  cannot  be  per- 
formed which  will  be  admitted  as  an 
excuse.  '|^n  1654,  a  treaty  vnm 
entered  ixyto  between  England  and 
Portugal,  ,by    which,    among    other 


things,  both  countries  mutually  bound 
themselves  not  to  suffer  the  ships  and 
goods  of  the  other  taken  by  enemies, 
and  carried  into  the  ports  of  the  other, 
*to'be  conveyed  away  from  the  original 
owners  or  proprietors.  'Now,  I  have 
no  scruple  in  saying'  (observes  Ixnxl 
Stowell,  in  1?98)  'that  this  is  an  Article 
incapable  of  being  carried  into  literal 
execution,  according  to  the  modem 
understanding  of  the  Law  of  Nations, 
for  no  neutral  country  can  interpose  to 
wrest  from  a  belligerent  prizes  lawfully 
taken.'  This  is,  perhaps,  the  strongest 
instance  that  could  be  cited  of  what 
civilians  call  the  'consuetudo  abro- 
gatoria;' "  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  43. 
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Upon  compliance,  which  action  would  quite  likely  lead  to  war  if  the 
states  were  of  any  great  disparity  in  strength.^ 

Inconsistent  Treaties. 

§379.  It  has  sometimes  been  said  that  treaties  cannot  be  made 
contrary  to  those  already  in  existence.  This  is  an  academic  state- 
ment because  obviously  the  inconsistent  treaty  can  be  made;  the 
question  is  as  to  the  effect  of  the  second  treaty  on  the  first,^  which  is 
a  question  of  construction.* 

Prejudicial  to  the  Interest  op  the  State. 

§380.  It  has  been  suggested  that  a  treaty  ruinous  to  a  state  or 
destroying  the  state  organization  is  beyond  the  power  of  the  head 
of  the  state,  and  that  such  a  treaty  would  be  illegal  or  null  and  void. 
What  is  meant  is,  that  the  people  as  a  body  would  refuse  to  perform 
such  a  treaty  and  require  the  head  of  the  state  to  go  back  on  his  word, 
and  the  question  whether  such  action  would  be  successful  will  be 
determined  in  the  last  analysis  by  force,  that  is,  whether  the  state 
is  powerful  enough  to  maintain  its  position.  A  treaty  may  become 
burdensome  to  the  best  interests  of  the  state,  and  it  may  turn  out 
that  the  performance  of  its  terms  will  be  of  serious  damage  to  the 
interests  of  the  people  of  the  country.  Is  there  any  ground  to  escape 
the  obligation  of  the  treaty,  assuming  that  such  an  obligation  exists? 
There  is,  as  we  have  seen,  no  power  superior  to  the  state  to  determine 
whether  the  performance  of  the  treaty  is  in  fact  prejudicial,  and 
every  state  will  be  guided  by  its  own  discretion  and  self-interest, 


7  See  Crandall,  Treaties,  2  ed.  (1916) 
3;  Hall,  Int.  Law,  6  ed.  (1909)  320; 
Woolsey,  Int.  L.,  6  ed.  (1897)  161; 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed.,  Part  I.  X.  3;  part  II.  IV.  35. 

*For  inconsistent  treaty  policy  of 
countries  in  which  different  conduct 
has  been  observed  in  dealing  with 
different  countries,  see  HaU,  Int.  Law, 
6  ed.  (1909)  10,  11.  "A  sovereign 
already  bound  by  a  treaty  cannot  enter 
into  others  contrary  to  the  first.  The 
things  respecting  which  he  has  entered 
into  engagements,  are  no  longer  at  his 
disposal;"     Vattel,     (1758)    Chitty's 


Trans.  Book  II.  §165.  Thus,  the  pro- 
vision of  the  Declaration  of  Paris  of 
1 856,  abolishing  privateering,  ipso  facto 
abrogated  all  provisions  of  existing 
treaties  providing  for  privateering  nmde 
between  the  parties  to  the  declaration; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  578. 
See,  however,  n.  1  on  same  page.  For 
instances,  see  5  Moore,  Dig.  of  Int.  L., 
(1906)  363.  PhilUmore,  Int.  L.,  3  ed. 
(187^1888)  Vol.  2,  126  et  seq.,  dis- 
cusses the  subject  tmder  heading  of 
collision  of  treaties. 

'  See  §397,  post,  on  interpretation  of 
treaties. 
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subject  to  the  external  compulsions  of  international  public  opinion 
and  pressure  from  other  states.  The  practical  question  in  each  case 
will  be — which  is  the  stronger — self-interest  or  externa'  '^'^mpulsion? 
It  is  useless  to  attempt  the  statement  of  rules  applicable  to  such  a 
case.  The  plain  long  and  short  of  it  is  that  every  state  will  disregard 
a  treaty  which  it  considers  ruinous  whenever  it  feels  strong  enough 
to  do  so.**^ 

In  the  municipal  law  an  individual  cannot  set  up  as  an  excuse  for 
the  non-performance  of  a  contract  the  circumstance  that  the  fulfill- 
ment of  the  promise  would  be  prejudicial  to  his  interest  or  ruinous. 
That  is,  according  to  the  municipal  law,  when  he  makes  the  contract, 
and  when  one  of  the  circimistances  turns  out  unfavorable,  he  has  no 
one  but  himself  to  blame.  In  the  international  world,  however,  it 
has  been  strongly  urged  that  a  treaty  under  such  circimistances  may 
be  disregarded  by  the  state." 


"The  Germans  in  1914,  concluded 
that  self-interest  was  stronger  and 
violated  the  neutrality  of  Belgium  in 
defiance  of  international  public  opinion 
and  external  pressure  from  other  states. 

^^  The  opinion  has  been  advanced 
that  the  state  may  disregard  a  ruinous 
treaty.  Vattel,  (1758)  Chitty's  Trans. 
Book  II.  §§157-160,  says  that  a  treaty 
is  valid  if  properly  entered  into  and 
may  not  be  disregarded  for  mere  injury ; 
it  is  null  and  void  when  it  would  lead  to 
the  ruin  of  a  nation  because  such  a 
treaty  is  beyond  the  powers  of  the 
conductor  of  the  state,  since  a  state 
being  under  an  obligation  to  preserve 
itself  may  not  enter  into  engagements 
contrary  to  its  indispensable  obliga- 
tions. Manning,  Int.  L.,  2  ed.  Amo3. 
(1875)  73,  74,  says  that  an  understand- 
ing actually  exists  among  the  powers  of 
Europe  to  the  effect  that  no  delegate  is 
supposed  to  have  power  to  compromise 
a  nation's  vital  prosperity,  independ- 
ence or  permanent  happiness,  and  that 
no  nation  is  expected  to  fulfill  a  treaty 
at  any  enormous  sacrifice  to  its  happi- 
ness. He  instances  tmder  the  latter 
head  a  treaty  of  mutual  succor,  and 


says  that  one  of  the  states  would  not 
be  expected  to  detail  forces  to  aid  the 
other  when  subject  itself  to  an  invasion, 
the  repelling  of  which  would  require  all 
its  resources.  Hall,  Int.  Law,  6  ed. 
(1909)  342,  says  that  the  doctrines  laid 
down  by  the  writers  are  of  such  perilous 
looseness  that  under  them  an  unscrupu- 
lous state  need  never  be  in  want  of  a 
plausible  excuse  for  repudiating  an 
inconvenient  obligation.  This  remark 
shows  how  far  the  writers  are  removed 
from  the  actual  facts  of  life.  It  is  a 
common  saying  at  the  bar  that  no  con- 
tract can  be  written  through  which  an 
astute  and  unscrupulous  lawyer  cannot 
drive  a  coach  and  four.  If  this  is  true, 
as  it  very  largely  is  in  municipal  law, 
what  can  be  said  of  the  obligation  of  a 
treaty  in  international  affairs  where 
there  is  no  political  power  to  enforce  it. 
The  perilous  looseness  is  not  in  the 
doctrine  of  the  writers  but  in  the  struc- 
ture of  the  international  community. 
Westlake,  Int.  L.,  2  ed.  (1910)  Vol.  1. 
295,  under  the  heading  of  "The  Ob- 
solescence of  Treaties,'*  appears  to  dis^ 
cuss  certain  cases  where  one  of  the 
parties  may  consider  itself  as  no  longer 
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§381.  It  is  generally  stated  by  the  writers  that  a  change  in  cir- 
cumstances will  sometimes  justify  a  state  in  refusing  further  perform- 
ance of  a  treaty  or  that  every  treaty  is  entered  into  under  an  implied 
condition  that  the  circumstances  existing  at  the  time  will  continue»and 
that  a  change  in  those  circumstances  will  constitute  a  breach  of  the 
condition  and  effect  a  release  from  the  obligation  of  the  treaty." 
The  first  question  is — what  change  in  circumstances  will  have  such 
^an  effect?  Upon  this  there  is  no  agreement.  Vital,  essential,  are 
the  terms  used,  or  it  is  said  that  the  party  entitled  to  disregard  the 
treaty  is  only  to  act  under  a  grave  sense  of  moral  responsibility. 
Such  looseness  of  thought  is  open  to  serious  objection,  and  entirely 
removes  the  principle  from  any  possiblity  of  accurate  practical  appli- 
cation. The  doctrine  of  implied  condition  is  purely  judge-made, 
evolved  to  promote  the  doing  of  justice  in  affording  redress  on  a 
contract.  It  is  too  refined  for  the  rough  jostling  of  independent 
states,  and  seems  to  have  no  place  in  the  political  anarchy  of  the  inter- 
national world.  It  is  perfectly  obvious  that  in  international  affairs 
cases  will  frequently  arise  where  a  change  of  circumstances  will  put  an 
entirely  different  aspect  on  the  obligation  of  a  treaty  and  bring  the 
self-interest  of  a  state  in  direct  opposition  to  further  performance. 
Many  of  these  cases  will  be  so  clear  that  all  reasonable  men  will  be 
in  agreement.  As  to  others,  there  will  be  a  doubt  which  can  only  be 
adjusted  by  the  action  of  the  states  concerned,  in  which  action  there 
is  no  external  factor  of  restraint  except  those  existing  in  the  inter- 
national world,  to  which  we  have  already  alluded. 


bound.  Obsolete  means  gone  out  of 
use,  and  obsolescence  means  the  going 
out  of  use.  The  query  arises — ^how  is 
it  proper  to  speak  of  a  treaty  which  is 
void  or  as  to  which  there  is  an  excuse 
for  its  non-performance,  as  going  out  of 
use?  He  discusses  under  this  heading 
the  case  of  a  party  refusing  to  be  bound 
because  of  a  change  of  drcimistances. 
After  the  return  of  Francis  I.  from 
captivity  at  the  hands  of  Emperor 
Charles  V.,  some  of  the  principal  people 
of  France  declared  that  the  treaty  of 
Madrid,  forced  from  Francis  by  Charles, 
was  void  as  contrary  to  the  laws  which 
in  express  terms  prohibited  the  king 


from  dismembering  the  kingdom  with- 
out the  concurrence  of  the  nation; 
Vattet,  (1758)  Chitty's  Trans.  Book  I. 
§265.  In  1506,  the  States  General  of 
France  assembled  at  Tours,  engaged 
Louis  XII.  to  break  the  treaty  which 
he  had  concluded  with  the  Emperor 
Maximilian  and  the  Archduke  Philip 
(his  son)  because  the  treaty  was  pernici- 
ous to  the  kingdom;  Vattel,  (1758) 
Chitty's  Trans.  Book  II.  §160. 

*•  The  maxim  of  the  civil  law  applies 
— Conventio  omnis  intelligitur  rebus 
sic  stantibus — or,  as  generally  referred 
to:  Rebus  Sic  Stantibus. 
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Contracts  between  individtials  rarely  extend  over  any  consider- 
able period  of  time,  and  those  exceeding  the  duration  of  a  human  life 
exist  only  in  the  case  of  leases,  which  refer  to  a  permanent  object,  as 
property.  Most  independent  states  are  several  centuries  old  and 
some  of  them  can  look  back  on  a  thousand  years  of  state  life.  It  is 
dear,  therefore,  that  treaties  entered  into  between  such  bodies  as 
these  will,  in  the  course  of  time,  be  more  frequently  complicated  by 
a  change  in  circumstances  than  will  the  contracts  of  shorter  duration 
in  time  entered  into  by  individuals." 

Duress. 


Preliminary. 


§382.  Duress  is  of  frequent  occurrence  in  the  international  world, 
and  with  respect  to  treaties  we  may  distinguish  several  cases:  (A) 
Where  the  duress  is  applied  to  the  making  of  the  treaty  and  subse- 
quently set  up  as  an  excuse  for  failure  to  perform;   (B)  Where  the 


"  The  danger  in  the  rule  is  that  it 
amy  easily  serve  as  a  pretext  for  release 
from  onerous  treaty  obligations;  Cran- 
dall,  Treaties,  2  ed.  (1916)  441.  This, 
however,  is  not  an  altogether  accurate 
statement.  The  rule  can  only  be 
Advanced  as  a  pretext  and  cannot  serve 
AS  such  unless  accepted  by  the  other 
party,  and  the  danger  is  not  in  the 
rule  but  in  the  uncertainty  in  inter- 
national relations.  Oppenheim,  Int.  L., 
2  ed.  (1912)  Vol.  1,  574,  575,  says: 
"And  the  States  and  public  opinion 
everywhere  have  come  to  the  conviction 
that  the  clause  rebus  sic  stantibus  ought 
not  to  give  the  right  to  a  state  at  once 
to  liberate  itself  from  the  obligations  of 
a  treaty,  but  only  the  claim  to  be 
released  from  these  obligations  by  the 
other  parties  to  the  treaty. "  "  For  it  is 
an  almost  universally  recognized  fact 
that  vital  changes  of  circumstances  may 
be  of  such  a  kind  as  to  justify  a  party  in 
modifying  an  unnotifiable  treaty  .  .  . 
that  all  treaties  are  concluded  imder 
the  tadt  condition  rebus  sic  stantibus;" 


Ibid.  572,  573.  Hall,  Int.  Law,  6  ed. 
(1909)  342,  says:  "Neither  party  to  a 
contract  can  make  its  binding  effect 
dependent  at  his  will  upon  conditions 
other  than  those  contemplated  at  the 
moment  when  the  contract  was  entered 
into,  and  on  the  other  hand  a  contract 
ceases  to  be  binding  so  soon  as  anything 
which  formed  an  implied  condition  of 
its  obligatory  forces  at  the  time  of  its 
conclusion  is  essentially  altered;"  West- 
lake,  Int.  L.,  2  ed.  (1910)  Vol.  1,  296, 
quoting  this  passage,  seems  to  think  it 
is  not  a  clear  principle,  although  so 
designated  by  Hall,  and  says  that  the 
question  only  arises  when  there  is  a 
difference  as  to  what  conditions  were 
implied  or  were  contemplated;  that  the 
right  of  denouncing  a  treaty  is  an 
imperfect  one,  not  to  be  condemned  in 
toto,  but  only  to  be  exercised  on  a 
grave  sense  of  moral  responsibility. 
For  cases  of  change  in  conditions,  see 
5  Moore,  Dig.  of  Int.  L.,  (1906)  335- 
341.  "  The  obligations  of  a  treaty  can- 
not be  affected  by  change  of  drcum- 
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duress  is  applied  to  the  performance,  of  which  two  instances  may  occur 
— (a)  where  the  duress  prevents  the  performance  of  a  treaty  with 
another  state,  giving  that  state  ground  to  complain  and  raising  the 
question  whether  the  state  in  default  can  set  up  the  compulsion 
as  an  excuse  for  failure  to  perform;**  (b)  where  the  state  which  has 
promised  or  performed  under  duress  elects  to  disregard  the  promise 
or  performance  and  treat  either  as  null  and  void  becatise  of  the 
compulsion.  In  municipal  law  there  are  cases  where  the  individual 
may  obtain  relief  from  the  obligation  of  a  contract  which  has  been 
imposed  upon  him  by  duress.  This  relief  is  administered  by  the 
political  power  of  the  state  acting  through  its  appropriate  agents. 
In  the  international  world,  there  is  no  political  power  superior  to  the 
independent  state,  and  therefore  there  is  no  judicial  remedy  for 
relief  from  the  obligation  of  a  treaty  \\^ich  has  been  imposed  upon 
a  state  by  force.  Force  rules  the  international  world,  and  that 
which  has  been  accomplished  by  force  and  remains  in  continuance 
by  force  is  the  fact  of  that  world.  This  is  a  matter  of  some  difficulty 
as  it  is  not  easy  at  first  for  the  student  to  perceive  why  the  familiar 
principle  which  applies  in  mtmicipal  law  does  not  apply  to  the 
relations  of  independent  political  commiuiities.  So  also  where  one 
state  violates  a  treaty,  another  state  may  be  prevented  by  the  former 
from  interposing  successful  opposition  to  the  breach.  The  partition 
of  Poland  was  probably  not  so  much  a  violation  of  a  treaty,  although 
some  of  the  parties  to  the  pltmder  may  have  broken  special  treaties, 
as  it  was  a  forcible  destruction  of  the  state  by  powerful  neighbors. 

There  is  a  slight  distinction  to  be  drawn  in  this  connection  as  a 
matter  of  historical  interest.  When  the  monarch  was  the  state,  it 
sometimes  happened  that  he  was  the  victim  of  duress,  that  is,  the 
pressure  was  brought  to  bear  upon  him  personally.  Sometimes 
kings  would  be  captured  by  their  enemies,  and  while  in  captivity 
would  be  compelled  to  sign  treaties."    The  opinion,  therefore,  was 


stances,  unless  it  be  such  as  involves 
the  breach  of  a  condition  or  renders 
the  performance  of  it  impossible;  1 
Wildman,  Int.  L.,  (1849),  175.  See 
Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  VI.  17;  Crandall.  Treaties,  2  ed 
(1916)  440  et  seq.;  Zouche,  L.  of 
Nations  (1650),  Cumegie  ed..  Part  II. 
IV.  25. 
^*  Thus  Belgium  and  Luxemburg,  in 


1914,  were  too  weak  to  prevent  Ger- 
many from  forcibly  violating  her  treaty 
obligations  with  regard  to  their 
respective  neutrality. 

"Instances  of  treaties  made  under 
compulsion:  1111 — Pope  Paschal  II. 
when  prisoner,  by  Emperor  Henry  V.; 
1356 — ^John  of  France,  when  prisoner 
of  Edward  III.  of  England  at  Poitiers; 
1525 — ^Francis  I.  of  Prance  at  Pavia  by 
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strongly  entertained  that  duress  of  this  kind  was  personal  duress, 
and  if  the  party  who  had  been  subject  to  it  afterwards  regained  his 
freedom  and  was  able  to  do  so,  he  might  disregard  the  treaty  which 
had  been  wrung  from  him  by  compulsion. 

The  Principles  op  the  Municipal  Law  Inapplicable. 

§383.  The  writers  struggle  generally  to  apply  the  analogies  of 
the  mtmicipal  law  and  to  reach  the  same  conclusion  in  international 
law,  but  are  faced  with  two  difficulties:  (A)  That  force  as  a  means 
of  redress  in  international  life  is  lawful,  according  to  international 
law.  (B)  That  dtiress  has  been  applied  in  the  matter  of  treaties 
so  often  and  with  such  success  in  practical  results.  Nearly  every 
treaty  made  by  a  state  defeated  in  war  may  be  said  to  have  been 
made  under  compulsion,  and  of  them  the  number  is  legion.  On  the 
other  hand,  instances  have  occurred  where  a  treaty  entered  into 
\mder  duress  has  been  disregarded.  The  writers,  confronted  with 
these  difficulties,  have  endeavored  to  strike  a  compromise  between 
the  municipal  law  and  ethics  and  the  harsh  facts  of  international 


Emperor  Charles  V.;  Woolsey,  Int.  L., 
6  ed.  (1897)  162.  Pope  Clement  VII. 
refused  to  ratify  a  treaty  he  had  made 
with  the  Duke  of  Ferrara  while  he  was 
a  prisoner;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  331.  Principal  persons  in 
France  assembled  at  Cognac  after  the 
return  of  Francis  I.  from  captivity  at 
the  hands  of  Emperor  Charles  V., 
declared  that  the  treaty  of  Madrid 
which  he  had  been  forced  to  enter  into 
by  Charles,  was  void;  1  Halleck,  Int. 
L.,  4  ed.  (1908)  329,  33 1 ;  Vattel,  ( 1 758) 
Chitty's  Trans.  Book  I.  §265,  says  that 
the  latter  ought  not  to  have  released 
his  prisoner  before  the  States  General 
had  approved.  In  1811,  the  Cortez  of 
Spain  passed  a  decree  that  no  engage- 
ment should  be  valid  which  might  be 
made  by  Ferdinand  during  his  cap- 
tivity. Woolsey,  Int.  L.,  6  ed.  (1897) 
162,  says  that  the  treaties  made  in  the 
above  cases  by  the  persons  named  to 
regain  their  liberties  were  respectively 


binding  so  far  as  nothing  immoral  was 
involved  in  their  articles,  and  the  per- 
sons making  the  treaties  did  not  trans- 
cend their  powers.  This,  however,  is 
entirely  too  refined  and  ethical  a  con- 
ception for  the  practical  application  of 
international  law.  Wilson,  Int.  L., 
(1910)  195,  says,  "A  sUte  can  enter 
into  a  perfectly  valid  contract  which 
has  been  forced  upon  it,  however  dis- 
advantageous its  terms  may  be,  pro- 
vided it  does  not  part  with  an  essential 
to  its  existence."  The  contract  must 
be  valid  before  being  forced  upon  the 
state,  and  beyond  a  certain  amount  of 
disadvantage  a  state  cannot  enter  into 
a  treaty.  What  is  the  power  which 
prevents?  If  this  statement  is  sound, 
then  the  South  African  Republic  could 
not  have  entered  into  the  treaty  with 
Great  Britain  at  the  conclusion  of  the 
Boer  War,  but  the  fact  is  that  it  did 
enter  into  such  treaty. 
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life.**  By  some  it  has  been  supposed  that  in  case  of  duress  consent 
is  supposed  to  have  been  freely  given  by  way  of  fiction,  which  sup- 
position is  entirely  inadmissible,  contrary  to  the  facts,  and  implies 
that  when  consent  is  not  so  freely  given  the  result  would  be  other- 
wise, which  is  not  the  case.  Others  have  drawn  a  distinction  and 
supposed  that  some  treaties  imposed  by  duress  are  valid;  that  a 
treaty  destroying  a  state  or  impairing  its  independence  is  invalid;  as 
one  writer  expresses  it — a  state  would  not  be  supposed  to  commit 
suicide.  Neither  wotild  an  individual,  yet  he  may  in  fact  destroy 
himself.  We  may  search  the  international  world  in  vain  for  any 
solid  basis  for  the  distinction  and  at  most  it  is  a  futile  attempt  to 
evade  the  hard  facts  of  international  life. 


"  In  international  law,  force  and  in- 
timidation are  permitted  means  of 
obtaining  redress  for  wrongs,  and  it  is 
impossible  to  look  upon  permitted 
means  as  vitiating  the  agreement.  .  .  . 
Consent,  therefore,  is  conceived  to  be 
freely  given  ...  so  long  as  nothing 
more  is  exacted  than  it  may  be  sup- 
posed that  a  state  would  consent  to 
give,  if  it  were  willing  to  afford  com- 
pensation for  past  wrongs  and  security 
against  the  future  commission  of 
wrongful  acts;"  Hall,  Int.  Law,  6  ed. 
(1909)  319.  See  Hershey,  Int.  L., 
(1912)  313.  That  is,  the  forced  con- 
sent is  a  free  consent  if  the  amount 
exacted  is  no  more  than  somebody 
supposes  the  state  would  freely  give  if 
it  were  willing,  which  obviously  is  an 
identical  position  and  completely  begs 
the  question.  "By  means  of  a  legal 
fiction,  the  sovereign  defeated  in  war 
is  also  supposed  to  have  freely  con- 
sented to  .  .  .  (the  terms)  .  .  .  im- 
posed upon  him  by  a  treaty  of  peace;" 
Hershey,  Int.  L.,  (1912)  101n«.  Why  is 
there  a  legal  fiction,  and  why  confine  it 
to  defeat  in  war?  A  state  may  yield 
to  overwhelming  force  without  going 
to  war.  See  §24 1 ,  ante,  on  involuntary 
transfer.  Wheaton,  Elements,  Dana's 
ed.  (1866)  340,  says  that  generally  a 
contract  obtained  by  violence  is  void 


by  municipal  law,  which  principle  pro- 
motes the  welfare  of  society;  otherwise 
the  timid  would  be  constantly  forced 
into  a  surrender  of  their  just  rights. 
That,  on  the  other  hand,  the  welfare  of 
society  requires  that  engagements 
entered  into  by  a  nation  under  such 
duress  as  is  implied  by  military  defeat 
should  be  held  binding,  otherwise  wars 
could  only  be  terminated  by  the  utter 
subjugation  and  ruin  of  the  weaker 
party.  It  is  submitted  that  this  some- 
what overlooks  the  true  principle  in- 
volved. Since  in  municipal  affairs  the 
political  power  of  the  state  curbs  vio- 
lence between  individuals,  it  necessarily 
follows  that  violence  in  obtaining  a 
contract  is  to  be  curbed,  and  the  only 
way  to  curb  that  is  to  permit  the  other 
party  to  escape  the  obligation  upon 
proving  the  violence.  In  the  ca,se  of 
international  affairs,  there  is  no  political 
power  superior  to  the  independent 
states,  and  therefore  no  way  to  curb 
violence  between  them;  consequently, 
a  defeated  state,  or  one  overcome  by 
superior  pressure  cannot  obtain  any 
assistance  and  cannot  thereafter,  unless 
by  its  own  force,  escape  from  the  ful- 
fillment of  the  treaty  which  it  was  com- 
pelled to  make.  Hence  the  treaty  must 
be  observed,  not  because  of  any  prin- 
ciple of  international  law,  but  because 
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The  Principle  op  International  Law  Applicable. 


§384 


§384.  The  only  conclusion  we  can  reach  is  that  while  the  inter- 
national factors  of  conduct  other  than  self-help  may  relieve  a  state 
in  case  of  duress,  they  rarely  have  that  effect,  and  a  state  in  this 
instance  must  rely  on  its  own  inherent  force,  otherwise  it  can  have 
no  relief.  It  is  at  this  point  that  we  are  clearly  faced  with  the  fact 
that  force  rules  the  international  world  and  that  that  which  is  accom- 
plished by  force  and  reiliains  in  continuance  by  force  is  the  fact  of 
that  world  and  must  be  accepted  as  lawful  by  the  international 
lawyer,  irrespective  of  the  ethical  opinions  he  may  entertain  on  the 


of  the  stem  facts  of  the  case.  Oppen- 
heim,  Int.  L..  2  ed.  (1912)  Vol.  1,  547, 
says:  "A  treaty  concluded  through 
intimidation  exercised  against  the 
representatives  of  either  party  or  con- 
cluded by  intoxicated  or  insane  repre- 
sentatives is  not  binding  upon  the 
parties  so  represented."  But  this 
assumes  that  a  treaty  not  so  concluded 
is  binding,  as  to  which  there  is  a  doubt. 
No  case  has  arisen  where  a  state  has, 
after  ratifjring  a  treaty,  set  up  the 
insanity  or  intoxication  of  any  of  its 
envoys  as  an  excuse  for  non-perform- 
ance. Cases  have  arisen  where  before 
ratification  a  state  has  refused  to  go 
on,  on  the  ground  that  the  terms  were 
exacted  from  its  envoy  under  such 
circumstances.  Oppenheim,  Int.  L.,  2 
ed.  (1912)  Vol.  1,  547,  says:  "It  must, 
however,  be  understood  that  circum- 
stances of  urgent  distress,  such  as  either 
defeat  in  war  or  the  menace  of  a  strong 
State  to  a  weak  State,  are,  according  to 
the  rules  of  International  Law,  not 
regarded  as  excluding  the  freedom  of 
action  of  the  party  consenting  to  the 
terms  of  a  treaty."  This  is  remote 
from  the  point  involved.  The  action 
of  the  forced  state  is  not  voluntary,  and 
no  sophistry  can  make  it  so.  The 
municipal  law  confers  a  remedy  in  such 
case  upon  the  assumption  that  it  was 


not  voluntary.  The  absence  of  remedy 
in  the  international  world  is  not  to  be 
placed  upon  the  obvious  fiction  that 
the  act  is  voluntary,  from  which  it 
would  follow  that  if  it  were  involuntary 
there  would  be  a  remedy,  which  is  not 
the  case,  but  upon  the  obvious  fact 
that  although  the  act  is  voluntary, 
there  is  no  remedy  for  the  state  forced. 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
124,  says  that  the  application  of  force 
really  qualifies  the  actual  cogency  of 
such  treaties,  but  does  not  qualify  the 
legal  cogency.  What  is  the  difference 
between  the  two,  and  is  not  this  adopt- 
ing the  idea  of  a  fiction?  Ayala,  Law  of 
War,  (1582)  Cam^e  Ed.,  I.  VI.  7  et 
seq.,  says  treaties  exacted  by  force  are 
invalid,  and  that  also  agreements 
exacted  from  a  prince  by  rebellious 
subjects  are  void.  See  Crandall, 
Treaties,  2  ed.  (1916)  3  et  seq.;  Grotius, 
Belli,  ac.  Pads  (1625),  Whewell's 
Trans.  II.  XIX.  XI.  XII.;  Hall,  Int. 
Law,  6  ed.  (1909)  319,  320;  Martens, 
G.,  Law  of  Nations,  (1788)  Cobbetfs 
Trans.  II.  I.  3;  Woolsey,  Int.  L.,  6  ed. 
(1897)  161  et  seq.;  1  Wildman,  Int.  L., 
(1849)  140,  141;  Wilson,  Int.  L.,  (1910) 
195;  Wilson  &  Tuck^.  Int.  L.,  (1901) 
210;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  II.  IV.  32. 
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subject."  In  the  case  of  a  republic  or  a  limited  monarchy,  there 
can  be  no  personal  duress  such  as  was  applied  to  kings  because  the 
treaty  can  only  be  made  by  the  constitutional  authorities  of  the 
state,  and  it  does  not  seem  possible  in  any  of  these  that  pressure 
could  be  applied  outside  the  state  jurisdiction.  Where  the  state 
was  the  property  of  the  king,  this  jurisdiction  resided  wherever  the 
king  traveled.  The  only  duress,  therefore,  which  can  be  applied  to 
the  case  of  these  modem  governments  is  the  case  of  overwhelming 
force,  threatened  or  applied,  as  in  the  case  of  a  defeat  in  war.  Where 
agents  are  sent  to  negotiate  a  treaty,  they  may  be  subject  to  some 
form  of  compulsion,  and  if  that  is  discovered  by  the  state  which  sent 
them  before  the  treaty  has  been  ratified,  there  seems  to  be  no  reason 
in  principle  or  justice  why  the  ratification  should  not  be  refused,  and 
such  seems  to  be  the  general  opinion." 

Protests  in  Treaties. 

§385.  Independent  states  were  formerly  in  the  practice  ot  enter- 
ing protests  in  a  treaty  against  provisions  which  were  objected  to  or 
omitted.  The  real  facts  in  such  cases  probably  were  that  the  state 
protesting  was  not  sufficiently  powerful  to  insist  upon  its  views  and 
was  compelled  to  give  way.^ 


\ 


"  It  has  been  said,  2  PhilUmore,  Int. 
L.,  3  ed.  (1879-1888)  76,  that  the  sur- 
render of  the  Spanish  Crown  under 
compulsion  of  Napoleon  by  Charles  IV. 
and  his  son,  Ferdinand  VII.,  at  Bay- 
onne,  in  1807,  is  an  instance  of  the 
application  of  duress,  which  invalidated 
the  surrender  and  justified  the  subse- 
quent disregard  of  it.  The  subsequent 
setting  aside  of  the  surrender  of  the 
crown  was  only  possible  because  of  the 
overthrow  of  Napoleon.  It  was  not 
that  the  Spanish  people  were  entitled  to 
undo  the  transaction  but  that  subse- 
quent circumstances  made  it  possible 
for  them  to  do  so.  If  Napoleon  had 
returned  from  St.  Helena  and  had  been 
able  to  seize  and  maintain  his  former 
power,  the  action  of  the  Spanish  people 
would  doubtless  have  been  undone. 
There  is  no  distinction,  therefore,  be- 
tween the  resignation  of  Napoleon  at 


Fontainbleau  and  the  surrender  by 
Ferdinand  VII.  at  Bayonne,  except 
that  in  the  first  case  the  surrender  has 
remained  an  accomplished  fact  in  the 
international  world,  whereas,  in  the 
second  case,  the  party  surrendering  was 
able  in  fact  to  reacquire  the  crown  sur- 
rendered. 

""A  state  may,  of  course,  hold 
itself  justified  by  political  necessity  in 
shaking  off  such  an  obligation,  but  this 
does  not  alter  the  fact  that  such  action 
is  a  breach  of  law;"  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  547.  Why  justifiable  if 
a  breach  of  law? 

»  1748— The  Congress  of  Aix-la- 
Chapelle  last  instance  in  18th  century 
in  which  such  protest  was  made.  The 
Pope  has  continually  protested  from 
the  peace  of  Westphalia  (1648)  to  the 
Congress  of  Vienna  (1815)  against  all 
treaties  recognizing  or  confinning  the 
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Ultra  Vires  Treaty. 


§{386,  387 


§386.  Suppose  a  treaty  is  made  by  the  officers  of  the  state  beyond 
the  powers  conferred  upon  them  by  the  municipal  constitution. 
This  would  present  a  case  of  an  ultra  vires  treaty.  Obviously,  when 
there  is  no  such  limitation  by  the  municipal  law,  and  the  monarch 
exercises  the  state  power,  there  can  be  no  question  of  an  ultra 
vires  act  because  his  power  is  co-extensive  with  every  act  which  he 
can  perform.* 

Effect  of  War  on  Treaties. 


Preliminary. 


§387.  The  effect  of  war  upon  treaties  between  the  belligerents 
will  vary  according  to  the  nature  of  the  treaty.  We  may  distin- 
guish— (A)  executed  treaties,  (B)  treaty  calling  for  future  or  con- 
tinuing performance,  which  may  be  (a)  general,  (b)  providing  espe- 
cially for  hostilities.  A  war  may  be  undertaken  as  a  result  of  a 
particular  treaty,  where  there  is  a  refusal  to  perform  it  coupled  with 
an  insistence  on  its  performance  by  the  other  side.  When  the  war 
is  over,  the  parties  will,  in  the  treaty  they  make,  confirm  old  treaties 
or  not,  as  they  see  fit,  and  obviously,  while  the  war  is  going  on,  each 
side  will  observe  such  treaties  as  it  thinks  necessary.  The  con- 
tinuance of  any  treaty  between  the  belligerents  during  the  war  is  a 
mere  matter  of  mutual  consent,  as  is  also  the  revival,  abrogation  or 
continuance  of  such  a  treaty  after  the  war.  Where,  however,  the 
belligerents  are  parties  to  a  general  treaty,  to  which  other  inde- 
pendent states  are  parties,  then  no  two  of  them  can,  except  by  force, 
set  the  treaty  aside  or  escape  from  its  provisions,  by  a  controversy 
between  themselves,  without  the  consent  of  the  other  parties.  It 
is  believed  that  this  is  all  there  is  to  be  said  upon  the  subject.  The 
writers  have  differed  in  opinion  and  attempted  to  lay  down  a  number 
of  rules  which  seem  rather  academic  and  inapplicable  to  the  hard 


confiscation  of  church  property  affected 
at  or  since  the  time  of  the  Reformation. 
181 4 — King  of  Saxony  protested  against 
dismemberment  of  his  kingdom.  1815 
— Gustavus  IV.,  ex-King  of  Sweden, 
delivered  a  protest  at  the  Congress  of 
Vienna;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  395-396. 


*  Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  VI.  9.  Woolsey,  Int.  L..  6  ed. 
(1897)  160,  says  that  "even  the  most 
absolute  despot  may  make  treaties 
which  neither  his  subjects  nor  third 
powers  ought  to  regard  as  binding." 
Notice  the  word  "ought."  See  ||213n', 
240,  ante,  on  ultra  vires  conveyance. 
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facts  of  international  life.'  Since  there  is  no  political  power  superior 
to  the  independent  states  to  enforce  a  treaty  in  time  of  peace,  it  is 
obvious  that  in  time  of  war,  when  external  restraints  on  the  action 
of  states  are  of  less  effect,  treaties  will  be  the  less  observed.  No 
case  has  been  found  where  a  state  has  been  compelled  by  any  of  the 
rules  laid  down  to  continue  the  obligation  of  a  treaty  after  the  war, 
and  in  all  cases  which  have  occurred,  the  treaties  have  been  revived. 


*  Table  showing  the  effect  of  war  on 
treaties  to  which  the  belligerents  are 
parties:    I.    Treaties  to  which  other 
powers    beside    the    belligerents    are 
parties.    (A)  Great  international  trea- 
ties: (a)  When  the  war  is  quite  uncon- 
nected  with  the  treaty.     Unaffected, 
(b)  When  the  war  does  not  arise  out  of 
the  treaty  but  prevents  the  perform- 
ance of  some  of  its  stipulations  by  the 
belligerents.    Unaffected  as  r^ards  the 
other   stipulations,   and  entirely   un« 
affected  with  regard  to  neutral  signa- 
tory powers,    (c)  When  the  war  arises 
out  of  the  treaty.     Effect  doubtful, 
depending  chiefly  on  will  of  neutral 
signatory  powers.    (B)  Ordinary  trea- 
ties to  which  one  or  more  powers  beside 
the   belligerents   are   parties.     Effect 
depends  upon  subject-matter.    Gener- 
ally suspended  or  abrogated  with  regard 
to  third  parties.    II.  Treaties  to  which 
the  belligerents  only  are  parties.    (A) 
Pacta  Transitoria.    Unaffected.     (B) 
Treaties  of  alliance.    Abrogated.    (C) 
Treaties  for  regulating  ordinary  social 
and  commercial  intercourse,  such  as 
postal  and  commercial  treaties,  con- 
ventions about  property,  etc.    Effect 
doubtful.      Generally    the    treaty    of 
peace  deals  with  such  matters;  if  not, 
it  is  best  to  take  the  stipulations  as 
merely   suspended   during  war.      (D) 
Treaties    regulating    the    conduct    of 
signatory  powers  towards  each  other  as 
belligerents  or  as  belligerent  and  n^tral. 
Brought  into  operation  by  war;  Law- 
rence,   Int.  Law,    5  ed.    (1913)    365. 
Westlake,  Int.  L.,  2  ed.  (1913)  Vol.  2, 


32  et  seq.,  says  that  the  general  rule  Is 
that  war  abrogates  the  treaties  existing 
between   the   belligerents,   and   their 
revival,  if  desired,  must  be  expressly 
provided  for  in  the  treaty  of  peace 
except  as  to  (1)  Conventional  obliga- 
tions as  to  what  is  to  be  done  during  a 
war  between  the  parties;    (2)  Transi- 
tory or  dispositive  treaties;  (3)  Treaties 
establishing    arrangements    to    which 
third  parties  are  parties,  such  as  guar- 
antees and  postal  and  other  unions. 
On  page  33,  he  cites  as  examples  of 
dispositive  treaties  not  abrogated  by 
war,  the  following:    (a)  Clause  in  the 
treaty  of  1795  between  Great  Britain 
and  the  United  States,  giving  their 
respective   subjects  and   citizens  the 
light  to  hold  and  transmit  land  then 
held  by  them  in  the  other  country  not- 
withstanding alienage,    (b)  Treaty  of 
1760  between  France  and  Sardinia  (now 
applying   to    Italy)    relative   to   the 
execution  in  either  country  of  judg- 
ments of  the  other  country,    (c)  Con- 
vention of  June  12,  1902,  and  July  11, 
1905,  relating  to  certain  parts  of  private 
international  law;  that  the  distinction 
between  abrogation  of  treaties  and  sus- 
pension of  treaties  by  war  is  merely  a 
difference  of  statement,  and  that  trea- 
ties of  peace  seldom  fail  to  stipulate  as 
to  what  is  the  intent  as  to  old  treaties. 
See  5  Moore,  Dig.  of  Int.  L.,  (1906) 
372-387.     Westlake,    Int.    L.,    2    ed. 
(1910)  Vol.  1,  298,  says  that  the  abro- 
gation of  treaties  by  war  is  preferable 
as  a  generalization  to  their  suspension, 
because  fewer  exceptions  will  occur  if 


458 


TREATIES 


Effect  of  War 


§387 


if  at  all,  by  the  oonsent  of  the  parties.*  The  notion  was  formerly 
entertained  that  if  the  war  arose  in  breach  of  the  provisions  of  the 
treaty,  the  latter  was  thereby  annulled,  but  if  the  war  arose  from  a 


abrogation  is  taken  as  the  standard. 
Woolsey,  Int.  L.,  6  ed.  (1897)  263,  says 
the  stipulations  not  suspended  by  war 
or  those  lasting  are:  (1)  Those  con- 
templating a  state  of  war;  (2)  Those 
declared  to  be  perpetual;  (3)  Those 
which  imply  some  state  or  relation  in 
itself  permanent;  (4)  The  same  per- 
petual nature  belongs  to  a  compact  to 
regard  certain  rules  of  interpretation 
as  part  of  the  law  of  nations.  See 
Crandall;  Treaties,  2  ed.  (1916)  442  et 
seq.;  1  Halleck.  Int.  L.,  4  ed.  (1908) 
314,  315;  Hershey,  Int.  L.,  (1912)  360; 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbett's  Trans.  II.  I.  8;  5  Moore, 
Dig.  of  Int.  L.,  (1906)  372-387;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  129, 
130;  3  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  792-811;  Twiss,  L.,  of  Nations, 
Peace,  2  ed.  (1884)  442;  Walker, 
Science,  Int.  L.,  (1893)  326  et  seq.; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
352. 

*  Austria  was  bound  by  the  Barrier 
Treaty  with  the  United  Netherlands  to 
admit  Dutch  garrisons  into  the  for- 
tresses which  were  to  serve  as  a  defence 
against  France.  The  greater  part  of 
the  fortresses  were  demolished  in  the 
War  of  the  Austrian  Succession.  The 
question  was  whether  the  obligation  of 
Austria  still  remained.  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  Vol.  3,  792,  793, 
refers  to  the  case.  He  says  Austria 
destroyed  the  fortresses  in  1 7  8 1 .  *  *  Thus 
the  Treaty  of  Peace  of  1783,  between 
Great  Britain  and  the  United  States, 
by  which  the  independence  of  the  latter 
was  acknowledged,  prohibited  future 
confiscations  of  property;  and  the 
treaty  of  1794,  between  the  same 
parties,  confirmed  the  titles  of  British 
subjects  holding  lands  in  the  United 


States,  and  of  American  citizens  hold  - 
ing  lands  in  Great  Britain,  which  might 
otherwise  be  forfeited  for  alienage. 
Under  these  stipulations,  the  Supreme 
Court  of  the  United  States  determined, 
that  the  title  both  of  British  natural 
subjects  and  of  corporations  to  }ands  in 
America  was  protected  by  the  treaty  of 
peace,  and  confirmed  by  the  treaty  of 
1794,  so  that  it  could  not  be  forfeited 
by  any  intermediate  legislative  act,  or 
other  proceeding  for  alienage.  Even 
supposing  the  treaties  were  abrogated 
by  the  war  which  broke  out  between 
the  two  countries  in  1812,  it  would  not 
follow  that  the  rights  of  property 
already  vested  under  those  treaties 
could  be  divested  by  supervening 
hostilities.  The  extinction  of  the  trea- 
ties would  no  more  extinguish  the  title 
to  real  property  acquired  or  secured 
under  their  stipulations  than  the  repeal 
of  a  municipal  law  affects  rights  of 
property  vested  under  its  provisions;" 
Wheaton,  Elements,  Dana's  ed.  (1866) 
341.  As  to  the  effect  of  the  War  of 
1812  on  the  third  article  of  the  Treatv 
of  1783  between  Great  Britain  and 
the  United  States  relating  to  Newfound- 
land fisheries,  see  Crandall,  Treaties,  2 
ed.  (1916)  443-446;  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  342-350.  It 
has  been  decided  that  Art.  9,  of  the 
Treaty  of  November  19,  1794,  between 
Great  Britain  and  the  United  States, 
was  not  annulled  by  the  breaking  out  of 
the  War  of  1812;  5  Moore,  Dig.  of  Int. 
L.,  (1906)  372;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  130n»;  2  Westlake,  Int.  L., 
2  ed.  (1913)  33n«.  As  to  effect  of  War 
of  1812  on  private  rights,  under  Art. 
VI.  of  the  Treaty  of  1783,  and  Art.  IX. 
of  the  treaty  of  1794,  between  United 
States  of  America  and  Great  Britain,  see 
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Society  for  the  Propagation  of  Gospel, 
etc.,  vs.  New  Haven,  et  al,  8  Wheat. 
(1823);  464  Crandall,  Treaties,  2  ed. 
(1916)  446.  *A  treaty  calling  for  con- 
tinuing performance  may  be  suspended 
by  war,  but  an  honorable  state  will 
continue  performance  after  the  war. 
See  example  of  Spain  in  continuing  per- 
formance of  Treaty  of  February  17, 
1834,  of  Madrid,  calling  for  the  pay- 
ment of  annual  sum  in  settlement  of 
certain  claims  of  American  citizens, 
after  the  war  with  United  States  in 
1898;  Crandall,  Treaties,  2  ed.  (1916) 
447,  448;.  5  Moore,  Dig.  of  Int.  L., 
(1906)  376-380.  1856— After  war  of, 
Russia  and  Sardinia,  by  special  treaty 
renewed  the  obligation  of  the  treaties 
which  had  been  abrogated  by  the  war. 
See  account  of  debate  in  the  House  of 
Lords,  1801,  upon  the  peace  of  Amiens, 
wherein  each  speaker  impliedly  or 
expressly  admitted  the  abrogation  of 
treaties  by  the  breaking  out  of  the  war; 
3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
804.  See  case  of  Great  Britain  con- 
tinuing during  the  Crimean  War  the 
payments  to  Russia  in  the  Russian- 
Dutch  loan;  Crandall,  Treaties,  2  ed. 
(1916)  448-449.  By  the  Treaty  of 
Paris,  which  ended  the  Crimean  War, 
it  was  stipulated  that  until  the  treaties 
or  conventions  existing  before  the  war 
between  the  belligerent  powers  were 
removed  or  replaced  by  fresh  agree- 
ments, trade  should  be  carried  on  on  a 
footing  of  regulations  in  force  before 
the  war,  and  the  subjects  of  the  belliger- 
ent states  should  be  treated  as  between 
those  states  as  favorably  as  those  of  the 
most  favored  nation.  1859 — Treaty  of 
Zurich.  Austria  and  Sardinia  con- 
firmed all  treaties  in  vigor  upon  the 
commencement  of  the  war  of  that  year. 
As  between  Austria  and  France  no 
revival  or  confirmation  of  treaties  was 
stipulated  although  agreements  of 
every  kind  existed  between  them. 
1866 — Treaty  of  Vienna  between  Aus- 


tria and  Italy  confirmed  afresh  the 
Treaty  of  Zurich.  The  Treaty  of 
Prague  revived,  or,  in  other  words, 
restipulated  all  the  treaties  existing 
between  Prussia  and  Austria  so  far  as 
they  had  not  lost  their  applicability 
through  the  dissolution  of  the  Germanic 
Confederation.  1871— The  Treaty  of 
Frankfort  revived  treaties  of  commerce 
and  navigation,  a  railway  convention 
having  reference  to  the  customs,  copy- 
right, conventions  and  extradition 
treaties  without  mentioning  any  other 
treaties  by  which  France  and  Germany 
were  bound  to  each  other;  Hall,  Int. 
Law,  6  ed.  (1909)  380,  381.  1871— The 
Treaty  of  Peace  of  Frankfort  between 
France  and  Germany,  and  of  Ports- 
mouth (1905)  between  Japan  and 
Russia,  placed  the  commercial  relations 
of  the  former  belligerents  on  the  footing 
of  the  most  favored  nations  class  pend- 
ing the  negotiation  of  new  conventions; 
Hershey,  Int.  L.,  ( 1 9 1 2)  36 In".  1 895— 
The  Treaty  of  Peace  between  China 
and  Japan  of  May  18,  1895,  Art.  VL 
provided:  "  All  treaties  between  Japan 
and  China  having  come  to  an  end  in 
consequence  of  the  war,  China  engages 
immediately  upon  the  exchange  of 
ratifications  of  this  act  to  appoint 
plenipotentiaries  to  conclude  with  the 
Japanese  plenipotentiaries  a  treaty  of 
commerce  and  navigation  and  a  con- 
vention to  regulate  frontier  intercourse 
and  trade;  Wilson  &  Tucker,  Int.  L., 
(1901)  215.  1898— Spain,  at  the  out- 
break  of  the  war  with  the  United 
States  of  America,  declared  all  treaties 
with  the  United  States  cancelled. 
United  States  of  America  called  atten- 
tion of  Spain  to  Article  XIII.  of  Treaty 
of  1795,  providing  for  withdrawal  of 
merchants  in  case  of  war.  Spain 
refused,  however,  to  make  any  arrange- 
ment; Crandall,  Treaties,  2  ed.  (1916) 
449,  450;  5  Moore,  Dig.  of  Int.  L., 
(1906)  372;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  129n»;   Wilson  &  Tucker,  Int. 
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§{388,  389,  390 


cause  independent  of  the  treaty,  the  so  called  rights  acquired  by 
such  treaty  would  still  subsist.* 

Executed  Treaties. 

§388.  When  the  treaty  is  executed  on  both  sides,  as  a  boundary 
treaty  or  a  cession,  the  war  will  obviously  have  no  effect  because  it  is 
functus  officio.^  The  war  may  result  in  a  change  of  the  facts  result- 
ing from  the  performance  of  the  treaty,  as  a  change  in  the  boundary. 
In  such  case,  however,  it  is  not  the  treaty  which  is  affected  but  the 
state  of  facts  resulting  from  the  performance  of  the  treaty. 

Executory  Treaties. 


General. 


§389.  If  the  treaty  calls  for  continuous  or  future  performance 
on  each  side  of  some  matter  imconnected  with  the  war,  as  a  treaty 
of  extradition,  the  performance  of  the  treaty  will  obviously  be  inter- 
rupted and  may  or  may  not  be  renewed  after  the  termination  of 
hostilities.  The  question  of  such  renewal  will  be  entirely  within  the 
discretion  of  the  warring  parties.  It  may  be  provided  for  in  the 
treaty  of  peace  which  concludes  the  hostilities,  or  it  may  not.  As 
the  circumstances  which  give  rise  to  the  treaties  will  obviously 
recur  at  the  termination  of  the  war,  the  states  concerned  will  generally 
provide  for  oontintiing  the  performance  unless  there  is. some  special 
reason  to  the  contrary  arising  out  of  the  war. 

Treaties  Providing  for  Hostilities. 

§390.  If  the  treaty  is  made  purely  for  the  event  of  hostilities,  it 
may  or  may  not  be  observed  by  the  belligerent  parties.  This  is 
entirely  a  matter  in  their  discretion,  and  it  frequently  happens  that 
warring  powers  will  disregard  treaties  which  they  think  are  not  to 
their  advantage  in  carrying  on  the  hostilities.^ 


L.,  (1901)  215.  1905— The  Treaty  of 
Portsmouth,  which  concluded  the 
Russo-Japanese  War,  did  not  renew, 
confirm  or  revive  a  single  treaty;  Hall, 
Int.  Law,  6  ed.  (1909)  381.  "The 
Effect  of  War  on  Public  Debts  and  on 
Treaties:  The  Case  of  the  Spanish 
Indemnity,"  J.  B.  Moore,  I.  0>1.  Law 
Rev.  209  et  seq. 

•Grotius,    Belli,    ac.    Pacis    (1625), 


Whewell's  Trans.  III.  XX.  XXVII. 
XXVIII.;  Vattel,  (1758)  Chitty's 
Traps.  Book  IV.  §42.  This  viow  is  now 
obsolete;  Wheaton,  Elements,  Dana's 
cd.  (1866)  353n. 

•  Crandall.  Treaties,  2  ed.  (1916)  443. 

'  Crandall,  Treaties,  2  ed.  (1916)  449, 
says  they  are  binding  on  the  parties 
during  the  war. 


TRBATIBS 


461 


§1391,  392  Effect  of  Changres  in  State  Life 

Effect  of  International  Appearance  and  Disappearance  of  States* 


Preliminary. 


§391.  The  international  appearance  and  disappearance  of  a  state 
must  be  considered  with  reference  to  the  effect  on  treaties.*  We 
have  several  cases:  (A)  the  appearance  of  a  state  by  breaking  off 
from  an  existing  state  and  the  effect  on  the  treaties  of  that  state; 
(B)  the  di^ppearance  of  a  state  into  another  state  or  states  and  the 
effect  on  the  treaties  of  the  state  which  has  disappeared  and  the 
treaties  of  the  state  into  which  it  disappears.  The  transfer  of  state 
territory  is  to  be  distinguished,  as  here  the  two  states  retain  their 
status  in  the  international  world  and  the  only  question  is  how  far 
the  obligation  of  any  treaty  to  which  one  of  them  is  a  party  goes  with 
the  transfer  of  the  territory.  If  the  treaty  is  executed,  no  question 
will  arise,  as  there  is  nothing  to  be  done  under  it  by  either  party. • 
The  discussion  will  therefore  relate  entirely  to  executory  treaties.'*^ 
We -shall  discuss  first  the  appearance  of  a  state,  and  then  the  dis- 
appearance. 

Effect  of  International  Appearance  of  a  State  on  a  Treaty. 

§392,  Where  a  state  appears  for  the  first  time  on  the  international 
horizon,  it  is  perfectly  clear  that  it  is  not  bound  by  any  treaties  which 
have  previously  been  made  between  any  of  the  before-existing 
international  persons,  as  it  was  not  a  party  to  them.  It  obviously 
cannot  be  bound  except  by  treaties  which  it  enters  into  itself.  A 
question  may  arise  how  far  the  obligation  of  any  treaty  made  with 
the  state  from  which  it  seceded,  if  any,  is  binding  on  it,  if  the  terms 
of  that  treaty  clearly  refer  to  the  territory  embraced  in  the  new 
state.  Ordinarily  a  new  state  is  anxious  to  stand  well  with  the  other 
international  parties  and  therefore  will  take  a  reasonable  view  and 
voluntarily  assume  obligations  which  seem  to  apply  to  its  new  status. 


•  The  distinction  between  inter- 
national appearance  and  disappearance 
and  appearance  and  disappearance  in 
fact  has  been  discussed.  See  §65  et 
seq.,  ante,  but  is  generally  overlooked. 

•  See  §373,  ante,  on  distinction  be- 
tween executed  and  executory  treaties. 

"  Many  writers,  e.  g.,  Hall,  Int.  Law, 
6  ed.  (1909)  91,  confuse  with  treaties 


the  question  of  succession  to  property 
or  territorial  rights,  both  of  which,  how- 
ever, are  clearly  to  be  distinguished. 
Crandall,  Treaties,  2  ed.  (1916)  425, 
in  discussing  change  of  state  entity, 
says  the  obligation  of  a  treaty  comes 
to  an  end  with  the  extinguishment  of 
one  of  the  contracting  parties  with 
consequent  loss  of  power  to  perform. 
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§393 


The  question,  however,  is  entirely' one  of  volimtary  action  of  the 
state  concemed.^^ 


Effect  of  International  Disappearance  of  a  State  on  a  Treaty. 

§393.  Where  one  state  merges  into  another,  the  state  merging 
disappears  from  international  life,  and  the  treaties  which  it  has  made 
with  other  states  will  be  of  no  effect  because  the  party  obligated  to 
perform  has  ceased  to  exist.  Any  performance,  if  it  is  to  con- 
tinue in  effect,  will  have  to  be  imdertaken  by  the  state  into  which 
the  merger  takes  place.  Ordinarily,  the  treaties  of  the  latter  will 
cover  most  of  the  matters  regulated  by  the  treaties  of  the  disappeared 
state.  Where  a  state  is  merged  into  another,  the  treaties  of  the  state 
into  which  the  merger  takes  place  may  be  affected,  and  such  a  merger 
may  involve  a  violation  of  a  treaty.  If  so,  it  is  the  same  as  any 
other  violatiofCSfe  the  merger  was  the  result  of  the  act  of  the  state 
into  which  the  merger  takes  place.  In  nearly  all  these  cases  the 
treaty  obligations  have  been  taken  care  of  by  provisions  of  the  parties 
at  the  time."    Where  a  state  breaks  up  into  component  parts,  as 


"Crandall,  Treaties,  2  ed.  (1916) 
434,  states  the  principle  that  a  state 
formed  by  separation  from  another 
entirely  apart  from  the  continuance  or 
non-continuance  of  the  existence  of  the 
state  from  which  it  separates,  succeeds 
to  such  treaty  burdens  of  the  parent 
state  as  arc  permanent  and  attached  to 
the  territory  embraced  in  the  new 
state,  and  cites  several  cases.  No  case 
has  been  found  of  any  resort  to  force 
to  enforce  such  a  treaty  and  the  matter 
is  usually  regulated  by  agreement 
between  the  parties,  the  external  fac- 
tors of  reason,  public  opinion  and  the 
demands  of  self-interest. 

"Both  Sweden  and  Norway  have 
signified  their  desire  that  treaties  con- 
cluded in  common  by  the  two  countries 
during  the  union  should  be  considered 
as  remaining  valid  tmtil  formally  dis- 
claimed, Norway  retaining  no  responsi- 
bility for  Sweden,  and  vice-versa; 
Crandall,  Treaties,  2  ed.  (1916)  438; 
Hall,  Int.  Law,  6  ed.  (1909)  335n«. 
1866 — On    the   incorporation    of    the 


Kingdom  of  Hanover  into  Prussia,  the 
Hanoverian  treaties  of  amity,  com- 
merce, navigation,  extradition  and 
copyright  ceased  to  exist.  They  were 
replaced  by  the  Pnissian  treaties  on 
the  same  subjects.  1  Rivier,  73, 
quoted  in  1  Westlake,  Int.  L.,  2  ed. 
(1910)  60,  84.  See  Crandall,  Treaties. 
2  ed.  (1916)  426.  When  Texas  was 
incorporated  into  the  United  States, 
England  and  France  hesitated  to  admit 
that  their  commercial  treaties  with  the 
latter  had  fallen  to  the  ground ;  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  60.  On 
annexation  of  Madagascar  by  Prance, 
England  and  United  States  admitted 
that  they  could  no  longer  claim  the 
benefit  of  the  Malagasy  tariffs  which 
had  been  arranged  by  conventions 
between  them;  1  Westlake,  Int.  L.,  2 
ed.  (1910)  60,  84.  1871— After  the 
incorporation  of  Naples  in  the  Kingdom 
of  Italy,  it  was  decided  by  the  courts 
both  in  Italy  and  France  that  a  treaty 
of  1760  between  France  and  Sardinia, 
relative  to  the  execution  of  judgments 
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of  the  tribunals  of  the  one  power  within 
the  territory  of  the  other,  was  appli- 
cable to  the  whole  Italian  State;  Cran- 
dall,  Treaties,  2  ed.  (1916)  426;  Hall, 
Int.  Law,  6  ed.  (1909)  99  and  21n». 
"The  separation  of  Belgium  from  the 
Kingdom  of  the  Netherlands,  and  the 
change  wrought  thereby  in  the  relations 
of  Holland  with  the  great  powers,  were 
held  by  the  United  States  to  justify  in 
withdrawing  from  an  agreement  to 
accept  the  King  of  the  Netherlands  as 
an  umpire  on  the  Northeastern  bound- 
ary question.  When  Texas  agreed  to 
unite  itself  to  the  Republic  of  the 
United  States,  France  and  England 
notified  her  that  she  did  not  thereby 
cease  to  be  bound  by  her  treaty  obliga- 
tions with  those  powers;"  Whteton, 
Elements,  Dana's  ed.  (1866)  48n". 
The  annexation  of  the  two  Dutch 
Republics  by  the  British  Government 
in  1900  raised  several  questions  as  to 
the  obligation  of  the  absorbing  state; 
Hall,  Int.  Law,  6  ed.  (1909)  100n». 
For  provisions  of  the  text  of  the  Declar- 
ation of  Japan  as  to  Treaties  of  Korea 
upon  merger  of  the  latter  state  with 
Japan  in  1910,  see  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  128n>;  4  American  J. 
Int.  L.,  Supp.  280  et  seq.  Wheaton, 
Elements,  Dana's  ed.  (1866)  44,  45, 
says  that  personal  treaties  relating  to 
the  persons  of  the  contracting  parties 
came  to  an  end  at  the  death  of  the 
king  or  the  extinction  of  his  famil^r,  but 
that  real  treaties,  being  those  relating 
to  subject  matters  of  the  convention 
independently  of  the  contracting  par- 
ties, continue  to  bind  the  state,  what- 
ever intervening  changes  may  take 
place  in  its  internal  constitution  or 
rulers,  except  where  the  treaty  relates 
to  the  form  of  government  itself  and 
is  intended  to  prevent  any  such  change 
in  the  internal  constitution  of  a  state. 
The  Austrian  United  Provinces,  after 
independence,  claimed  the  benefit  of 
the  treaties  of  navigation  concluded 
between  Austria  and  Great  Britain  and 


Austria  and  Denmark  while  they  were 
a  part  of  Austria's  dominions  and  the 
contention  was  rejected  by  Great 
Britain  and  Denmark;  1  Wildman, 
Int.  L.,  (1849)  173.  Phillimore,  Int. 
L.,  3  ed.  (187^1888)  Vol.  3,  793,  says 
the  of  treaties  Poland  after  the  parti- 
tion, and  those  of  the  Crimea  after  its 
subjugation  by  Russia  in  1783,  ceased 
to  exist  except  as  transitory  treaties. 
As  to  distinction  between  executed  and 
executory  treaties,  see  §373,  ante. 
The  United  States  of  America  on 
recognizing  Texas  as  a  dependent  state, 
assumed  that  the  treaty  of  amity, 
commerce  and  navigation  concluded 
between  the  United  States  of  America 
and  Mexico  on  April  5,  1831,  as  mutu- 
ally binding  on  the  United  States  of 
America  and  Texas;  Crandall,  Treaties, 
2  ed.  (1916)  437.  1866— Upon  the 
incorporation  of  Nassau  and  Hanover 
into  Prussia,  the  United  States  of 
America  considered  the  treaties  with 
those  powers  relating  to  extradition, 
commerce  and  navigation  and  the  con- 
vention abolishing  the  droit  d'aubain 
and  emigration  taxes  as  at  an  end; 
Crandall,  Treaties,  2  ed.  (1916)  426. 
1860 — For  the  case  of  the  treaties  with 
minor  Italian  States  merged  on  forma- 
tion of  the  Kingdom  of  Italy,  see 
Crandall,  Treaties,  2  ed.  (1916)  426. 
1895 — On  the  French  occupation  of 
Madagascar,  France  declared  treaties 
between  the  United  States  of  America 
and  Madagascar  as  to  capitulations  at 
an  end,  and  extended  French  law  to  the 
Island;  Crandall,  Treaties,  2  ed.  (1916) 
427.  As  to  continuance  in  force  of  the 
treaties  with  Prussia  on  formation  of 
the  new  German  Empire  in  1871,  see 
Crandall,  Treaties,  2  ed.  (1916)  431- 
433.  There  has  been  a  difference  of 
opinion  as  to  the  effect  of  extinction  of 
a  state  on  the  obligation  of  treaties. 
For  references  to  the  views  of  some  of 
the  writers,  see  1  Westlake,  Int.  L.,  2 
ed.  (1910)  67n». 
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where  there  is  a  dissolution  of  a  tinion  or  a  confederacy,  or  the 
state  is  forced  out  of  international  existence  by  other  states,  as  in 
the  case  of  Poland,  there  is  a  complete  disappearance  of  one  of  the 
parties  to  the  treaties  which  such  state  may  have  made,  and  nobody 
who  can  be  called  upon  for  performance  is  in  existence.  The  treaties 
of  such  a  state,  therefore,  may  well  be  said  to  fall  to  the  ground. 

An  analogous  case  arises  in  municipal  law,  where  there  is  a  purely 
personal  contract,  as  for  services,  and  the  party  agreeing  to  render 
the  service  dies.  There  does  not  seem  to  be  any  principle  tmder 
which  the  states  disappearing  can  be  called  on  to  fulfill  any  treaty 
obligations  which  it  had  previously  incurred. 

Effect  of  Change  of  Government  on  Treaties. 

§3M.  Where  there  is  a  change  in  the  government  of  the  state,  as 
the  succession  of  a  new  king,  or  any  other  internal  modification,  there 
seems  to  be  no  reason  why  the  obligation  of  the  state  should  not  con- 
tinue. Changes  in  the  municipal  law  have  no  effect  upon  the  external 
aspect  of  the  state.  A  difficult  case  occurs  where  a  government  is 
totally  extinguished  by  anarchy,  as,  for  instance,  the  French  Revo- 
lution, and  a  new  government  arises."  When  the  organ  of  govern- 
ment of  the  state  was  the  prince,  the  treaty  appeared  in  the  guise  of  a 
personal  contract  and  a  distinction  was  drawn  between  real  and 
personal  treaties,  and  the  question  debated  whether  the  successors 
of  the  potentate  were  bound.  This  question  is  now  less  material  in 
view  of  the  continuing  corporate  form  of  modem  limited  governments. 

Effect  of  Transfer  of  State  Territory,  Voluntary  or  Invol- 
untary, ON  Treaties. 

§395.  Where  one  state  cedes  part  of  Jits  territory  to  another,  the 
question  has  been  raised  as  to  the  effect,  if  any,  of  such  cessions 
upon  the  treaty  obligations  of  the  state  ceded.  By  analogy  to  the 
mtmidpal  law,  it  seems  clear  that  if  the  treaty  relates  solely  to  the 
territory  ceded,  as  a  treaty  of  boimdary,  or  the  performance  of  the 
treaty  calls  for  the  doing  of  an  act  on  the  ceded  territory,  then  the 
state  to  which  the  property  is  ceded  should  assume  the  obligation 

^  Charles  II.  on  succeeding,  acknowl-  War,  (1582)  Carnegie  Kd.,  I.  VII.  10; 

edged  binding  force  of  all  the  treaties  Crandall,  Treaties,  2  ed.  (1916)  423  et 

concluded    during    the    time   of   the  seq.;    Zouche,  L.  of  Nations  (1650), 

Republic;    2  Phillimore,  Int.  L.,  3  ed.  Carnegie  ed..  Part.  11.  IV.  29. 
(1879-1888)  29.     See  Ayala,  Law  of 
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of  further  performance,  and  also  it  seems  clear  that  such  cession 
would  have  no  effect  upon  the  general  treaties  of  the  ceding  state 
having  no  relation  to  the  territory  ceded.  A  case  might  arise  where 
one  treaty  covered  both  cases  and  it  would  be  difficult  to  separate 
the  various  provisions.  If  the  provisions  were  separable,  the  case  is 
clear;  if  not,  the  matter  would  have  to  be  adjusted  by  the  consent 
of  the  contracting  parties.  While  this  question  has  been  discussed 
at  length  by  the  writers,  no  case  appears  to  have  arisen  in  practice 
involving  any  controversy  in  such  a  case.  It  seems  that  the  habitual 
conduct  of  state  has  been  such  as  to  prevent  any  difficulties  arising. 
It  will  probably  rarely  occur  that  any  cession  of  territory  will  affect 
a  treaty  obligation."  Where  territory  is  acquired  by  force,  it  seems 
clear  that  there  can  be  no  obligation  resting  on  the  acquiring  state 
by  reason  of  the  treaties  to  which  the  state  conquered  was  a  party 
or  to  which  it  was  subject.^* 

Treaties  and  Third  Parties. 

§396.  The  question  whether  a  treaty  binds  third  parties  is 
doubtful,  if  there  is  a  question  as  to  whether  the  treaty  binds  the 
parties  to  it.  Treaties  may  have  an  effect  on  third  states  and  their 
members.  The  question  arises  whether  a  state  may  acquire  an 
interest  under  a  treaty  made  between  other  states.**    Accession 


"  Crandall,  Treaties,  2  ed.  (1916)  430 
et  seq. 

>*  An  analogy  in  the  municipal  law  is 
the  case  where  property  is  acquired  by 
eminent  domain.  In  such  case  all 
mortgages  and  judgments  and  en- 
cumbrances upon  the  property  con- 
demned are  discharged  and  they  are 
thrown  upon  the  proceeds  for  payment, 
and  the  title  acquired  by  eminent 
domain  is  clear  of  any  such  encum- 
brances. The  stipulation  in  the  treaty 
of  cession  of  Louisiana  for  the  protec- 
tion of  the  inhabitants  and  their 
property  ceased  to  be  applicable  when 
Louisiana  was  admitted  into  the  union, 
5  Moore,  Dig.  of  Int.  L.,  O906)  356. 
because  those  inhabitants  thus  became 
members  of  the  community  of  the 
United  States  Government.  As  to 
controversy  between  United  States  of 


America  and  Germany  over  applica- 
tion of  treaties  with  German  States  to 
the  provinces  of  Alsace-Lorraine,  see 
Crandall,  Treaties,  2  ed.  (1916)  430;  1 
Moore,  Dig.  of  Int.  L.,  (1906)  386,  387. 
"Hall,  Int.  Law,  6  ed.  (1909)  338, 
says  that  a  treaty  may  affect  third 
parties.  If  a  state  of  things  is  thereby 
brought  into  existence  which  other 
countries  are  bound  to  respect,  then 
so  long  as  it  is  lawful  or  consistent  with 
the  safety  of  states  not  parties  to  it, 
other  states  must  not  prevent  or  hinder 
the  contracting  parties  from  carrying  it 
out.  Treaty  by  an  independent  state 
affecting  a  state  dependent  upon  it  does 
not  make  such  dependent  state  a  party 
to  the  treaty;  1  Oppenheim  Int.  L.,  2 
ed.  (1912)  568n».  The  Hay-Pauncefote 
Treaty  between  Great  Britain  and  the 
United  States  in  1901,  and  the  Hay- 
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means  (a)  the  formal  entrance  of  a  third  state  into  an  existing  treaty 
so  that  such  state  becomes  a  party  to  the  treaty,  with  all  the  rights 
and  duties  arising  therefrom,  or  (b)  the  entry  of  a  state  into  a  treaty 
between  other  states  for  the  purpose  of  guarantee.^ 


Interpretation  op  Treaties. 

§397.  The  interpretation  of  treaties  is  a  matter  of  construction 
and  a  discussion  of  it  will  be  omitted.  There  is  a  great  deal  of  infor- 
mation to  be  gleaned  from  the  various  arbitrations  which  have 
taken  place  and  from  the  writings  of  the  authors  as  to  what  inter- 
pretations have  been  in  fact  placed  upon  clauses  of  particular  treaties, 
and  what  rules,  if  any,  are  to  be  laid  down  as  applicable  to  the  subject. 
In  the  note  we  have  referred  to  the  discussion  of  some  of  the  authors 
on  the  subject.* 


Varilla  Treaty  between  the  United 
States  and  Panama  of  1903,  provided 
that  the  Panama  Canal  shall  be  open 
to  vessels  of  commerce  and  war  of  all 
nations,  although  Great  Britain,  the 
United  States  and  Panama  are  the  only 
parties.  1881 — ^Boundary  Treaty  of 
Buenos  Ayres,  Sec.  5,  provides  that  the 
Strait  of  Magellan  shall  be  open  to 
vessels  of  all  nations  although  Argentine 
and  Chile  are  the  only  parties.  1856, 
March  30 — Treaty  of  Paris  annexe  to 
the  Peace  Treaty  of  Paris  in  1856,  pro- 
vides that  Russia  shall  not  fortify  the 
Aland  Islands,  to  which  only  Great 
Britain,  Prance  and  Russia  are  parties, 
although  the  provision  was  made  in  the 
interest  of  Sweden.  1911 — Great  Brit- 
ain contemplated  entering  into  a  treaty 
of  general  arbitration  with  the  United 
States  of  America.  She  previotisly 
notified  Japan  of  her  intention  on 
account  of  the  existing  treaty  of  alli- 
ance, and  Japan  consented  to  substitute 
for  the  old  treaty  a  new  treaty  of 
alliance,  Article  4  of  which  provides 
that  the  alliance  shall  never  concern 
a  war  with  a  third  power  with  whom 
one  of  the  allies  may  have  concluded  a 
treaty  of  general  arbitration;  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  564,  565. 


>  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 

568,  569.  "Adhesion  is  •  •  •  *  •  such 
entrance  of  a  third  State  into  an  exist- 
ing treaty  as  takes  place  either  with 
regard  only  to  a  part  of  the  stipula- 
tions or  with  regard  only  to  certain 
principles  laid  down  in  the  treaty." 
1  Oppenheim,  Int.    L.,   2  ed.  (1912) 

569.  ''International  Conventions  and 
Third  States."  (1917)  Ronald  F.  Rox- 
burgh, 12  Amer.  J.  Int.  Law  222  et  seq. 

«  Hall,  Int.  Law,  6  ed.  (1909)  327- 
333;  Westlake,  Int.  L.,  2  ed.  (1910) 
Vol.  1,  293n^,  says  that  Hall  is  copious 
on  the  subject  and  that  his  discussion 
of  it  and  the  cases  to  which  he  refers 
afford  much  matter  for  reflection.  See 
Crandall,  Treaties,  2  ed.  (1916)  358  et 
seq.;  Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  II.  XVL;  5  Moore, 
Dig.  of  Int.  L.,  (1906)  249  et  seq.; 
I  Oppenheim,  Int.  L.,  2  ed.  (1912)  582 
et  seq. ;  Wheaton,  Elements,  Dana's  ed. 
(1866)  365  et  seq.;  Wilson  &  Tucker, 
Int.  L.,  (1901)  212;  Wilson.  Int.  L.. 
(1910)  199  et  seq.;  1  Wildman,  Int.  L., 
(1849)  177.  et  seq.;  Woolsey.  Int.  L., 
6  ed.  (1897)  173  et  seq.  Westlake,  Int. 
L.,  2  ed.  (1910)  Vol.  1,  293,  294.  thinks 
that  the  various  rules  suggested  by  the 
writers  are  not  likely  to  be  of  much 
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§{396,399 


Law-Making  Effect 


Effect  of  Treaty  on  Independence  of  a  State. 

§398.  A  state  may  by  treaty  limit  itsdf  to  certain  acts,  and  there 
is  no  more  ground  to  say  that  a  nation  thereby  impairs  its  independ- 
ence than  to  say  that  an  individual  by  binding  himself  to  do  a  certain 
thing  loses  his  independence  although  in  each  case  there  is,  to  that 
extent,  a  restriction  on  freedom  of  action.  Contracts  may,  however, 
be  of  such  a  nature  as  to  extinguish  personal  independence,  and  the 
same  is  true  of  a  treaty.  The  question  is,  when  does  the  binding  • 
effect  of  the  promise  cover  the  entire  activity  of  the  individual  or 
state  or  so  interfere  with  it  as  to  prevent  any  freedom  of  action 
whatever.  A  treaty  may  result  in  the  merger  of  one  state  with 
another  or  its  complete  extinguishment;  in  the  same  way  a  state 
may  also  terminate  its  independence  by  treaty.* 


Law-Making  Effect  of  a  Treaty. 

§399.  A  treaty,  as  a  contract  between  the  parties,  does  not 
affect  a  third  state.  A  great  ntunber  of  treaties  between  different 
states  on  the  same  matter  might  indicate  a  prevailing  necessity  of 
that  particular  rule  of  conduct  or  an  opinion  that  it  should  prevail. 
On  the  other  hand,  the  circumstance  that  the  parties  thought  it 
necessary  to  make  an  agreement  indicates  that  without  the  agree- 
ment there  would  be  no  compulsion  to  act.  In  the  municipal  law  no 
court  would  reason  that  a  rule  of  law  existed  from  a  larger  ntunber  of 
contracts  having  been  made  and  then  impose  the  rule  on  an  individual 
who  has  not  made  such  acontract.  The  question  turns  on  the  meaning 
to  be  given  to  the  word  "law."  The  treaty  in  so  far  as  it  is  performed 
or  its  obligation  observed  determines  conduct  and  therefore  is  in  a 
measure  an  external  factor  determining  international  conduct.* 


practical  use,  and  he  very  cogently 
points  out  that  rules  of  interpretation 
borrowed  from  the  English  common 
law,  and  applied  to  the  minute  drafting 
of  English  documents,  are  not  properly 
applicable  to  treaties  where  such  min- 
ute provisions  are  generally  impracti- 
cable, and  that  in  these  cases  a  very 
liberal  rule  of  interpretation  should  be 
adopted.  As  to  meaning  of  "most 
favored  nation"  clause,  see  5  Moore, 
Dig.  of  Int.  L.,  (1906)  257-319;  1 
Cobbett  Cases,  3  ed.  (1909)  328  et  seq. 
*Hall,  Int.  Law,  6  ed.  (1909)   23; 


1  Oppenheim,  Int.  L.,  2  ed.  (1912)  181- 
184;  Vattel,  (1758)  Chitty's  Trans. 
Book  I.  §5.  See  §365,  ante,  on  treaty  dis- 
tinguished from  a  federal  constitution. 

*See  Hall,  Int.  Law,  6  ed.  (1909) 
7-12;  Lawrence,  Int.  Law,  5  ed.  (1913) 
28-45;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  86  et  seq.;  1  Oppenheim,  Int. 
L.,  2  ed.  (1912)  587  et  seq.;  1  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  45-53; 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  164  et  seq.;  2  Ward,  Hist., 
(Dublin,  1795)  139-143.    Twiss,  War, 

2  ed.  (1875)  382,  points  out  that  the 
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§400.  A  treaty  usually  specifies  the  time  at  which  it  is  to  go  into 
effect  if  it  is  carefully  drawn.*  Where  there  is  no  such  provision, 
there  is  a  difficulty  as  a  treaty  is  not  a  complete  document  until 
ratification  and  there  may  be  a  question  as  to  the  effect  of  the  treaty 
between  the  date  of  the  signing  and  the  ratification.  Therefore, 
where  no  time  is  specified,  there  is  room  for  implication,  and  it  has 
been  supposed  by  some  that  in  such  case  the  treaty  goes  into  effect 
at  the  date  of  signing,  by  others  upon  the  exchange  of  ratifications.* 
It  is  sometimes  supposed  that  an  exchange  of  ratifications  has  a 
retroactive  effect.  The  usual  custom  is  to  refer  to  the  treaty  as  of 
the  date  when  it  is  first  signed. 


ancient  world  seemed  to  have  leaned  to 
the  view  that  all  international  law  was 
derived  from  treaty,  and  that  there  was 
no  satisfaction  to  be  made  to  a  for- 
eigner unless  he  was  a  confederate. 
See  §120,  ante,  on  treaties  as  a  source 
of  international  law. 

•Wilson,  Int.  L.,  (1910)  208. 

•  Crandall,  Treaties,  2  ed.  (1916)  343 
et  seq.;  Hall,  Int.  Law,  6  ed.  (1909) 
326;  Hershey,  Int.  L..  (1912)  314;  5 
Moore,  Dig.  of  Int.  L..  (1906)  244; 
Wilson,  Int.  L.,  (1910)  208;  Woolsey, 
Int.  L.,  6  ed.  (1897)  171;  Wheaton, 
Elements,  Dana's  ed.  (1866)  336; 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed..  Part  II.  IX.  23.  In  a  number 
of  cases  the  United  States  Supreme 
Court  has  applied  the  rule  that  a  treaty 
goes  into  effect  on  its  date.  Davis  v. 
Police  Jury  of  Concordia,  9  Howard, 
280  (1850);  Treaty  of  St.  Ildefonso  of 
October  1,  1800,  by  which  Spain  ceded 
Louisiana  to  France;  United  States  v. 
Reynes,  9  Howard,  127  (1850).  1919, 
June  28 — Peace  Treaty  of  Versailles, 
Article  440,  provided:  "The  present 
Treaty,  of  which  the  French  and  Eng- 
lish texts  are  both  authentic,  shall  be 
ratified.  The  deposit  of  ratifications 
shall  be  made  at  Paris  as  soon  as  pos- 
sible. Powers  of  which  the  seat  of  the 
Government  is  outside  Europe  will  be 
entitled  merely  to  inform  the  Govern- 


ment of  the  French  Republic  through 
their  diplomatic  representative  at 
Paris  that  their  ratification  has  been 
given;  in  that  case  they  must  transmit 
the  instrument  of  ratification  as  soon 
as  possible.  A  first  proces-verbal  of  the 
deposit  of  ratifications  will  be  drawn  up 
as  soon  as  the  Treaty  has  been  ratified 
by  Germany  on  the  one  hand,  and  by 
three  of  the  Principal  Allied  and  Asso- 
ciated Powers  on  the  other  hand. 
From  the  date  of  this  first  proces-verbal 
the  Treaty  will  come  into  force  between 
the  High  Contracting  Parties  who  have 
ratified  it.  For  the  determination  of 
all  periods  of  time  provided  for  in  the 
present  Treaty  this  date  will  be  the 
date  of  the  coming  into  force  of  the 
Treaty.  In  all  other  respects  the 
Treaty  will  enter  into  force  for  each 
Power  at  the  date  of  the  deposit  of  its 
ratification.  The  French  Government 
will  transmit  to  all  the  signatory  Pow- 
ers a  certified  copy  of  the  proces-verbal 
of  the  deposit  of  ratifications.  In  Faith 
Wherkhf  the  above  named  Plenipoten- 
tiaries have  signed  the  present  Treaty. 
Done  at  Versailles,  the  twenty-eighth 
day  of  June,  One  thousand  nine  hun- 
dred and  nineteen,  in  a  single  copy 
which  will  remain  deposited  in  the 
archives  of  the  French  Republic,  and  of 
which  authenticated  copies  will  be  trans- 
mitted to  each  of  the  Signatory  Powers." 
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§401.  The  phrase  "tennination  of  treaties"  is  used  by  the 
writers  in  a  very  loose  and  unsatisfactory  way,  and  they  speak  of  the 
extinction  or  expiration  of  treaties  in  a  somewhat  synonymous  sense.  ^ 
In  the  note  we  have  appended  the  analysis  furnished  by  several  of 
the  writers.'  It  appears  that  an  executed  treaty  is  sometimes 
spoken  of  as  a  terminated  treaty,  and  also  as  an  extinct  treaty.  It 
is  submitted  that  a  treaty  can  only  be  said  to  expire  when  so  pro- 
vided by  its  terms.  If  there  is  no  time  limit  fixed  by  the  treaty,  and 
it  calls  for  continuing  performance,  it  must  remain  in  full  force 
forever,  unless  the  parties  mutually  agree  otherwise.  If  the  treaty 
provides  for  a  time  limit,  after  which  performance  is  to  cease,  then 
it  may  be  said  to  expire  at  the  time  fixed.  A  continuing  treaty 
may  also  come  to  an  end  when  the  performance  becomes  impossible, 


'Crandall.  Treaties,  2  ed.  (1916) 
423  et  seq.;  5  Moore,  Dig.  of  Int.  L., 
(1906)  319  et  seq. 

■"A  treaty  may  expire  in  accord 
with  the  terms  of  the  treaty  agreement, 
or  may  be  dissolved,  may  become  void 
or  voidable,  or  may  be  annulled;" 
Wilson,  Int.  L.,  (1910)  209.  "Treaties 
expire  by  their  own  limitation,  unless 
revived  by  express  agreement,  or  when 
their  stipulations  are  fulfilled  by  the 
respective  pjirties,  or  when  a  total 
change  of  circumstances  renders  them 
no  longer  obligatory;"  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  353.  See  1 
Cobbett  Cases,  3  ed.  (1909)  321  et  seq. 
Treaties  in  general  come  to  an  end 
imder  the  following  conditions:  (a) 
The  complete  fulfillment  of  all  the 
treaty  stipulations  terminates  a  treaty, 
(b)  The  expiration  of  the  time  limit  for 
which  the  treaty  agreement  was  made 
puts  an  end  to  the  treaty,  (c)  A  treaty 
may  be  terminated  by  express  agree- 
ment of  the  parties  to  it.  (d)  When  a 
treaty  depends  upon  the  execution  of 
conditions  contrary  to  the  principles  of 
international  law  or  morality,  or  im- 
possible .of  performance,  it  is  not 
effective,  (e)  A  state  may  renounce 
the    advantages    and    rights    secured 


under  a  treaty,  (f)  A  declaration  of 
war  may  put  an  end  to  those  treaties 
which  have  regard  only  to  conditions 
of  peaceful  relations,  and  suspend 
treaties  which  have  regard  to  perma- 
nent conditions,  (g)  Is  voidable  when: 
(1)  Concluded  in  excess  of  power  of 
contracting  parties;  (2)  When  it  is  con- 
cluded because  of  stress  of  force  upon 
negotiators  or  because  of  fraud.  (3) 
When  the  conditions  threaten  the  self- 
preservation  of  the  state  or  its  neces- 
sary attributes,  (h)  A  treaty  may  be 
terminated  by  simple  act  of  denuncia- 
tion; Wilson  &  Tucker.  Int.  L.,  (1901) 
2 1 4-2 1 6.  For  a  discussion  of  the  effect 
of  the  notice  given  by  the  President  of 
the  United  States  to  terminate  the 
terms  of  the  treaty  of  1854  relative  to 
the  New  England  coast  fisheries, 
which  notice  was  given  by  the  Presi- 
dent in  pursuance  of  Act  of  Congress 
of  January  18,  1865,  U.  S.  Laws,  Vol. 
13, 566,  see  Wheaton,  Elements,  Dana's 
ed.  (1866)  350.  For  discussion  of  the 
municipal  law  of  the  United  States  of 
America  as  to  the  proper  organ  of 
government  to  give  this  notice,  see 
Crandall,  Treaties,  2  ed.  (1916)  458  et 
seq. 
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or  there  is  a  valid  exctise  foi>  non-performance,  or  one  of  the  parties 
successfully  maintains  a  breach.  A  treaty,  therefore,  becomes  fully 
performed  or  else  if  it  calls  for  continuance  it  continues  tmtil  other- 
wise provided.  The  word  "termination"  is  only  properly  applicable 
to  the  ending  of  some  continuing  thing — the  termination  of  a  debate 
or  the  termination  of  the  building  of  a  railroad.  Now,  in  interna- 
tional relations,  we  have  two  broad  classes  of  treaties  in  which  the 
same  distinction  exists  as  in  mtmicipal  law,  but  it  is  not  of  the  same 
prominence.  This  distinction  is  that  between  treaties  immediately 
performed  by  one  act  and  treaties  calling  for  continuous  performance 
of  successive  or  repeated  acts,  extending  over  a  period  of  time. 

Renewal  op  a  Treaty. 

§402.  The  idea  of  the  renewal  of  a  treaty  is  only  proper  in  the 
case  of  a  treaty  providing  for  continuing  performance  and  which 
treaty  has  or  is  about  to  come  to  an  end.'  Here  the  parties  may  agree 
upon  further  performance  tmder  a  renewal  of  the  old  treaty,  or  upon 
performance  tmder  a  new  treaty.  An  executed  treaty  obviously 
cannot  be  renewed,  as  the  performance  has  been  complete  and  the 
treaty  extinct.  The  only  way  a  new  agreement  will  affect  such  a 
transaction  is  by  providing  for  the  undoing  of  that  which  was  done 
under,  the  former  treaty,  but  nothing 'can  ever  operate  to  perform 
again  the!  act  which  already  has  been  done.  The  majority  of  treaties 
between  independent  states  are  continuing  treaties,  that  is,  call  for 
continuing  performance  extending  over  a  long  period  of  years.*' 


•"Renewal  of  treaties  is  the  term 
for  the  prolongation  of  such  treaties 
before  their  expiration  as  were  con- 
cluded for  a  definite  period  of  time 
only;"  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)580;  Hall,  Int.  Law.  6  cd.  (1909) 
352. 

>»Grotius.  Belli,  ac.  Pads  (1625), 
Wheweirs  Trans.  II.  XV.  XIV.,  says, 
"When  the  time  is  ended,  the  treaty 
ought  not  to  be  tacitly  supposed 
renewed,  except  by  acts  which  receive 
no  other  interpretation;  for  a  new 
obligation  is  not  lightly  presumed." 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbett's  Trans.  II.  I.  9,  says  treaties 
are  renewed  when  (1)  New  sovereign 


comes  to  throne,  when  it  is  customary 
to  make  declaration  confirming  treaties 
made  with  predecessor.  (2)  When 
treaty  of  peace  is  made,  it  is  customary 
to  renew  treaties  suspected  of  having 
been  violated  during  the  war.  (He 
means  violated  by  the  war,  that  is, 
suspended  by  war.)  A  treaty  violated 
during  the  war  stands  on  a  somewhat 
different  footing,  but  a  treaty  not  so 
expressly  renewed  at  the  peace  is  not 
necessarily  invalidated.  A  treaty  be- 
tween Prance  and  Spain  on  October  1, 
1800,  expressly  confirmed  the  treaty 
of  August  18,  1796.  For  quotation 
from  the  text,  see  Wilson,  Int.  L., 
(1910)  213. 
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Summary. 

§403.  A  treaty  occupies  very  much  the  same  place  in  interna- 
tional law  that  a  contract  does  in  municipal  law,  but  although  there 
is  a  strong  analogy  between  the  two,  it  is  not  to  be  pushed  too  far. 
The  principal  distinction  lies  in  the  difference  in  the  remedy,  in  the 
circumstance  that  in  international  life  there  is  no  superior  political 
power  to  afford  redress  for  breach  of  a  treaty.^  A  distinction  which 
is  of  particular  importance  in  this  branch  of  our  subject  as  the 
judicial  cognizance  of  contracts  has  given  rise  in  the  municipal  law  to  a 
refinement  and  complexity  of  doctrine  which  is  entirely  inapplicable 
in  international  relations,  a  circumstance,  however,  which  is  fre- 
quently overlooked  by  the  writers. 

A  treaty  may  be  defined  as  a  formal  agreement  between  two  or 
more  independent  states,  to  do  or  not  to  do  a  particular  thing.* 
Although  the  usual  practice  is  to  reduce  a  treaty  to  writing,  there  is 
no  principle  which  requires  the  transaction  to  appear  in  this  form. 
Treaties  were  universally  in  the  Latin  language  until  the  middle  of 
the  seventeenth  century,  after  which  French  was  employed.  The 
modem  usage  is  for  states  having  different  languages  to  have  their 
treaties  drawn  up  in  the  language  of  each  in  parallel  columns.  The 
force  of  custom  and  precedent  generally  results  in  a  certain  formal 
arrangement  of  the  words  of  the  treaty,  and  in  the  use  of  terms. 
There  is,  however,  no  fixed  rule  governing  the  form.  Treaties  are 
entered  into  by  plenipotentiaries  appointed  for  that  purpose,  that  is, 
principals  purporting  to  have  full  authority,  and  not  in  the  names 
of  the  monarchs  or  states  who  are  the  real  parties  to  the  treaty. 
This  was  the  form  adopted  at  an  early  date,  and  there  has  been  no 
change,  although  the  use  of  this  method  has  resulted  in  certain 
unfortunate  difficulties.  If  the  treaty  were  made  directly  in  the 
names  of  the  states  as  principals,  as  contracts  between  corporations 
in  municipal  life,  there  would  be  a  great  gain  in  simplicity  and 
directness  in  international  affairs.* 

There  were  few  treaties  in  early  times,  principally  because  there 
were  few  subjects  concerning  which  treaties  were  made.  In  a  state 
of  rude  civilization  and  continued  fighting,  the  only  object  of  a  treaty 
was  to  arrange  for  a  suspension  of  hostilities  and  accordingly  treaties 
universally  appeared  in  the  beginning  as  truces  for  the  termination 
of  war.  With  increase  in  civilization  and  commerce,  growth  of 
wealth  and  the  middle  classes,  subjects  arose  which  required  the 

^See  {340,  ante.  'See  {341,  ante. 
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agreement  between  states  other  than  military  matters,  and  accord- 
ingly we  find  the  number  and  variety  of  treaties  constantly  increasing 
with  advance  in  civilization.* 

The  discussion  of  the  formation  of  the  treaty  involves  the  several 
topics  of  (A)  capacity  of  the  parties,  (B)  state  act  of  exercising  the 
treaty-making  function,  (C)  the  negotiation,  (D)  the  execution  and 
ratification.^ 

There  is  no  physical  incapacity  pertaining  to  a  state,  as  the  case 
of  insanity  or  minority  in  municipal  life.  So  far  as  the  factors  of 
international  conduct  operate  to,  restrain  the  exercise  of  the  treaty- 
making  function,  a  question  of  legal  capacity  may  arise  even  in  the 
case  of  a  state,  and  as  to  which  we  may  distinguish  independent 
states,  belligerent  states,  neutralized  states,  dependent  states.* 

An  independent  state  has  full  power  by  virtue  of  its  inherent 
force  and  existence  as  a  living  organism,  to  enter  into  a  treaty. 
When  the  government  of  the  state  is  paralyzed  or  has  disappeared, 
there  is  a  temporary  incapacity  of  the  organ  of  state.' 

The  notion  that  an  independent  state  could  not  make  a  treaty 
with  (a)  a  state  professing  a  different  religion,  (b)  a  state  not  a 
member  of  the  family  of  nations,  (c)  barbarous  states,  is  now  obso- 
lete. The  notion  formerly  obtained,  when  the  princes  of  Western 
Europe  formed  a  small  and  exclusive  community,  that  treaties  could 
not  be  made  with  potentates  outside  of  the  charmed  circle  of  the 
family  of  nations,  and  particularly  could  not  be  made  with  infidel 
and  barbarous  states.  The  notion,  however,  only  went  to  the  extent 
of  giving  these  so-called  "Christian"  princes  an  excuse  for  breaking 
their  word  to  such  a  state  whenever  they  felt  able,  and  did  not  keep 
them  from  making  treaties  whenever  forced  to  do  so.  When  the 
Ottoman  Porte  conquered  a  large  part  of  Europe,  the  conquered 
princes  did  not  feel  any  religious  scruples  about  obtaining  concessions 
by  treaties  from  their  formidable  antagonist.  Traces  of  this  notion 
are  still  to  be  found  in  the  writers.  States  now  enter  into  treaties 
with  tmcivilized  kings,  savages,  and  all  kinds  of  commtmities  having 
independent  existence,  whenever  it  is  desirable  or  necessary  to  do  so.^ 

A  belligerent  community  is  a  state,  as  we  have  seen,  in  the  making, 
and  may  exercise  the  treaty-making  ftmction  as  soon  as  any  other 
state  is  willing  to  enter  into  such  relations  with  it.  If  the  oom- 
mtmity  succeds  in  maintaining  its  independence  the    treaties    so 

*  See  {342,  ante.        *  See  §343,  ante.       *  See  §344,  ante. 

*  See  §345,  ante.        '  See  §345,  ante. 
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made  will  have  the  same  force  and  effect  as  other  treaties.  If  the 
community  is  unsuccessful  and  the  parent  state  reasserts  its  control, 
the  treaties  which  it  has  made  will  obviously  fall  to  the  ground,  or 
be  only  of  such  effect  as  the  parent  state  may  elect.  Any  inde- 
pendent state,  therefore,  enters  into  a  treaty  with  a  belligerent  or 
insurgent  community  solely  at  its  risk  of  whether  the  treaty  turns 
out  valid  or  not.® 

A  neutralized  state  may  enter  into  a  treaty  except  in  so  far  as  the 
making  or  performing  of  the  treaty  involves  a  departiu^e  from  the 
status  of  neutrality.  This  is  so  because  the  only  restraint  on  the 
international  action  of  such  a  body  is  the  neutralization  imposed 
by  external  political  power,  and  even  though  the  terms  of  the  neutrali- 
zation may  not  expressly  prohibit  the  making  of  a  treaty,  the  impli- 
cation of  the  prohibition  of  the  exercise  of  such  a  f imction  in  violation 
of  the  neutrality  seefns  clear.  • 

A  dependent  state  cannot  make  a  treaty  tmless  the  municipal  law 
permits  it  to  exercise  such  international  functions.*' 

The  making  of  the  treaty  is  a  state  act,  involving  action  of  the 
proper  state  organs,  which  are  determined  by  municipal  law,  as  the 
ones  appropriate  to  exercise  that  function." 

Each  independent  state  is  fully  competent,  by  virtue  of  its  inherent 
power  as  a  state,  to  make  a  treaty  and  when  the  writers  speak, 
as  they  generally  do,  of  a  right  to  make  a  treaty,  the  word  "right" 
can  only  be  used  in  the  sense  of  "power." 

The  questions  of  assent  and  consideration  which  cause  so  much 
difficulty  in  municipal  law  are  practically  unknown  in  the  inter- 
national world.  The  government  of  the  state  is  in  the  first  place 
the  organ  which  exercises  the  state  functions,  and  those  branches  or 
departments  of  the  state  prescribed  by  the  municipal  law  exercise 
the  particular  and  special  function  of  treaty  making.** 

In  autocracies  the  treaty-making  power,  just  as  other  state  powers, 
was  vested  in  and  exercisable  only  by  the  monarch.  The  power 
therefore  was  a  purely  personal  one,  and  the  treaty  was  regarded 
very  often  as  a  personal  obligation  of  the  potentate  who  ruled  the 
state." 

In  democracies  and  limited  governments  the  municipal  law  gen- 
erally prescribes  the  officer  of  state  charged  with  the  duty  of  making 
treaties  and  that  power  is  generally  divided  between  two  or  more 

•  See  $346,  ante.        "  See  $348,  ante.        "  See  §350,  ante. 

•  See  $347,  ante.        "  See  $350,  ante.        "  See  §351,  ante. 
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branches,  the  concurrence  of  both  being  necessary  in  order  to  bind 
the  state.  This  provision  has  been  found  necessary  owing  to  the 
vast  importance  of  the  treaty-making  power  and  the  great  damage 
which  may  be  inflicted  upon  a  state  by  an  ill-considered  or  improper 
treaty.  The  further  consideration  of  this  question  is  purely  a 
matter  of  municipal  law.^* 

The  terms  of  the  treaty  are  arrived  at  by  negotiation  between  the 
states  concerned,  which  negotiations  are  carried  on  by  the  officials 
of  the  state  charged  with  intercourse  with  other  states,  and  which 
have  been  fully  discussed  in  a  previous  chapter.  Treaties  are,  how- 
ever, usually  negotiated  by  special  envoys,  and  not  by  the  regular 
envo3rs  maintained  at  foreign  capitals.  The  special  envoys  meet  at 
some  designated  place,  exhibit  their  powers  to  conduct  negotiations, 
and  proceed  to  settle  upon  the  terms  of  the  treaty."  When  they 
have  agreed,  the  result  of  the  negotiations  is  set  down  in  a  document 
which  is  called  sometimes  a  draft  of  treaty,  and  which  the  pleni- 
potentiaries sign  in  their  own  names  as  principals  acting  under  full 
powers  from  their  respective  principals.^ 

Ratification  is  the  act  by  which  the  state  signifies  its  approval  of 
the  treaty  which  has  been  executed  by  its  negotiator.* 

Among  autocrats  the  conferring  of  full  powers  resulted  necessarily 
in  the  treaty  on  the  face  being  a  complete  binding  document,  and 
nothing  further  was  necessary  in  order  to  constitute  it  a  full  obligation 
of  the  contracting  parties.  The  practice,  nevertheless,  was  to 
exchange  ratifications,  probably  because  of  mutual  distrust  and  the 
small  faith  which  the  parties  had  in  each  other.  The  practice  of 
ratification  having  been  established,  it  came  to  be  considered  that 
the  treaty  was  not  binding  tmless  ratified,  and  consequently  a  mon- 
arch, if  he  did  not  care  to  be  bound,  would  refuse  to  ratify,  and  the 
question  thus  came  to  be  discussed  whether  the  monarch  could 
refuse  to  ratify  that  which  his  agents  had  done  under  full  powers 
from  him. 

Had  the  treaty  been  expressed  as  between  the  monarchs  alone, 
then  they  would  have  executed  the  writing,  and  by  so  doing  have 
ratified  that  which  their  agents  had  done  in  negotiation,  but  not 
have  ratified  a  treaty  which  would  only  have  come  into  existence 
when  they  so  executed  it.  It  frequently  happened,  however,  that 
the  treaty  thus  drawn  up  by  the  plenipotentiaries  was  not  satis- 
factory to  the  monarch,  and  furthermore  it  perhaps  more  frequently 

^*  See  §352,  ante.       ^*  See  §353,  ante.       >  See  §354,  ante.      *  See  §355,  ante. 
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happened  that  he  changed  his  mind  since  sending  them  to  the  place 
of  negotiation  or  something  had  happened  which  made  him  think 
he  had  lost  an  ulterior  advantage  by  making  the  treaty. 

The  disadvantage  of  binding  the  prince  to  comply  with  the  engage- 
ments of  his  plenipotentiaries  was  obvious,  and  it  seems  to  have  been 
generally  understood  that  the  monarch  could,  for  sufficient  reason, 
refuse  to  ratify.  This  gave  rise  to  the  further  discussion  of  what 
was  a  sufficient  reason. 

The  phrase  "right  of  ratification"  sometimes  used  by  the  writers, 
means  power  of  ratification,  as  to  which  no  question  was  ever  raised.' 

When  the  government  is  limited  and  the  people  have  a  voice  in 
the  determination  of  their  own  affairs,  it  is  absolutely  out  of  the 
question  for  any  plenipotentiaries  appointed  by  the  head  of  the  state 
to  bind  it  by  any  agreement.*  Many  writers  still  continue  to  discuss 
the  question  of  whether  ratification  may  be  refused,  which  is  entirely 
needless  in  modem  times.  The  various  organs  of  the  government 
will  act  as  they  think  best  for  the  interest  of  the  people,  and  refusals 
to  ratify  are  quite  common  and  excite  no  comment  whatever  among 
practical  statesmen. 

Limited,  partial,  or  conditional  ratifications  are  of  frequent  occur- 
rence, and  the  treaty  in  such  case  must  fail  of  effect  unless  submitted 
again  to  the  other  party  with  the  modifications  and  approved  by  it.* 

Cartels,  truces,  capitulations  and  armistices  are  entered  into  by 
military  conmianders  in  time  of  war  and  are  not  usually  subject  to 
ratification,  the  reason  being  that  the  agreements  relate  to  a  special 
matter  in  connection  with  the  conduct  of  the  war,  and  .they  are  of 
such  a  nature  as  to  require  immediate  action.  The  cimibersome 
process  of  ratification  would  impose  intolerable  dela3rs  which  would 
generally  defeat  the  objects  sought  to  be  accomplished.*  Confirma- 
tion of  treaties  was  quite  common  in  western  Eiux>pe,  prior 
treaties  between  the  same  parties  being  referred  to,  and  confirmed 
in  subsequent  agreements.  This  was  only  a  mode  of  sectuing  fresh 
evidence  of  the  continuing  assent  of  the  states  concerned,  and  of  no 
importance  from  a  legal  point  of  view.^ 

The  classification  and  names  of  treaties  are  involved  in  great 
obscurity  and  no  logical  or  practical  conclusions  can  be  drawn  from 
the  discussions  of  the  writers.®  Treaties  are,  in  the  first  place, 
executed  or  unexecuted,  and  as  to  the  subject  matter  may  be  classified 
as  follows: 

*  See  §356,  ante.  *  See  §358,  ante.  ^  See  §360,  ante. 

< See  §357, ante.  •  See  §359, ante.  'See  §361, ante. 
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e  is  the  only  party  to  a  treaty  and  therefore  the  obligation 
ty  does  not  extend  to  the  individtial  members  of  the  state 
so  far  as  provided  by  municipal  law,  and  a  failure  of  a 
ake  its  municipal  law  conf(xtn  to  the  terms  of  the  treaty 
failure  to  carry  out  the  provisions  of  the  instrument.** 
stion  as  to  the  internal  effect  of  the  treaty  is  therefore  a 
)f  municipal  law  which  sometimes  causes  difficulty  in 
■&ns'^  lited  governments,  with  a  distribution  of  the  powers  into 
I^HK  -^        judicial  and  legislative,  but  is  not  within  the  purview  of 

tional  lawyer.* 

inction  between  an  executed  and  an  executory  treaty  is 
las  been  overlooked  by  some  of  the  writers.  In  the  case 
tory  treaty,  there  is  still  something  to  be  performed  by  one 
the  parties,  and  the  binding  force,  so  far  as  there  is  a 
ce,  continues  so  long  as  that  performance  is  due.  When, 
he  treaty  is  fully  executed,  it  is  functus  officii.  There  is 
t  and  the  treaty  is  a  mere  mtmiment.  It  is  supposed, 
hat  in  this  case  there  is  an  obligation  of  some  sort  sur- 
:reaty,  a  notion  which,  it  is  apprehended,  is  ptu^ly  fanciful 
It  weight.* 

e  two  questions  in  mtmicipal  law  which  are  not  clearly 
3d  by  the  writers.  The  first  is — is  the  treaty  binding? 
1  is — asstmiing  that  it  is,  are  there  any  excuses  for  its 
hich  may  be  recognized? 

ntract  is  binding  in  municipal  law,  that  is,  has  been  fully 

there  is  no  escape  from  its  obligation  except  by  some 

>gnized  excuse.     If  it  is  not  binding,  then  the  question  of 

)t  reached,  but  the  party  may  set  up  a  refusal  to  be  bound 

use  there  never  was  a  valid  contract.    The  doctrine  of 

non-performance  is  a  development  of  modem  and  r^ned 

,  and  probably  little  known  among  primitive  tribes  where 

e  of  self-help  prevails.    As  may  be  expected,  therefore,  in 

tional  world  at  the  present  time  the  doctrine  of  excuse 

importance. 

ct  is  binding  in  municipal  law  because  of  (A)  the  attitude 

y  who  considers  himself  bound  in  honor,  (B)  the  judicial 

orded  by  the  political  power  of  the  state  in  case  of  a 

the  fear  of  public  condemnation  visited  because  of  failure 

contract  and  the  disastrous  personal  effect  of  the  failure 

§371,  ante.  ^  See  §372,  ante.  '  See  §373,  ante. 
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(1)  Those  relating  to  state  territory,  as  treaties  of  boundary  and 
cession,  and  neutralization  of  particular  places.  (2)  Those  relating 
to  political  conduct  of  states  to  each  other  and  with  respect  to  third 
states.  (3)  Those  relating  to  the  open  sea.  (4)  Those  relating  to 
the  treatment  of  members  of  one  state  within  the  jurisdiction  of 
another.  (5)  Those  providing  for  exercise  of  state  functions  by  one 
state  on  the  territory  of  another.  (6)  Those  providing  for  joint 
administrative  functions.  (7)  Those  providing  for  identity  of  private 
municipal  law  or  providing  for  regulation  of  conflicts  therein. 
(8)  Those  applying  to  a  third  state.  (9)  Those  relating  to  a  state 
of  war  between  the  parties.  •  No  classification  can  be  exhaustive,  as 
the  changing  aspect  of  international  affairs  will  continually  present 
new  subjects  for  international  agreement. 

A  federal  constitution  is  the  result  of  a  treaty  between  several 
states,  just  as  marriage  is  the  result  of  the  previous  engagement  to 
marry.*® 

Since  there  is  no  political  power  superior  to  the  independent  states 
of  the  world,  the  only  obligation  to  the  performance  of  a  treaty  arises 
from  the  operation  of  the  international  factors  of  conduct.  The  con- 
ception of  an  obligation  to  carry  out  a  promise  is  an  integral  part  of 
civilized  opinion  and  essential  to  the  existence  of  the  modem  world. 
Public  opinion,  therefore,  is  a  powerful  factor  inducing  an  independent 
state  to  fulfill  its  treaty  obligation."  This  opinion  has  prevailed 
from  the  earliest  times." 

Monarchs,  however,  had  little  trust  in  one  another  and  various 
expedients  were  resorted  to,  as  oaths,  hostages,  pledges  and  guar- 
antees, in  the  effort  to  add  to  the  binding  obligation  of  a  treaty.** 
All  these  are  now  of  historical  interest  except  guarantees  by  a  third 
party.  Opinion  and  practice  were  strong  in  favor  of  the  binding 
force  of  the  treaty,  and  there  is  little  doubt  that  more  treaties  have 
been  kept  than  broken."  The  obligation  of  a  treaty  is  founded 
solely  on  the  operation  of  the  international  factors  of  conduct,  and 
it  is  misleading  to  attempt  to  draw  an  analogy  between  international 
agreements  and  contracts  in  the  municipal  law  enforced  by  the 
political  power  of  the  state.  The  rise  of  limited  governments  and 
the  disappearance  of  the  personal  power  of  the  monarch,  however, 
have  strengthened  the  opinion  and  practice  in  favor  of  the  binding 
force  of  treaties.** 

•  See  §364,  ante.  "  See  §369.  ante.  "  See  §367,  ante. 

»•  See  §365,  ante.  »» See  §368,  ante.  "  See  §370.  ante. 
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The  state  is  the  only  party  to  a  treaty  and  therefore  the  obligation 
of  the  treaty  does  not  extend  to  the  individual  members  of  the  state 
except  in  so  far  as  provided  by  municipal  law,  and  a  failure  of  a 
state  to  make  its  municipal  law  conform  to  the  terms  of  the  treaty 
is  simply  a  failure  to  carry  out  the  provisions  of  the  instrument.** 

The  question  as  to  the  internal  effect  of  the  treaty  is  therefore  a 
question  of  municipal  law  which  sometimes  causes  difficulty  in 
modem  limited  governments,  with  a  distribution  of  the  powers  into 
executive,  judicial  and  legislative,  but  is  not  within  the  piuview  of 
the  international  lawyer.* 

The  distinction  between  an  executed  and  an  executory  treaty  is 
clear  but  has  been  overlooked  by  some  of  the  writers.  In  the  case 
of  an  executory  treaty,  there  is  still  something  to  be  performed  by  one 
or  both  of  the  parties,  and  the  binding  force,  so  far  as  there  is  a 
binding  force,  continues  so  long  as  that  performance  is  due.  When, 
however,  the  treaty  is  fully  executed,  it  is  fimctus  officii.  There  is 
nothing  left  and  the  treaty  is  a  mere  muniment.  It  is  supposed, 
however,  that  in  this  case  there  is  an  obligation  of  some  sort  sur- 
viving the  treaty,  a  notion  which,  it  is  apprehended,  is  purely  fanciful 
and  without  weight.* 

There  are  two  questions  in  municipal  law  which  are  not  clearly 
distinguished  by  the  writers.  The  first  is — is  the  treaty  binding? 
The  second  is — assuming  that  it  is,  are  there  any  excuses  for  its 
violation  which  may  be  recognized.^ 

If  the  contract  is  binding  in  mimicipal  law,  that  is,  has  been  fully 
performed,  there  is  no  escape  from  its  obligation  ^Lcept  by  some 
legally  recognized  excuse.  If  it  is  not  binding,  then  the  question  of 
excuse  is  not  reached,  but  the  party  may  set  up  a  refusal  to  be  botmd 
at  all  because  there  never  was  a  valid  contract.  The  doctrine  of 
excuse  for  non-performance  is  a  development  of  modem  and  refined 
jurisdiction,  and  probably  little  known  among  primitive  tribes  where 
the  doctrine  of  self-help  prevails.  As  may  be  expected,  therefore,  in 
the  international  world  at  the  present  time  the  doctrine  of  excuse 
is  of  small  importance. 

A  contract  is  binding  in  mvmicipal  law  because  of  (A)  the  attitude 
of  the  party  who  considers  himself  bound  in  honor,  (B)  the  judicial 
remedy  afforded  by  the  political  power  of  the  state  in  case  of  a 
breach,  (C)  the  fear  of  public  condenmation  visited  because  of  failure 
to  keep  the  contract  and  the  disastrous  personal  effect  of  the  failure 

»  See  {37 1,  ante.  ^  See  {372,  ante.  *  See  §373,  ante. 
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to  perform  one's  unjdertaking,  (D)  pressure  from  the  other  party  to 
the  contract. 

All  these  factors  are  present  in  international  life  except  that  of 
judicial  remedy,  and  there  is  here  the  additional  factor  of  force, 
which  is  usually  absent  or  negligible  in  municipal  life.  A  state  will 
therefore  be  impelled  to  observe  a  treaty  by  (A)  self-interest,  which 
is  usually  present,  (B)  international  public  opinion,  (C)  pressure  from 
other  states.' 

The  several  doctrines  of  breach  by  the  other  party* — ^illegality,* 
impossibility  of  performance,*  fraud^  and  inconsistency,^  which  are 
of  such  importance  in  the  mtmicipal  law,  seem  to  have  little  appli- 
cation in  international  law  in  its  present  state  of  development, 
although  the  writers  have  unsuccessfully  attempted  to  apply  the 
analogies  of  municipal  law  to  international  life. 

If  the  performance  of  the  treaty,  in  whole  or  in  part,  will  prove 
ruinous  to  the  interests  of  the  state,  it  will  be  urged  that  the  treaty 
is  null  and  void;  that  is,  the  state  may  refuse  to  perform,  in  this 
respect  laying  down  a  looser  rule  than  that  which  obtains  in  mimidpal 
law.  Few  cases  have  arisen  in  practice,  and  the  discussion  is  almost 
entirely  theoretical.  It  seems  clear  that  the  self-interest  of  the 
state  will  assert  itself  whenever  possible  and  defy  the  other  interna- 
tional factors  of  conduct.  In  short,  that  every  state  will  refuse 
to  carry  out  a  treaty  which  it  regards  as  ruinous  when  it  is  fully  strong 
enough  to  do  so,  and  that  international  public  opinion  will  not  con- 
demn it  for  so  doing,  the  only  question  in  doubt  being  whether 
the  treaty  is  in  fact  ruinous,  as  to  which  there  will  always  be  con- 
siderable difference  of  opinion.' 

The  general  opinion  is  that  a  change  in  circumstances  will  excuse 
a  state  from  performing  a  treaty,  but  there  is  considerable  difference 
of  opinion  as  to  what  change  in  circumstances  will  amount  to  such  a 
justification.  Here  again  the  principle  in  international  law  contended 
for  is  more  lax  than  the  similar  principle  in  municipal  law.  There 
is  this  circumstance  to  be  noted,  that  the  bodies  existing  in  interna- 
tional life  have  an  infinitely  longer  period  of  existence  than  individtials, 
and  therefore  treaties  between  states  will  be  more  frequently  com- 
plicated by  change  of  circumstances  than  will  the  contracts  of 
shorter  duration  in  time  entered  into  by  individuals.^® 

Diu*ess  may  be  applied  to  the  making  of  the  treaty,  or  to  the 
performance,  and  in  the  latter  case  we  may  distinguish  duress  pre- 

*  See  §374,  ante.       *  See  §376,  ante.      ^  See  §378,  ante.        *  See  §380,  ante. 
« See  §375,  ante.      •  See  §377,  ante.      •  See  §379,  ante.       ^^  See  §381,  ante. 
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venting  the  performance  of  the  treaty  with  another  state,  giving 
that  state  grotmd  to  complain,  and  raising  the  question  of  whether 
the  state  in  default  can  set  up  the  compulsion  as  an  excuse  for  the 
failure  to  perform  and  dtu'ess  compelling  the  performance  or  promise, 
when  the  state  which  has  performed  or  promised  tmder  duress  elects 
to  treat  the  performance  or  promise  as  null  and  void  because  of 
the  compulsion."  The  principles  of  the  municipal  law  urged  by  the 
writers  are  inapplicable,  as  these  principles  rest  on  the  existence  of 
a  political  power  superior  to  the  compulsion  and  which  can  relieve 
against  it,^^  whereas,  in  the  international  world,  there  is  no  such 
power,  and  the  application  of  iofce  is  necessarily  admitted  as  a 
lawful  factor  of  international  conduct.^' 

The  only  case  involving  the  doctrine  of  ultra  vires  treaty  is  that 
where  the  oflScers  of  the  state  government  exceed  the  powers  given 
them  by  that  government  in  the  making  of  a  treaty.  The  question 
which  is  then  presented  is  whether  that  treaty  is  binding.  It  seems 
perfectly  clear  that  where  the  limitation  is  known,  every  state  dealing 
with  the  officers  limited  will  act  with  knowledge  of  that  limitation, 
and  caimot  therefore  reasonably  be  expected  to  complain  if  the 
ultra  vires  treaty  is  regarded  by  the  people  of  the  state  as  null  and 
void.  In  point  of  theory,  however,  from  an  international  point  of 
view,  the  limitation  is  of  no  effect,  because  the  limitation  being  of 
mtmidpal  law,  has  no  effect  in  international  life  unless  we  take  the 
theory  that  the  international  functions  of  a  state  may  be  limited  by 
its  government,  and  part  of  those  ftmctions  reserved  to  the  people, 
in  which  case  a  government  of  that  kind  appears  in  international  life 
impotent  and  lame,  bare  of  the  full  vigor  of  a  monarch  parading  with 
all  his  absolute  power.  ^* 

War  between  the  parties  will  obviously  have  no  effect  on  an 
executed  treaty,  but  where  the  treaty  is  executory,  will  suspend 
further  performance  between  the  parties  in  so  far  as  the  hostile 
relations  interfere  with  that  performance.^*  Where  the  treaty  pro- 
vides for  hostilities,  then  the  performance  of  the  treaty  is  not  pre- 
vented by  the  breaking  out  of  the  war.^  In  the  treaty  of  peace  ter- 
minating the  war,  the  states  will  confirm  or  reinstate  treaties  as  they 
see  fit. 

Although  the  writers  have  attempted  to  lay  down  rules  as  to 
what  principles  are  applicable  to  the  revival  of  treaties  on  the  termi- 

"  See  §382,  ante.  >*  See  §383,  ante.  "  See  §384,  ante. 

^*  See  §386,  ante.  "  See  §388,  ante. 
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nation  of  war,  it  is  believed  they  have  entirely  overlooked  the  facts 
of  the  case,  which  are — that  it  depends  entirely  on  the  agreement  of 
the  parties.^ 

The  international  appearance  and  disappearance  of  a  state  will 
affect  treaties  to  which  they  are  parties,  but  there  is  no  principle  of 
international  law  applicable,  as  the  circumstances  of  eadi  case 
govern.  Ordinarily,  it  is  to  the  interest  of  each  state  to  observe  all 
treaties  to  which  it  is  a  party  or  which  may  be  said  to  be  binding 
upon  it,  and  therefore  in  such  cases  of  disturbance  in  international 
life,  the  parties  concerned  will  by  special  agreement  take  care  of 
existing  treaty  obligations.* 

Where  a  state  appears  on  the  international  horizon,  as  by  revolt, 
it  obviously  is  not  a  party  to  any  treaty,  and  the  question  is  not 
whether  it  will  continue  to  perform  treaties  to  which  it  was  a  party, 
but  whether  it  is  in  any  way  boimd  by  the  treaties  made  by  the 
state  of  which  it  was  formerly  a  member.'  Where,  however,  a  state 
disappears  into  another  state,  then  the  question  is  whether  the  state 
into  which  the  disappearance  takes  place,  will  assume  any  of  the 
obligations  of  the  former  treaties  of  the  disappearing  state.  In  this 
case  ordinarily  there  is  an  agreement  as  to  the  adjustment  of  the 
obligations  under  existing  treaties.^ 

It  is  obvious  that  the  change  of  government,  however,  can  have 
no  effect  upon  the  obligation  of  the  state,  which,  as  we  have  seen, 
is  an  organism  continuing  its  existence  irrespective  of  change  of 
government,  which  government  is  only  an  organ  for  participation 
in  international  life.  Many  cases  have  occurred  of  anarchy  and 
violent  change  of  government,  and  the  almost  universal  practice 
has  been  for  the  succeeding  government  to  assunfie  the  obligations 
under  existing  treaties.' 

In  the  case  of  a  cession  of  territory,  the  question  arises  of  how  far 
the  obligation  under  the  treaty  of  the  ceding  state  will  pass  with  the 
territory  to  the  state  to  which  the  cession  is  made.  This  case  has 
been  discussed  by  the  writers  at  length  but  no  case  has  arisen  in 
practice  involving  any  controversy,  as  the  universal  practice  has 
been  for  the  state  bodies  to  enter  into  an  agreement  adjusting  the 
application  of  any  existing  treaty.* 

The  question  whether  a  treaty  binds  third  states  is  doubtful,  and 
no  case  has  been  fotuid  in  practice  raising  the  point.    A  third  state 

^  See  §390,  ante.  >  See  §392,  ante.  ■  See  §394,  ante. 

*  See  §392,  ante.  *  See  §393,  ante.  *  See  §395,  ante. 
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may  become  a  party  to  a  treaty  already  made,  which  is  the  case  of 
accession,  and  instances  of  this  kind  have  frequently  occurred. 
Adhesion  is  where  the  third  state  becomes  a  party  to  a  treaty  with 
regard  only  to  a  part  or  on  certain  principles  laid  down  in  the  treaty.' 

The  interpretation  of  a  treaty  is  a  matter  of  construction  and 
detailed  discussion  of  which  has  been  omitted.  ■  It  is  obvious  that 
a  treaty  may  have  an  effect  on  the  independence  of  a  state,  which  may 
by  a  treaty  bind  itself  to  another  state  in  a  manner  entirely  des- 
tructive of  its  independence.  The  question,  whether  a  treaty  limits 
the  independence  of  a  state  is  entirely  a  question  of  the  construction 
of  that  particular  treaty.* 

The  law-making  effect  of  treaties  has  been  extensively  discussed 
and  it  has  been  supposed  that  treaties  make  law.  In  so  far  as  a 
treaty  assumes  to  lay  down  a  certain  principle  and  that  treaty  is 
adhered  to  by  the  great  niunber  of  states,  and  the  conduct  thus 
described  is  followed  by  the  states  concerned  in  obedience  to  the 
provisions  of  the  treaty,  there  seems  to  be  room  to  argue  that  the 
treaty  is  somewhat  in  the  nature  of  a  legislative  act,  and  therefore 
has  in  a  certain  sense  a  law-making  effect  in  so  far  as  we  confine  the 
word  **law"  to  the  statutory  law.  It  also  appears  that  many  cases 
of  international  conduct  have,  originated  in  provisions  of  particular 
treaties,  and  that  the  increasing  number  of  those  treaties,  extending 
over  a  long  period  of  time  and  made  between  a  great  many  states, 
has  finally  brought  international  practice  into  a  consistent  and  orderly 
form  which  is  followed  for  such  a  length  of  time  that  finally  the 
states  find  themselves  impelled  to  continue  that  conduct  even  in  the 
absence  of  any  treaty  provisions.  In  these  cases  the  continued 
making  of  the  treaties  may  be  said  to  have  an  effect  in  fixing  or  estab- 
lishing a  rule  of  international  conduct.*® 

The  phrase  **  termination  of  treaties"  is  used  by  the  writers  in  a 
very  loose  way,  which  has  been  fully  discussed  in  the  text.  A 
treaty  will  come  to  an  end  just  as  a  contract  will,  either  by  being 
fully  performed  or  because  of  failure  of  one  or  both  of  the  parties  to 
further  continue  the  performance."  A  treaty  may  provide  for  con- 
tinuing performance  for  an  indefinite  period  and'  therefore  have  a 
certain  perpetual  aspect.  Such  a  treaty,  however,  may  come  to  an 
end  just  as  any  other  treaty.  The  treaty  may  provide  particularly 
for  the  method  by  which  either  of  the  parties  may  by  notice  terminate 

'  Sec  §396,  ante.  •  See  §397,  ante.  •  See  §398,  ante. 

"  See  §399,  ante.  "  See  §401,  ante. 
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it,  just  as  a  lease  in  the  municipal  law  provides  for  a  termination  by 
notice. 

A  treaty  goes  into  effect  at  the  time  prescribed  by  its  terms,  and 
if  no  time  is  fixed  it  is  usually  regarded  as  going  into  effect  as  of  its 
date." 

^  See  §400,  ante. 
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Dogger  Bank  case,  Russia,  426  n'^, 
218  n;  Fundy,  Islands  and  Bay  of, 
U.  S.  A.,  299  n^  Nootka  Sound, 
Spain,  299  n',  308  n»,  348  n.  North 
Atlantic  Coast  fisheries,  331  n", 
369  n»»,  377  n«,  391  n«;  Ore- 
gon territory,  U.  S.  A,,  299  n^ 
308  n*;  Passamaquaddy  Bay,  U. 
S.  A.,  299  n^  St.  Croix  River, 
U.  S.  A.,  299  n^  San  Juan  bound- 


Arbitrations  bv: 
ary,  U.  S.  A.,  91  n;    Sulu  Archi- 
pelago, Germany,  308  n*. 
Ai^^entine  Republic,  rivers  of .  .296  n 
Ax^ed  forces,  passage  of,  in 

peace 71  n" 

Art,  seizure  of  works  of 365  n" 

Asylum:  In  legations  in,  243  n; 
In  legations  of,  in  foreign  states, 
243  n;  Public  ships,  in,  386  n*'. 
Australia:  Constitution  of,  75  n'*, 
86  n';  Government  of,  86  n'; 
Relations  with,  76  n";  State,  not 
a,  90  n**. 
Austria:  Emperor  of,  injunction  by, 
77  n;  Interference  in  (1849),  66  n; 
Money,  counterfeit  of,  77  n; 
Renunciation  by,  in  favor  of, 
348  n. 

Balance  of  power  and 120  n" 

Barbarous  troops,  use  of 241  n' 

Bays,  claim  to 372  n" 

Bechuanaland  and 307  n* 

Belligerent    occupation    and 

individuals 419  n' 

Belligerent  occupation,  private 

property  on 332  n" 

Bidwell,  extradition  of 45  n* 

Black  Sea,  and 371  n^ 

Blackwood,  Henry,  oourtmar- 

tialof  (1812) 365  n« 

Blockade:  Capture,  time  and  place 
of,  398  n*^;  Continental  sys- 
tem, 400  n";  Crimean  war  in, 
395  n",  396  n";  France,  paper 
against,  400  n";  German  Aggres- 
sion, war  of,  in,  394  n';  German 
coast  (1800-05),  400  n»;  Holland, 
paper  (1689),  400  n";  Notice  of, 
398  n^;  Paper  blockade,  400  n"; 
Riga,  of  (1854),  396  n«;  United 
Provinces,  of  (1799),  397  n«. 

Bombay  and 320  n 

Bosphorus  and 374  n* 

Bristol  Channel  and 372  n" 

British  colonies,  North  America, 
grant  of  territory  after  inde- 
pendence of 321  n" 

British  East  Africa  Co 71  n" 

British  East  Africa  Co.,  Zanzi- 
bar, lease  from 317  n 

British   East   India   Co.:    Interna- 
tional functions  of,  190  n";   War 
by,  139  n*. 
British  South  Africa  Co., 

71  n",  139  n* 
British  South  Africa  Co., 

Browning,  Mr.,  case  of 38  n 

Burmah,  Lower 313  n' 
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GREAT  BRITAIN  (Continued) 
Cabot,  John,  patent  to  (1496),  306  n» 
Cagaliari,  the,  seizure  by  Sar- 
dinia (1857) 366  n« 

Canada:  Constitution  of,  75  n^^; 
Government  of,  86  n';  Hudson 
River,  295  n;  International  func- 
tions of,  75n»\  76  n«  86  n«; 
Relations  with,  77  n,  76  n"; 
State,  not  a,  90  n»*;  Treaty- 
making  power  of,  412  n*;  Waters 
of  391  n«. 

Canso,  Gut  of 372  n" 

Capitulations  in  war 268  n^* 

Captures  in  neutral  marginal 

waters 197  n',  198  n 

Caroline,  the  (1841) 104  n" 

Carobne.  the  (1904) 210  n 

(Cartagena,  incident  (1873). .  ,357  n" 
Character,  theory  as  to,  in  war,  435  n* 
Chili:    Insurgents  in,   358  n;    Sub- 
marine cables,  cutting  (1883), 

334  n 
China,  opitun,  seizure  of,  by 

22  n",  37  n» 
China,  maritime  belt  of,  treaty 

as  to 392  n» 

Chino-Japanese  war,  ships  sunk 

in 177  n" 

Coast  fishing  vessels 363  n*^ 

Columbia  River  and 295  n 

Commons,  House  of,  proceed- 
ings in 49  n** 

Commonwealth,  de  facto  gov- 
ernment  87  n* 

Conception  Bay 372  n" 

Confederate  States  of  America, 

recognition  of 1 14  n" 

Continental  system  and 400  n** 

Continuous  voyage 386  n\  387  n* 

Contraband 383  n« 

Contributions 335  n«  246  n»* 

Converted  merchantmen 246  n" 

Convoy,  ships  under.  .351  n",  350  n** 

Corporations,  character  of 70 

Corfu  and 80  n* 

Counterfeiting  foreign  money. .  .77  n 
C^ouncil,  order  in,  1/7,  1807,  11/21, 
1807.  400  n«:  3/27,  1854,  105  n; 
5/23,  1906,  364  n. 
Crown,  title  of,  king  of,  87  n'; 
Accession  of  James  I,  320  n; 
Henry  VIII,  will  of,  320  n;  James 
II,  recognition  of,  by  France, 
117n':  James  II  appomtment  of 
ambas-sadors,  191  n'*;  Personal 
intercourse  by,  198  n;  Personal 
union  with  Hanover,  84  n";  Real 
union,  85  n*;  Scotland,  personal 
union  with,  84  n^;    Stuart,  Pre- 
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tender,  treaty  with  France  as  to, 
381  n»*;  Suffolk,  DUchess  of,  acces- 
sion of,  descendants  of ,  320  n;  Suc- 
cession to  by  Act  of  Parliainent, 
320  n. 

(^prus 78  n,  282  n» 

Dardanelles 374  n* 

Declaration  of  war  by 147  n" 

Delagoa  Bay 308  n* 

Denmark:  Confiscation  of  Engli^ 
property  (1807),  325  n;  Convoy 
of,  resistance  to  seardi  (1800), 
351  n**;  Qualified  neutrality  of, 
interference  in  (1708),  173  n'; 
Ships  of,  seizure  of  (1807),  293  n**. 
Deserting  seamen,  treaties  as  to 

392  n 

Destruction  of  property 391  n" 

Dogger,  Bank  case,  Russia 

426  n^  218  n 
Droit  of  Admiralty ...  105  n\  326  n» 
Dutch  property,  embargo  on 

(1803) 114n 

Dutch  Republics,  annexation 

of  (1900) 463  n 

East  India  Company 71  n" 

East  India  Companies,  war 

by,  power  of 139  n* 

Egypt:  Intercourse,  power  of, 
190  n";  Foreigners  m,  39  n"; 
Relations  with,  78  n,  282  n^^ 

Emily  St.  Pierre,  the 217  n* 

Emperor  of  India,  title  of 88  n 

Envoys:  Dismissal  of,  263  n^;  For- 
eign states  in,  reception  of,  209  n", 
212  n;  Foreign  states  of,  refusal 
to  receive,  210  n;  Foreign  state  of, 
in,  226  n,  227  n,  234  n*,  251  n; 
Immimity  of  foreign,  in,  Bellig- 
erent agents,  249  n*;  253  n"; 
Complainant  as,  258  n*;  Domicile 
of,  236  n",  240  n*;  Jurisdiction 
of,244n»0;  Personal,  217  n«,  218  n, 
221  n,  224  n,  225  n,  231  n,  250n; 
Religion,  247  n*;  Suite,  234  n«, 
235  n»,  255  n«;  Third  state  of,  in, 
250  n;  Member  of  state  as  to, 
•  2 1 0  n»,  2 1 1  n,  255  n«;  Receive, 
refusal  to,  190  n",  210  n,  224  n. 

Expatriation  of  members 16  n^* 

Explorations,  seizure  of 364  n** 

Extradition:  Executive  authority  of, 
to,  46  n*;  Members  of,  47  n"; 
Municipal  law  of,  44  n*;  Political 
refugees,  governor  of  Gibralter, 
47  n";  Political  refugees  in,  47  n**; 
Soubise,  Prince  of,  protection  of, 
42  n*;  Treaty  without,  45  n*. 
Extra-territorial  criminal  law,  75  n' 
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GREAT  BRITAIN  {Continued) 

Federated  Malay  States 78  n 

Filibustering  expeditions  in  time 

of  peace 77  n' 

Fisheries  and 369  n",  391  n« 

Fishing  boats,  seizure  of 

363  n",  364  n" 

Florida  and 315  n** 

Foreign  ambassador,  method 

of  address 201  n* 

Foreign  office,  circular  of  (1848) 

49n»» 
Foreign  secretary,  letter  of, 

neutrality 175  n* 

Foreign  state,  bonds  of,  collec- 
tion of 49  n" 

France :  Arrest  of  Englishmen  ( 1 803), 
109  n,  416  n;  Barbarous  decree, 
forbearance  of  Great  Britain 
(1793),  261  n;  Browning,  Mr.,  in, 
38  n;  Cables  (1870),  204  n«;  Con- 
current declaration  of  1854  with, 
376  n*;  Confiscation  of  debts  due 
England  (1793),  293  n",  322  n^ 
Embargo  of  ships  of  France 
(1793),  114  n;  Express,  seizure  of 
(1838),  365  n*;  German  com- 
plaints of,  France  (1871),  231  n"; 
Interference  in  Great  Britain 
(1571),  65  n»;  Interference  in 
Great  Britain  on  behalf  of  Cath- 
olics, 67  n;  Interference  of  Great 
Britain  in,  on  behalf  of  Protest- 
ants 67  n;  (1793-1815),  66  n. 
Involuntary  entry  of  British  man- 
of-war,  seizure  of,  300  n*;  Invol- 
untary entry  of  French  man-of- 
war,  seizure  by  Great  Britain, 
300  n*;  Louisburg,  seizure  of 
squadron  at,  301  n;  Madagascar, 
annexation  of,  by  France,  effect 
of,  on  treaties.  462  n";  Restora- 
tion of  ships  (1741),  292  n^ 
Sailors,  British,  to  be  condemned 
as  pirates,  425  n";  Seizure  of 
ships  (1793),  114  n;  Troops  of 
Great  Britain  in  (1677),  188  n»; 
Truce  between,  407  n",  264  n«. 
Free  ships  make  free  goods. .  .367  n* 
Fryatt,  Captain,  execution  of,  247  n' 

Fuca,  Straits  of 373  n* 

Fundy,  Bay  of 331  n" 

Geneva  Arbitration,  the  (1872) 

210  n,  211  n 
German  aggression,  war  of,  in 

185  n»,  186  n 

Gibraltar,  Straits  of,  and 375  n 

Gibraltar,  residence  of  Moors 

and  Jews 33 1  n" 

Gilbert,  Sir  H.,  patent  to 307  n 
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Gold  coast,  and 316  n 

Government  of,  war  power. . .  149  n" 

Great  Lakes,  North  America, 
and 297  n" 

Great  Lakes,  N.  A.,   Naval 
forces  on 425  n" 

Greece:  Blockade  of  (1850),  Pacifico 
case,  38  n,  100  n;  Interference 
of  Great  Britain  in  (1827),  67  n; 
Recognition  of,  by  Great  Britain 
(1825),  115n'*;  Royal  family, 
assistance  to  (1862),  386  n". 

Grotius,  publication,  by  objection 
to  (1619) 76  n> 

Guadeloupe,  181  n*;  Occupation  of 
(1810),  305  n*;  Transfer  to  Sweden 
(1810),  305  n*;  Transfer  of, 
187  n«. 

Guinea,  coast  of 316  n 

Hanover,  personal  union  with 

84  n» 

Head  of  state,  in  foreign  country, 

197  n",  198  n'*,  199  n,  199  n. 
Head   of  foreign  state  in,    197  n", 

198  n,  199  n,  199  n« 

Heligoland 316n 

Herring  fisheries,  claim  to 

369n»»,391n« 

Hindoos,  exclusion  of 10  n* 

Hongkong  and 316n 

House  of  Lords 379  n" 

Huascar,  the,  case  of 358  n 

Hudson  Bay 372  n^^ 

Hudson  Straits 375  n 

Hudson  River 295  n 

Hungary,  recognition  of  (1849) 

114  n" 

Independence  of 68 

Incorporate  union,  an 85  n^ 

India 78  n 

India,  governor  of,  power  of 

intercourse 190  n" 

Individuals  on  belligerent  occu- 
pation   419  n^ 

Individuals,  enemy  in  juris,  on 

outb.  of  war 415  n'*,  416  n' 

Interference:    Austria,     in     (1849), 

66  n;  France  in,  Protestants  on 
behalf  of,  65  n*,  66  n,  67  n;  France 
of,  on  behalf  of  Catholics,  67  n; 
Greece,  in  (1827),  67  n;  Portugal, 
in  (1827);  66  n;  Samoan  islands, 
in  (1898),  66  n;  Savoy,  in,  Sar- 
dinian subjects,  on  behalf  of 
(1827),  67  n;    Turkey,  in  (1827), 

67  n. 

International  status  of,  106  n',  107  n* 

Ionian  Islands 78  n*,  323  n* 

Ionian  Islands,  neutrality  of. .  171  n" 
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GREAT  BRITAIN  (CotUinued) 
Ireland,  and...85n»,   92  n,   95  ni<>» 

Jahore,  and 78  n 
ames  II  of  England,  appointment 
of  envoys  while  in  exile.  ...  191  n* 

Jameson's  Raid 78  n,  138  n^* 
apan:  Kowshing,  sinking  of, 
177  n",  373  n.  390  n;  426  n"; 
Notice  to,  on  making  arbitration 
treaty  with  U.  S.  A.,  466  n; 
Treaty  with,  173  n*. 

King,  title  of 87  n\  88  n 

Kings  ChambCTS 372  n^^ 

iCrueger,  ultimatum  to  (1899) 

148  n'^ 

Lado  Enclave 317n 

Land,  alien  ownership  of 27  n" 

L^ation  of,  in  foreign  states 

239  n»,  285  n» 
Leiden,  University  of,  appt.  at, 

objec.  to  (1609) 76  n* 

Letters  of  permission  against 
North  American  Colonies . .  .244  n 

Liao-toang  Peninsula 329  n* 

Loans  of  a  state  distinguished 

from  other  obligations 50  n' 

London  Stock  Exchange,  alien 

membership  in 23  n* 

Louisiana,  and 315  n^,  316  n 

Low    Cotmtries,    intercourse 

with  (1588-1561) 190  n" 

Lymoon  Pass 373  n* 

McLeod,  case  of 104  n\  72  n" 

Manual  of  warfare 234  n 

Marietos  Lake,  enlargement 

of  (1801) 283  n" 

Maritime  belt:  Asylum  in  British 
public  vessels  in,  386  n^';  China, 
treaty  with,  as  to,  392  n*;  Court's 
jurisdiction  of,  in,  379  n";  Fish- 
eries in,  391  n*;  Kings  Chambers, 
372  n";  L^slation,  as  to,  376  n'; 
Private  foreign  ships  in,  388  n'; 
Public  vessels  of,  in  U.  S.  A. 
maritime  belt,  385  n";  Public 
vessels  of  foreign  countries,  visits 
of,  382  n^,  in  386  n;  Revenue 
laws,  as  to,  377  n";  Treaties,  as  to, 

376  n^   Width  of,  371  n",  376  n^ 

377  n«. 

Martin,  Peter,  case  of 76  n 

Mary,  Queen  of  Scots 

192  n,  199n»  224n 

Mason  and  Sliddl  Case 253  n" 

Member  of,  as  envoy  to 

210n«,  211n,  255n« 

Men-of-war,  asylum  in 386  n" 

Menzell,  Captam  W.  W.,  deten- 
tion of 216  n«,  218  n 

Mercenaries,  use  of 180  n,  240  n" 


GREAT  BRITAIN 
Mexico:  Action  against  for  non- 
payment of  debts  (1861),  38  n, 
49  n**,  121  n";  British  vendees  of 
church  property,  310  n;  Non- 
payment of  debts  by,  38  n,  49  n**; 
SuDJect  in,  damage  to,  35  n'. 

MiUtia 239n" 

Military  service,  compulsory  of 

subjects  abroad 26  n 

Mississippi  River,  and 295  n 

Moray  Firth 372  n" 

Moray  Firth,  fisheries  in 369  n" 

Mosquito  Coast,  and . .  299  n^,  308  n* 

Munich,  wasting  (1704) 283  n" 

Municipal  title,  property  held  by 

285  n 

Mutiny,  old,  act 120  n** 

Naples,  intercourse  with,  sus- 
pension of 185  n* 

Naples,    sulphur    monopoly, 

case  of 38  n 

Narrow  seas 375  n 

Nationality,  laws  of 12  n 

Netherlands:  Embargo  on  Dutch 
property  by  Great  Britain  (1803), 
114  n;  Grotius,  publication  by, 
objection  to  (1619),  76  n";  Uni- 
versity of  Leiden,  appt.  at,  objec. 
to  (1609),  76  n»;  War  against 
(1793),  proclamation  of,  104  n". 
Neutral  goods  in  enemy  ships 

376  n« 
Neutral  marginal  waters,  cap- 
ture in 197  n\  198  n,  200  n 

Neutral  ships,  tmneutral  service 

372  n»,  372  n«,  373  n 
Neutral  trade,  restrictions  on 

368  n" 
Neutrality  of,  176  n**;  Alabama 
claims,  210  n,  211  n;  Cables,  lay- 
ing, 217  n*;  Coal,  supplying,  218  n, 
216  n«;  Emily  St.  Pierre,  217  n*; 
Filibustering  expeditions  from 
Canada  (1864),  185  n;  Foreign 
enlistment  Act  enforced  against 
France  (1885),  186  n;  Foreign 
enlistment,  case  of,  213  n*^;  For- 
eign enlistment,  law  as  to,  214  n, 
215  n;  Foreign  office,  letter  of, 
in  re,  175  n*;  Furnishing  troops, 
179  n»,  180  n,  188  n»;  Law  officers 
of  crown,  opinion  of,  215  n"; 
Loans  raised  m,  214  n^;  Loan  of 
money  to  belligerent  by  subjects, 
215  n";  Member  in  belligerent 
state,  424  n^;  Member  in  enemy 
ranks,  424  n^;  Men-of-war,  bel- 
ligerent, in  ports  of,  195  n,  202  n; 
Menzel,  Captain  W.  W.,  deten- 
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Neutrality  of:  (Continued) 
tion  of,  216  n^,  218  n;   Municipal 
law  maintaining,  177  n";   206  n"; 
Munitions    of    war,     furnishing, 
208  n*;        Piloting      men-of-war, 

217  n*;  Prisoners  on  belligerent 
ships  of  war  in  waters  of,  203  n*; 
Privateers,  order  as  to,  6/1,  1861, 
202  n ;  Proclamations  (1877), 
(1904),  175  n»;  (1861),  118  n«; 
Regulations  of  1870, 175  n»;  Quali- 
fied, 173  n»;  Shipbuilding,  178  n^«, 
210  n,  211  n;  Spanish  insurgents, 
refusal  to  permit  entry  of,  166  n'; 
Submarine  cables  (1870,  1898), 
204  n*;  Supplies,  furnishing  (1863), 
178  n*»;     Terceira    affair,    185  n; 

218  n»;  Wars  in,  176  n«-;  Wash- 
ington, three  rules  of,  210  n. 

New  Britain  and 303  n 

New  Foundland  fisheries 

369n»»,  391n« 
New  Granada  (1861)  blockade 

by 400  n" 

New  Guinea 303  n 

New  Hebrides  and 282  n" 

New  Ireland  and 303  n 

Nicaragua,    reprisals   against 

(1895) 100  n 

Nootka  Sound 

299  n^  308  n»,  348  n»,  372  n" 
Normandy,  seizure  of  private  prop- 
erty by  WilUam  of,  ( 1 066) . .  331  n" 
Normandy,  ravaging  (1306),  228  n^ 
North  American  Colonies,  revo- 
lution of 71  n" 

North  Borneo  and 78  n 

North  Borneo  Company 71  n" 

North  Sea  Fisheries,  uttoral 
privileges  in  foreign  states  as  to, 

392  n» 

Nova  Scotia  (1667) 314  n" 

Orange  Free  State 313  n»,  328  n« 

Orange  Free  State,  occupation 

of 303  n» 

Pacifico,  case  of 38  n,  100  n 

Pacific  blockade  of  Argentine,  (1845- 
48),  Crete  (1897),  Greece  (1827), 
Greece  (1850),  Greece  (1886),  Hol- 
land (1833),  New  Granada  (1836), 
Rio  de  Janeiro  (1862),  Venezuela 
(1902),  118  n",  119  n. 
Pacific  Ocean,  Russian  claims 

to 348  n 

Panama  Canal  and 290  n.b 

Panama  River  and 296  n 

Paraguay  River  and 296  n 

Parliament  of 75  n** 

Parliament,  attitude  of 22  n^ 
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Parliament,  relation  to  aliens. . .  8  n^' 

Paris,  declaration  of,  and 244  n 

Passamaquaddy  Bay  and 299  n^ 

Paxso  and 80  n^ 

Perfidy 259  n» 

Persia  and 322  n* 

Peru,  revolution  in  (1877) 358  n 

Piracy 357  n«» 

Policmg  the  seas 365  n* 

Polish  neutral  property  (1597)  368  n" 

Political  refugees  m 47  n' 

Pope,  assistance  to  (1848) 386  n" 

Portugal:  Compulsory  payment  of 
claims  by  (1840),  438  n*;  Inter- 
ference in  (1826),  72  n";  (1847), 
66  n;  Recognitionof  (1641),  116  n. 
Treaty  between,  impossibility  of 
performance,  446  n*. 

Postal  correspondence 388  n" 

Pre-emption  of  contraband. .  .384  n" 

Prisoners  of  war 255  n,  256  n* 

Private  enemy  property  in  pri- 
vate neutral  ships 367  n^ 

Private  enemy  individuals  in  juris, 
on  outb.  of  war,  322  n*,  415  n^*, 
416  ns,  417  n. 
Private   enemy   property   in   jiuis. 

on  outb.  of  war,  326  n>,  327  n 
Private  enemy  ships,  invol. 

entry,  war 327  n* 

Private  enemy  ships,  vol.  entry, 

war 328  n* 

Private  individuals  on  invasion,  419  n 
Private  individuals  on  high  sea 

in  war 421  n*o* 

Privateering 244  n 

Private  neutral  property  in 

enemy  ships 376  n* 

Private  property  on  invasion 

enemy  territory 332  n" 

Prize   courts:    History  of,   356  n"; 
Institution  of,  356  n";    Jurisdic- 
tion of,  355  n';   Unlawful  decrees 
of,  358  n^ 
Proclamations  of  war,  Feb.  11,  1791, 

104  n»;    Feb.  4,  1793,  114  n. 
Protection  of  subjects  abroad 

22  n»,  38  n,  37  n» 
Public  debts  due  the  enemy,  325  n^* 
Public  vessels,  asylum  in ... .  386  n^^ 

Queensland 303  n 

Rahming,  Mr.,  case  of 29  n' 

Ravaging 228  n^ 

Real  union,  a 85  n^ 

Recognition  of:  Confederate  States, 
of  America,  114n";  Greece 
115n**;  Portugal,  116n;  Spanish 
Colonies,  116n;  U.  S.  A.,  116n; 
United  Provinces,  191  n^. 
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GREAT  BRITAIN  (Continued) 
Reimbursement  for  damage  in 

war 335  n** 

Reprisals,  Malta,  Knights  of, 

in  favor  of 99  n 

Reprisals,   municipal   regula- 
tion of 102  n* 

Reprisals,  peace  in 

98  n^\  99  n,  100  n,  104  n^^,  105  n 

Reprisals,  war  in 260  n*,  261  n 

Requisitions 335  n" 

Return  voyage,  contraband . . .  385  n* 

Rogatory,  letters 79  n* 

Royal  Niger  Co 71  n»* 

Rule  of  (1756) 378  n",  379  n" 

Russia:  Confiscation  of  English 
property  (1800),  322  n*;  Diplo- 
matic suasion  against,  to  enforce 
treaty,  438  n*';  Dogger  Bank 
case,  426  n";  Protest  on  with- 
draw! from  treaty  of  Paris  by, 
435  n®»;  Protest  on  withdrawal 
from  treaty  of  Berlin  by,  435  n*». 

Russo- Dutch  loan 459  n,  325  n" 

St.  Croix  River  and 299  n^ 

St.  Lawrence  River  and 296  n 

Safe  conduct,  enemy  ambas- 
sadors (1914-1918) 253  n» 

Samoan  Islands 317  n 

Samoan  Islands,  interference 

in  (1898) 66  n 

Sarawak 92  n 

Savoy,  interference  in  (1690) . .  .67  n 
Scotland:  Merger  with,  92  n,  95  n*®«; 

Personal  union  with,  84  n**. 
Sea,  open,  claims  over.  .  348  n,  367  n 
Seine,  sinking  of  ships  in,  by 

Germany 330  n*,  337  n 

Servia,  intercourse  with  sus- 
pension of  (1903) 185  n* 

Siege 253  n 

Silesian  loan  case 

109  n,  322  n*,  325  n»* 

Socotra  Island  and 307  n^ 

Solent  and 375  n 

Souibise,  Prince  of,  protection  of 

42  n* 

Soudan 282  n»* 

South   African   Republic 

76  n,  79  n,  95  n'o,  313  n»,  328  n« 
South   African   Republic,   gov- 
ernment of 86  n* 

South  African  Republic,  occu- 
pation of 303  n 

Spain:  Bonds  of,  inpaid,  49  n,  100  n; 
Colonies  of  South  America,  rec- 
ognition of,  116n;  Philip  and 
Mary,  effect  of  marriage  of, 
84  n'*;  Private  ship,  invol.  entry, 
seizure  of  (1780),  327  n^  Scotland, 


GREAT  BRITAIN 

Spanish  war  with,  effect  on  rela- 
tions of,  84  n";  Virginius,  seizure 
of  (1813),  367  n;  War,  dedara- 
tion  of  against  (1762),  152  n^ 

Spies 250  n* 

Statutes: 

1215— Magna  C^harta,  37  CI. 
Reprisals 102  n«,  110  n>,  416  n* 

1354—27  Edward  III,  Staples 
St.  of 416  n« 

1401—2    Henry    IV,    C.    16, 
Reprisals  against  Welsh 102  n* 

1416—4  Henry  V,  C.  7,  Let- 
ters of  Marque  and  reprisal,  102  n* 

1442—20    Henry    VI,    C.    1, 
goods  in  enemy  ships 366  n* 

1537—28  Henry  VIII,  C.  7 320  n 

1544—35  Henry  VIII,  C.  1 ...  .320  n 

1708—7  Anne,  C.  12,  Envoys 
protection  of 22 1  n,  256  n 

1736—9  Geo.  II,  C.  35,  Hover- 
ing  377  n* 

1807—47  Geo.  Ill,  2d  Sess.  C. 
66,  Hovering 377  n* 

1819—59  Geo.  Ill,  C.  69,  For- 
eign  Enlistment 211  n,  214  n 

1833—3,  4,  Will.  IV,  c.  LIU, 
Maritime  belt 376  n' 

1850—13  and  14  Vic.  C.  3, 
Prussian  legation  in  London 

239  n» 

1870—33  and  34  Vic,  C  14, 
s.  2,  Alien  ownership  property,  27n** 

1870—33   and    34   Vic,   Ch. 
Naturalization 12  n 

1870—33  and  34  Vic,  C.  90,  Foreign 
enlistment,  78  n,  166  n^  179  n*. 
186  n,  206  n^  210  n,  211  n. 

1870—33  and  34  Vic,  C.  52, 
Extradition 44  n* 

1873—36  and  37  Vic,  C.  60, 
Extradition 44  n* 

1878—41  and  42  Vic,  C.  73, 
Maritime  belt 379  n»» 

1914—4  and  5  Geo.  V,  C.  17, 
Aliens 10  n\  12  n 

Straits 373  n«,  374  n* 

Subject  of 11  n» 

Submarine  cables 333  n* 

Suez  (Tanal:  Neutralization  of, 
171  n»»;  Relations  with,  289  n«»: 
Share    in,  285  n*. 

Sulphur  monopoly,  case  of 

438n*,  lOOn,  114n* 

Sulu,  Archipelago  of 308  n* 

Swedish  ships  under  convoy, 
seizure  of  (1798) 351  n" 

Tandy,  J.  Napper,  extradition 
of 45  n* 
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GREAT  BRITAIN  (Continued) 

Tangiers 320  n 

Territory:  Alienation  by,  280  n; 
Acquisition  by,  303  n;  British 
East  Africa  Co.,  le^se  from  Zanzi- 
bar, 317  n;  Conquered,  status  of, 
303  n;  Dismembered,  is,  285  n'; 
Papal  Bull,  disregard  of,  306  n*; 
Spheres  of  influence,  307  n*:  Tun- 
nel under  English  Channel.  28S  n". 
Thorshaven,    capitulation   of 

(1808) 268  n»« 

Transfer  of  vessels 439  n" 

Treaties:  Belligerent  states,  with, 
411  n";  Breach  by  other  party, 
444  n*;  Charles  II,  personal,  by, 
414  n';  Diplomatic  suasion  to 
enforce,  438  n'®;  Duress  exacted 
by,  451  n^;  Force  to  secure  per- 
formance of,  438  n';  Govern- 
ment of,  power  to  conclude  and 
ratify,  414  n^  420  n*;  Govern- 
ment of,  change  of,  effect  on, 
464  n";  Guarantee,  of  by,  428  n'*; 
Hostages,  sending  of,  434  n*; 
Impossibility  of  performance, 
446  n*;  Interpretation  of,  467  n; 
Orange  Free  State,  merger  of, 
effect  on,  463  n ;  Parliament, 
refusal  to  carry  out,  421  n*,  441  n"; 
Protests,  as  to,  435  n';  Power  of, 
municipal  law,  as  to,  414  n'; 
Ratification  by,  418  n';  Ratifica- 
tion, municipal  law,  as  to,  420  n*; 
Refusal  to  carry  out,  42 1  n', 
440  n»*;  Refusal  to  ratify,  419  n«, 
420  n*;  South  African  Republic, 
by,  412  n*;  South  African  Repub- 
lic, merger  of,  effect  on,  463  n; 
Third  parties  and,  466  n;  Truces 
by,  407  n";  Viceroy  of  India, 
powers  of,  420  n»;  War,  effect  of, 
on,  457  n»,  458  n\  459  n;  Wash- 
ington, treaty  of,  dissatisfaction 
with  (1873),  421  n«. 

Trent,  case  of 253  n" 

Truce  at  Alexandria  ( 1 882) 266  n 

Truces  by 407  n".  264  n» 

Turkey:  Bonds  of,  collection  of,  49  n; 
Capitulations  with,  40  n;  Inter- 
ference in  (1827),  67  n^ 

Union  flag,  adoption  of 350  n" 

United  Provinces,  recognition 

of 191  n* 

United  Provinces,  mortgaging 

of 317  n 

United  States  of  America:  Angary 
by  (1861),  330  n«;  Arbuthnot- 
Ambrister  (1818),  424  n^  Bellig- 
erent   occupation,    propaty    left 


GREAT  BRITAIN 

behind  in,  328  n^;  Cable  to 
Kongkong  (1898),  204  n»;  Can- 
ada, invasion  into,  by,  72  n"; 
Canada,  temporary  signals,  73  n*; 
Caroline,  case  of  (1838),  72  n"; 
Foreign  enlistment  in  (1855), 
188  n*,  214  n;  Martial  law  in  and, 
29  n^;  Military  service  of  mem- 
bers in,  25  n*;  Recognition  of, 
116  n*;  Seizure  of  ships  after  war 
(1812),  291  n";  Termination  of 
treaties  by  (1865),  469  n«;  Texas, 
annexation  of,  effect  on  treaties, 
462  n",  463  n;  Visit  and  search 
of  ships,  of,  363  n'*;  Zanzibar, 
capitulations  in,  40  n. 
Venezuela:  Bonds  of,  collection 
of  (1902),  50  n;  Mosquito  coast, 
299  n^  308  n«. 
Vessels,  time  for  departure  on 

outb.  of  war 326  n',  327  n 

Virginius,  the 367  n 

Wales,  merger  of 92  n,  95  n^* 

War,  effect  of  treaties,  on 

457  n»,  458  n« 
War  losses,  compensation  com- 
mission of  Cape  Colony . . .  .335  n" 

War,  manual  of 234  n 

Washington,  capitol  at,  burning  of 

261n,283n'\312n« 
Washington,  three  rules  of . . .  .210  n 
Washington,  treaty  of  (1871), 

dissatisfaction  with 421  n* 

Wei-hai-wei  and 317n 

Wounded 259  n» 

Yangtse-kian  River  and 297  n 

Zanzibar  and 78  n 

Zanzibar,  capitulations  in 40  n 

GREAT  HARBOR,  Culebra.  .  .382  n* 
GREAT  LAKES  in  North  America, 

297  n» 
GREECE 

Corfu  and 80  n* 

Crete,  landing  in  (1897) 212  n» 

Denmark,  relation  with 84  n** 

German  aggression,  war  of,  sev. 

dip.  rel 186  n 

Interference  of  powers  in  (1827) 

66  n,  67  n» 

International  status  of 106  n 

Ionian  Islands,  and 78  n 

Neutrality  of,  viol,  by  allies  in 

war  of  Ger.  agg 186  n 

Pacific    blockade    of    (1827,    1850), 
118  n^  (1886),  119  n. 

Pacifico  case 38  n,  100  n 

Paxso  and 80  n* 

Ratification,  municipal  law. . .  .414  n* 
Revolution  of 72,  91  n* 
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GREEK  CONFEDERATION, 

government  of 85  n 

GREENLAND 315  n" 

GREGARIOUS  INSTINCT. . .  36.  185 

GRETA,  the 373  n 

GREYTOWN,  bombardment  of, 

by  U.  S.  A  (1854) 121  n« 

GRISONS.  the 250  n 

GROTIUS,  Hugo 

207n.  214n,  257n,  77n 
GROTIUS,  opinion  of 

5  n*,  244  n,  253  n 

GROTIUS,  time  of 368  n" 

GUADELOUPE,  Island  of 

181  n*,  305  n* 

GUAM 382  n" 

GUANO  ISLANDS,  acts  of  con- 
gress  305  n*,  369  n" 

GUANO  ISLANDS,    dispute  h 

U.  S.  A.  and  Venezuela 299  n' 

GUANTANAMO 382  n* 

GUARANTEE,  treaties  of 428  n« 

GUARANTORS,  third  states  as,  434  n* 
GUATEMALA 
German  Aggression,  war  of,  in,  186  n 
Holy  See,  representation  at. . .  192  n** 

International  status  of 106  n* 

GUfiBRIANT,  Madame  de 213  n 

GUESCELIN,  Bertrand  du 265  n 

GUINEA,  Empire  of 306  n» 

GUINEA,  Gulf  of 346  n 

GUINEA,  Sea  of 348  n 

GUISE,  Duke  of 66  n 

GUITEAU 233  n 

GULFS 371,  375  n 

GUNS 307 

GURNEY,  Mr 232  n,  234  n« 

GUSTAVUS  ADOLPHUS 

207  n«,  180  n,  188  n«,  279  n» 

GUSTAVUS  IV  of  Sweden 456  n 

GYLLENBURG 225  n 

H 

HABEAS  CORPUS,  writ  of 29  n' 

HAITI 
German  Aggression,  war  of,  in,  1 86  n 

International  status  of 106  n* 

HALE,  Nathan,  Captain 250  n» 

HALF  SOVEREIGN  states 76 

HALL,  Mr 247  n* 

HAMBURG  AMERICAN  LINE,,  sale 

of  ships  to  Russia  ( 1 904) . . .  178  n»« 

HAMBURG  and  Elbe  River. .  .292  n" 

HAMILTON,  Marquis  of 179  n« 

HAMMERSTEIN,  Colonel  von,  191  n 

HANIBAL 289  n* 

HANOVER, 

Bremen 305  n* 

Elbe  River 294  n 


HANOVER 
Great  Britain,  personal  tmion 

with 84ii» 

King  of,  status  of,  in  Great 

Britain 199  n«  200  n 

Prussia,  merger  into  (1866) 

313n«,  95n" 
Prussia,  merger  into,  effect  on 

treaties 462  n" 

Verden  and 181  n«,  305  n* 

HANSEATIC  STATES S  n» 

HANSE  TOWNS,  intercourse, 

powers  of 190  n" 

HANSE  TOWNS,  enemies  in  jurisdic- 
tion  on  outbreak  of  war ....  415  n** 
HARCOURT,  vs.  GAILLARD 

(12  Wheat.  523). .  .302  n",  321  n*» 
HARMONY,  the  (2  C.  Rob.  322) 

440  n> 
HAROLD,  Duke  of  Wessex. ...  197  n" 
HAWAIIAN  ISLANDS,  letters 

rogatory 79  n* 

HAWAIIAN  ISLANDS,  U.  S.  A., 

285  n«,  302  n" 
HAWAIIAN  ISLANDS,  consent 

of  people  on  annexation 3 1 8  n^ 

HEAD  OF  STATE 

Functions  of §147 

Immunity  of §148 

Incognito 198,  200 

Jurisdiction  of  outside  state,  198,  199 
Limited  governments  in. .  §§145,  150 

Negotiations  by 196 

Outside  jurisdiction §148 

Personal  governments. ...  §§145,  149 
Personal  intercovu'se  between. . . §134 

Personal  status  of 201 

Position  of §  146 

Property  of 199,  200 

Suit  against 199 

Taxation  of 200 

HEDJAZ,  recognition  of 1 16  n 

HEIM  vs.  McCALL  (239  U.  S. 

175) 31  n" 

HELIGOLAND 316ii 

HELVETIC  UNION  (See 
Switzerland) 

HENRIETTA  MARIA 66  n« 

HENFIELD,  GIDEON,  case  of 

425  n" 
HENRICK  AND  MARIA  (1  C. 

Rob.  146) 398  n 

HENRY  II,  France 249  n",  435  n 

HENRY  III,  France 250n 

HENRY   IV,   France,    110n^    198  n, 
234  n«,  244  n»»,  42  n*,  179  n». 

HENRY  IV.  England 197  n" 

HENRY  V,  England 228  n»,  253  n 

HENRY  V.  Emperor 451  n« 

HENRY  VI,  Emperor,  197  n",  319  n" 
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HENRY  VII,  England,  198  n,  306  n» 
HENRY  VIII,  England 

212  n*,  320  n,  264  n" 

HERALDS  to  declare  war 146  n» 

HERNANDEZ 104  n* 

HERRERA,  vs.  UNITED  STATES 
(222  U.  S.  558),  439  n» 
HERRING  FISHERY,  391  n\  369  n". 
HERSTELDER,  the . .  ( 1 C.  Rob. 

114) 291u" 

HERTHA,  the 172n» 

HERZEGOVINA 282  n^  435  n« 

HESSE  CASSEL,  Landgrave  of 

231n,  256n*,  180n 

HESSE  CASSEL,  Landgrave  of,  231  n, 

256  n*,  180  n;   Furnishing  Troops 

(1727) 180n 

HESSE   CASSEL,   elector   of, 

honors  of 123  n* 

HESSE  CASSEL,  elector,  sale 

of  domains 308  n' 

HESSE  CASSEL,  elector  of,  calling 
in  debts  of,  by  Napoleon,  310  n 

HESSE  and  Prussia 285  n» 

HESSE    RHEINFOUS,    land- 
grave of,  plan  of 1 10  n' 

HIGH  SEA,  envoy  on §192 

HILTON  V.  GUYOT,  159,  U.  S 

113 163  n» 

HIRAM,  the  (3  C.  Rob.  180).  .361  n" 
HISTORY 

Alien  attitude  toward |426 

Contraband §978 

Envoy,  immunity  of §170 

Esctradition §463 

International  law §123 

Jurisdiction  over  open  sea §280 
iovement  of  individuals  from 

one  state  to  another §428 

Neutrality §665 

Obligation  of  a  treaty §367 

Parties  to  a  war §607 

Prisoners  of  war §§757,  758 

Private  enemy  property  in  juris. 

on  outb.  of  war §877 

Private     enemy     property     in 

enemy  cotmtry §887 

Public  enemy  property  in  juris- 
diction of  enemy §829 

Ratification -  §356 

Relation  between  members  of 

belligerent  states §630 

Reprisals §552 

Rivers pi 

Title  to  state  territory }213 

Treaties • §342 

HISTORICAL  RECORDS 311 

HOHENLOHE,  Prince .210  n» 

HOHENZOLLERN-HECHINGEN, 
Prussia  merger  into 95  n^* 


HOHENZOLLERN-SIGMARIN- 
GEN,  merger  into  Prussia.  .95  n^* 

HOLLAND,  King  of 419  n» 

HOLLANDIA,  the 388  n» 

HOLMES,  J 200  n» 

HOLSTEIN,  Duke  of 256n 

HOLY  ALLIANCE  of  (1815).  .414  n' 

HOLY  LAND,  flag  of 350  n'« 

HOLY  ROMAN  EMPIRE. . .  .412  n» 
HOLY  ROMAN  EMPIRE,  dependent 

states,  Dower  of  treaty 412  n* 

HOLY  SEE 

Envoys  of 205  n" 

Envoys,  immunity  of ,  at 240  n* 

Extinction  of 95  n" 

Interootu-se  with,  states  main- 
taining   192  n" 

Papal  States  merged  into  Italy,  92  n 
Personality,  international,  of . .  89  n^ 

Precedence  of 123  n^ 

Protestant  states,  recognition 

by 184  n« 

Titles  bestowed  by 87  n» 

Two  Popes 88  n» 

HONDURAS 

German  Aggression,  war  of ,  in,  186  n 
Lottery  in,  complaint  of  U.S. A. 

(1891) 77n 

International  status  of 106  n* 

Major   Republic  of   Central 

America,  member  of 86  n 

Neutrality  of 80  n» 

HONG  KONG 373  n« 

HONG  KONG,  cable  landing  at,  204  n* 
HONORABLE  ARTILLERY  COM- 
PANY OF  LONDON  in  U.  S.  A. 

(1888) 71  n» 

HORSEBACK  RIDING 347 

HORSES 307 

HOSTAGES,  instances  of 434  n» 

HOSTAGES  IN  WAR 419  n' 

HOSPITALS 311 

HOSPITAL  SHIPS 313, 314 

HOSTILITIES,  treaties  provid- 
ing for §390 

HOUSE  OP    LORDS 459  n 

HOWE,  Lord 365  n» 

HUASCAR,  the 358  n 

HUDDY,  Joshua,  Captain 260  n* 

HUDSON  BAY 372  n" 

HUDSON  RIVER 295n 

HUDSON  STRAITS 373  n 

HUGUENOTS 67  n,  42  n* 

HULK,  abandoned 353 

HUMAN  WAR 145  n« 

HUMANITARIAN  IDEAS,  force 

of 279 

HUMANITY,  growth  of 229 

HUMBERT,  Dauphin 319  a^ 
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HUNGARY 

Austria,  tmion  with 85  n* 

Boheminia,  battle  of  Cressen- 

brunn, 228  n* 

Holy  See,  representation  at. .  192  n" 

Recognition  of  (1849) 114  n" 

Revolution  of  (1848) 42  n< 

Rogatory  letters 79  n" 

HUNINGEN.  fortifications  of 

331  n^^  332  n'* 

HUNTER,  W.  Godfrey .*. .  235  n 

HUNTRESS,  the  (6  C.  Rob.  104) 

360  n* 
HURON,  Lake 297  n» 


IDEAL  international  law 162  n" 

IDENTITY  of  a  state 97  n« 

IDENTIFICATION  of  a  ship. . .  §283 

IGNORANCE  of  law §544 

ILLEGAL  treaties §445 

ILLEGAL  War 143  n» 

ILLEGITIMATE  War 143  n" 

IMMANUEL,  the  (2  C.  Rob. 

186) 380n,387n« 

IMMORAL  treaties §445 

I MMOVABLE  property 278 

IMMUNITY  OF  AN  ENVOY 

Beginning  of §193 

Classes  of  having §190 

Communication §  1 88 

Domicile,  as  to §182 

History  of §170 

Jurisdiction,  exercise  of §185 

Municipal  law §  1 89 

Papers §  1 75 

Process  of  municipal  court §1 76 

Receiving  state  and §173 

Religious  worship §187 

Sea,  high,  on §192 

Subpoena  as  a  witness |177 

Suite  as  to §178 

Taxation  as  to §186 

Termination  of §1 93 

Theories  of §170 

Third  state  in 5191 

Waiver  of §194 

IMPERFECT  neutrality 169  n« 

IMPERFECT  War 143  n" 

IMPERIUM 278  n« 

IMPLIED  condition 449 

IMPOSSIBILITY  of  performance  445 
IMPRESSMENT  of  seamen ...  363  n»« 

INCOGNITO 198 

INCONSISTENT  treaties §379 

INDEPENDENCE 

Defined §48 

Degrees  of §50 

Eextemal 75  n" 

Internal 75  n» 


INDEPENDENCE,  War  of . . .  144  n» 
INDEPENDENT  STATES 

Conduct  of,  as  determined §106 

Defined §48 

Existing 106 

Factors  determining  conduct 

of |105 

Intercourse  between §137 

Interests  of §104 

Subject  of  the  treatise 32 

INDIANS  OF  NORTH  AMERICA, 

68 

INDIA,  Ancient 51 

INDIA,  Princes  of 78  n 

INDIAN  PRINCE,  the 391  n« 

INDIAN  OCEAN 346  n,  348  n 

INDIVIDUALS 
Act  of,  distinguished  from  state 

act §73 

Character  of,  in  war. . .  §§1077-1083 
International,  law,  position  in. .  §114 
Objects  of  international  law. ...  §1 13 
Subjects  of  international  law. . .  §1 13 

War  in §618 

INDIVIDUAL  ACT 

Alien  affecting §441 

Conduct  of  hostilities §739 

Envoy  as §169 

Neutral  territory  in §§700-712 

Property  in  war,  as  to §803 

State  act  distinguished  from ....  §73 

State  conflicte §503 

War §618 

INDIVIDUAL  attitude  toward 

law 49 

INDIVIDUALS,  character  of. . .  §1077 
INDIVIDUAL  interest  of  envoy,.  §167 

INDIVIDUALS,  position  of §114 

INDIVIDUALS,  seizure  of  prop- 

erty 280  n*,  n' 

INEQUALITY  of  men 53 

INFORM  A  PAUPERIS 28  n« 

INFORMAL  War 143  n» 

INHERENT  FACTORS 

DETERMINING  CONDUCT 

Gregariousness §13 

Habit §9 

Instinct §7 

Others,  interests  of §11 

attitude  towards 11 

Reason §8 

Self-interest,  attitude  towards. . .  §10 
INJURIA  ABSQUE  DAMNO.  383  n» 

INNOCENT  passage 380,  382 

INOYOSO 224  n 

INSANITY 409 

INSTANCE,  court  of §931 

INSTITUTION  of  blockade §996 
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INSTITUTE  OP  INTERNATIONAL 
LAW,  Resolutions  of 

Air  craft  (1911) 288  n" 

Aliens,  mob  violence  (1900) 30  n* 

Arbitration  (1875,  1877) 91  n" 

Arbitration,  court  of  (1904) . .  .92  n" 

Bombardment  ( 1 896) 253  n« 

Congo  River  (1883) 296  n,  297  n 

Contraband  (1896) 380  n* 

Diplomatic  immunities  (1895) 

215  n" 

Extradition  (1892) 43  n« 

Extraterritoriality  (1895) 219 n» 

Geneva  Convention  (1895) . . .  232  n^ 

(1900).... 233  n 
Head  of  state,  immunities  of 

(1891) 196  n»« 

Hostilities,  opening  of  (1906),  147  n>* 

Insurrections  (1900) 166  n' 

Marine  collisions  (1888) 361  n" 

National  flags,  merchant  ships 

(1896) 350  n»« 

Neutrality  (1875) 167  n»» 

Occupation  of  territories  (1888) 

305  n» 

Pacific  blockade  (1887) 120  n 

Prize  court,  international  (1877> 

357  n" 
Prize,  international  regulations 

(1882,  18.S7).. 357  n" 

Rivers,  navigation  of,  inter- 
national (1887) 293  n" 

Rivers,  international  regula- 
tion (1911) 293  n»« 

Sea  (1894) 345  n».  377  n« 

Slave   trade    (1891),    368  n*; 
(1894),  368n^-». 

Submarine  cables  (1879) 370  n" 

Submarine  cables  in  war  (1900) 

204  n* 
Submarine  mines  (1910,  1911) 

247  n« 
Treaties,  effect  of  war  on  (1912) 

151  n2 

War,  laws  and  customs  on,  on  land 

(1875,  1877),  233  n,   (1880),  233  n 

War,  naval  regulations  (1913),  241  n* 

INSTRUCTIONS  to  Envoy. ... 207  n' 

INS.  CO.  vs.  356  BALES  OP 

COFFEE  (1  Pet.  51 1) 415  n 

INSURGENCY 73 

INSURGENT  STATES 

Definition  of 49 

Intercourse  with 141 

Recognition  of 84 

Territory,  transfer  by 247 

Treaties  with 346 

War  by 608 

INSURGENTS 101 

INSURRECTION,  War  of. ...  144  n" 


INTANGIBLE  property 280 

INTERCOURSE 
Foreigners  in  state  with 

188n",  188ni« 

Foundation  of |131 

Government,  effect  of,  form  of . .  1 1 44 

Governments,  between |135 

Hostile |l32 

Kinds  of |l33 

Language  of $200 

Members  of  state,  between. . . .  |133 

Means  of |130 

Monarchs,  between |l34 

Obligation  of |l32 

Organs  of |l43 

Parties  to f  136 

Peaceful |l33 

Power  of |l32 

Private  individuals,  between. . .  §136 

Private  cause  for 188  n** 

Recognition,  foundation  of §131 

States  between §135 

Voluntary §132 

INTERESTS 

Affected  how §4 

Animate  objects  in §31 

Attitude  towards §4 

Change  in  attitude  towards §4 

Classification  of 14 

Collective §4 

Community,  number  of  interests 

in }4 

Conduct,  effect  on |4 

Definition  of §4 

Economic  development,  effect  of 

on §4 

Forces  of  nature,  effect  of §12 

Horse,  in §4 

Inanimate  object,  in 31 

Joint §4 

London,  in 31 

New  York,  in 31 

Patagonia,  in 31 

Primitive  life,  in §4 

Protected §4 

State  of §104 

Thibet,  in 31 

Unprotected §4 

INTEREST  OF  AN  INDE- 
PENDENT  STATE 

Another  state  in 138  n* 

Defined §104 

Government  in 138  n* 

Maritime  belt  in 138  n* 

Members 138  n* 

Municipal  law  in 138  n* 

Officials  beyond  borders 138  n* 

Sea,  open 138  n\  §279 

INTERFERENCE,  defimtioa  of.  §507 
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INTERFERENCE  BETWEEN 
SHIPS 

Acts  of j295 

Black  slave  trade {299 

Capture 8§292,  926 

Condemnation §930 

Destruction {{292,  989 

Policing  the  high  seas {297 

Private  vessels |293 

Public  vessels |294 

Search §292 

Seizure |295 

Self-preservation §298 

Visit §292 

War  in §746 

INTERNATIONAL,  the  (3  Mar. 

Law  Cases  523) 217  n« 

INTERNATIONAL  conferences,  264 
INTERNATIONAL  congresses. .  {201 
INTERNATIONAL  court  of 

grize 357  n" 
RNATIONAL  FACTORS 
OF  CONDUCT 
Aliens,  exclusion  and  expulsion,  |429 

Conduct  of  hostilities |732 

Conflicts  of  state §500 

Defined |105 

Intercourse §132 

Intervention |509 

Neutrality |665 

Oi>eration  of §109 

Private  property  in  war 

§§877,887,921 

Piiupjerly  in  war §802 

Public  property  in  war |826 

Treaties §345 

War,  power  of §604 

INTERNATIONAL  LAKES 

370  n",  297  n" 

INTERNATIONAL  LAW 

Application  of (112 

Definition  of §108 

History  of §123 

Individuals  and §114 

Kinds  of §121 

Legal  nature  of |l  10 

Municipal  law  distinguished ...  §  1 25 

Nature  of §109 

Object  of |l  13 

Origin  of §119 

Private  international  law  distin- 
guished  §124 

Rights 5115 

Sanction  of |1 1 1 

Science  of (l22 

Scope  of §1 12 

Sources  of §120 

Subject  of §113 

INTERNATIONAL  protectorates.  76 

INTERNATIONAL  pubUc  law  171  n" 


INTERNATIONAL  rivers 291  n« 

INTERNATIONAL  seas 370  n** 

INTERNATIONAL  servitudes 

330  n" 

INTERNATIONAL  title 280 

INTERNATIONAL  violence 

§§277,  603 
INTERMENT  of  ship  in  war. . .  195  n 
INTERPRETATION  of  treaties  §397 

INTERNAL  effect  of  treaty §372 

INTERNAL  war 144  n" 

INTERNUNCIOS,  Papal 205  n" 

INTERNUNCIUS 205  n" 

INTERSTATE  river §227 

INTERSTATE  law 171 

INTERVENTION 

Definition  of |507 

Grounds  of §508 

Non-intervention §510 

Principle,  general  of §509 

INTERVENTION,  war  of 144  n» 

INTRASTATE  rivers §227 

IONIAN  ISLANDS 

Flag  of 350  n" 

Great  Britain,  ]>rotection  by 78  n 

Greece,  merger  into, .  .323  n^  171  n" 

Neutndization  of 81  n,  171  n** 

IONIAN  SEA 346n 

IQUIQUE,  blockade  of  by  insur- 
gents (1891) 118  n» 

IRELAND,  Great  Britain  and 

92  n,  95  n" 

IRELAND,  Envoys  of 209  n" 

IRISH  Catholics 209  n" 

IRISH  Sea 346  n,  348  n,  375  n 

IRREGULAR  War 144  n" 

ISABELLA  of  Arragon,  wife  of 

Philip  III,  Prance. 320 n 

ISABELLA,  wife  of  Ferdinand 

of  Spain 84  n" 

ISABELLA  of  Spain 117  n^ 

ISLANDS  in  the  sea 369 

ISMAIL,  slaughter  at 253  n 

ISTHMIAN   CANAL  COM- 

MISSION 424  n« 

ITALIAN  STATUTE  OP 

GUARANTEES 192  n» 

ITALIAN  STATES 

Italy,  absorption  into 95  n'^ 

Merger  into  Italy,  effect  on 

treaties 463  n 

Shipbuilding 210  n 

Treaties  of,  effect  of,  formation 

of,  Italy 463  n 

ITALY 

Africa,  occupation  of 307  n* 

Arabs,  execution  of  in  Tripoli,  232  n 
Art,  recovery  of  works  of  ( 1 8 1 5, 

1919) 312  n' 

Bavaria^  refusal  to  recognise. .  1 15  n 


INDEX  TO  BOTH  VOLUMES 


xlv 


References  to  pages  of  Vol.  1  in  light  face  t3rpe;  Vol.  2  in  heavy  face  type. 
Other  references  to  sections  as  indicated.    Vol.  1  §§1  to  403;  Vol.  2  {$^25  to  1092 


ITALY  (Continued) 
Belligerent  man-of-war  in  mari- 
time belt  of 327  n 

Como.  Lake 297  n^ 

Crete,  blockade  of  (1897) 119  n 

Decrees  of:    May   30,    1915, 
June  17,  1915,  June  30,  1915, 327  n 

Envoys,  immunity  of ,  in 240  n* 

Extra-territorial  criminal  law,  75  n' 
German  aggression,   war  of. 

sev  of  dip.  rel 186  n 

Greece,    pacific    blockade   of 

(1866) 119  n 

Guarantee  statute  of 1 92  n'* 

Head  of  state  in  jurisdiction  of,  199  n 

Holy  See  and 192  n»» 

International  status  of 

106n»,  107n» 
Keiley,  Mr.,  envoy  to,  from 

Lombardy,  apportionment  of 

debt  (1859) 328  n« 

Marches,  incorporation  of 318  n** 

Mecklenburg,  refusal  to  recog- 
nize  115n 

Member  of,  as  envoy  to 210  n* 

Napoleon  III,  Emperor,  and 

creation  of 120  n^ 

Naval  prize  regulations  (July 

15,  1915> 364  n" 

Neutral  ship,  unneutral  service 

373  n 

Neutrality,  laws  of 206  n" 

Origin  of 92  n,  95  n»«,  107  n» 

Papal  debt,  assumption  of  (1866) 

328  n* 
Private  individuals  in  juris. 

outb.  of  war 417  n 

Privateering 244  n 

Ratification,  municipal  law. .  .414  n' 

Recognition  of 1 15  n** 

Rogatory  letters 79  n* 

Rome,  absorption  of 92  n 

Sardinia,  turning  into. .  .92  n,  97  n^ 

Sardinia 86  n* 

Sicily,  incorporation  of 318  n" 

Spheres  of  influence 307  n* 

Treaties,  efifect  on,  of  formation 

of 462n»,463n 

Treaties,  war,  effect  of,  on 459  n» 

Turkey,  bombardment  of  war 

vessel  of,  at  Beirut 232  n 

Umbria,  incorporation  of .  . . .  318  n»* 

Unification  of 192  n" 

Venezuela,  blockade  of  (1902),  119  n 

Venice 316  n 

Vessels,  time  for  departure  on 

outb.  of  war 327  n 

ITAJAHI  in  Brazil 72  n" 


J 
JACKSON,  F.  T 226  n 

JAGELLO,  Duke 84  n,  303  n 

JAHORE 78  n 

JAILS 307 

JAKOGO  Shozo 251  n 

JAMES  I,  (England)  VI,  of  Scotland, 
84  n,  224  n,  244  n»»,  320  n.  377  n», 
391  n«,  76n^ 
JAMES  II,  (England) 

117n,  191  n,  213  n" 

JAMES  III.  (England) 117n 

JAMES  II,  Arragon 321  n,  101  n» 

JAMES  I.  Scotland 197  n" 

JAMESON'S  raid  (1896),  78  n,  138  n»« 
JANE,  Queen  of  Naples,  315  n",  320  n 
JAPAN 
Aliens,  municipal  law  of  1899 

as  to 10  n* 

Aliens,  property  ownership  of,  27  n" 
Argentine  Republic,  purchase 

of  warship  from  (1903) 178  n" 

Blockade,  regulations  of  March 

7,  1904 400  n» 

Blockade,  time  and  place  of 

►  capture 398  n'°»,  399  n 

Bosphorus,  Dardanelles 374  n^ 

d^pitulations  U.  S.  A 40  n 

Chile,  purchase  of  warships 

from 178  n" 

Conduct,  Russo-Japanese  War, 

(1904) 292  n» 

Destruction   of   property   at 

sea 390  n 

"Esmeralda,"    purchase,    of 

from  Chile 178  n» 

Family  of  nations,  admission 

into 109  n" 

Floating  mines 389  n^ 

German  aggression,   war  of, 

sev.  dip.  rel.  in 185  n*,  186  n 

International  status  of,  106  n*,  107  n* 

Korea,  merger  of,  into 95  n" 

Korean  waters,  capture  in 199  n 

Korea 463  n 

Kurlies 316  n 

Lia-toang  Peninsula 329  n* 

Nationality,  law  of 12  n 

Naval  r^ulations 349  n*" 

Neutral  ships,  release  of 292  n^^ 

Neutral  ship,  unneutral  service,  373  ti 

Ordinance  of  Feb.  9,  1904 326  n* 

Port  Arthur 329  n\  253  n 

Prisoners  of  war 258  n" 

Private  indiv.  in  juris,  outb. 

of  war 417  n 

Prize  law  of 313  n'* 

Ratification,  municipal  law. .  .414  n* 
Russian  sailors  received  on  neu- 
tral ships  (1904) 177  n" 
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JAPAN  (Continued) 

Sakhalin,  Island  of 316  n 

Search 349  n" 

Slaughter  of  garrison 253  n 

Spies 251  n 

U.  S.  A.,  opening  ports  of  (1854) 

185  n* 
U.  S.  A.,  public  ships  of  war  in 

385  n" 
Vessels,  time  for  dep.  on  outb. 

of  war 326  n* 

War,  effect  of,  on  treaties 459  n 

Wei-hai-wei,  occupation  of . . .  .434  n* 

Wounded,  treatment  of 259  n" 

,  APAN.  Sea  of 346  n 

AY.  Mr 231  n 

EAN  of  Castile 320  n 

EANNIN.  President 229  n" 

ENA.  Bridge  of 312  n» 

ERUSALEM.  flag  of 350  n** 

EWETT 226  n 

Jews  lO.  33  n  «.»,  34 n,  212  n\  61  n» 

'  EWS,  dispersion  of 61  n* 

*EWS  in  dibralter 331  n» 

^EWS  in  Rumania 67  n» 

'  EWS  in  Russia 33  n»,  67  n» 

EWS,  United  States  of  America 

and 33  n" 

JOANNA,  Queen  of  Navarre 320  n 
OHANNA  THOLEN  the  (6  C. 

Rob.  72) 380  n 

JOHANNESBURG,  British  resi- 
dence at 78  n 

"OHN  II,Arragon 320n 

OHN  IV,  of  France 1^1  n" 

'  OHN  IV,  Portugal 191  n" 

,  OHN  of  France  (1356) 45 1  n» 

OHN  of  Luxemburg 315  n" 

'  OHN  of  Portugal 207  n« 

;  OHN,  the  (2  Dods.  336) 291  n'» 

OHNSON.  J 302  n" 

OHNSTON,  General 268  n»« 

JOINING  CREW  of  belligemt 

man-of-war 208  n* 

JONES  V.  GARCIA,  dell.  Rio. 

(1  Turner  &  Russ.  297) 211  n 

JONGE  MARGARETHA,  (1  C. 

Rob.  189) 383  n» 

JOSEPH  II,  Emperor 295  n 

JOSEPH  IV,  Emperor 247  n« 

JOUNGE  THOMAS  (3  C.  Rob. 

233  n) 379  n» 

JUDICIAL  documents 311 

JUDICIAL  power 40  n» 

JUDICIAL  remedy 43 

JULIANA,  the  (4  C.  Rob.  328\  379  n» 
JURAL  CONCEPTION  of  con- 
duct  46,  143 

JURE  BELLI 284 


JURISDICTION 

Alien j437 

Conflict  of JS99,  502 

Definition  of §96 

Envoy  in §185 

Head  of  state 198,  199 

In  rem 347 

Maritime  belt  in (312 

No  state,  in 260 

Personal 8^7 

Sea  in 347 

State  municipal  law,  distin- 
guished from {219 

Territorial §98 

Tribal 597 

Vessels  in  maritime  belt §316 

Vessels  on  high  seas §284 

JURISDICTION  over  members 

outside  the  state 127 

"  URISDICTION  of  prize  courts. .  357 
URISDICTION,  treaties  of . . .  429  n« 

*US 44  n« 

US  ALBINATUS 26  n" 

^US  ANGARIE 329  n« 

Jus  DETRACTUS 26  n» 

JUS  GENTIUM 144  n«,  171 

US  INTER  GENTES....145n.  171 
*US  POSTLIMINIUM.. 360 n», 288 n 
(See  Postliminium) 

US  QUARTERISRUM 240  n» 

US  SANGUINIS 12  n» 

US  SOLI 12  n« 

^UST  War 144  n*' 

USTICE 2S.  105 

USTINIAN,  Emperor 418  n" 

K 

KALKSTEIN,  Colonel  von 41  n« 

KANT.  Emmanuel 1 10  n« 

KARAGEORGEVITCH,  Peter, 

King  of  Servia 185  n* 

KARA  Sea 346  n,  375  n 

KARA  STRAITS 375  n 

KARUN  River 297  n 

KATTGUT 375  n 

KAWANANOKOA  v.  POLYBLANK 

(205  U.  S.  349) 200  n» 

KETLEY,  Mr 213  n 

KEITH,  Marshal 213  n" 

KELMtS 28?  n" 

KENAN.  George 33  n» 

KENNETT    v.    CHAMBERS 

(14  Howard  38) 215  n» 

KENYER,  Meso,  battle  of 228  n» 

KERTCH,  Straits  of 346  n 

KEVENHULLER,  Count  de. . .  .225  n 
KEY  WEST,  mob  violence  to 

Spaniards  at 31  n 

KHANATES  OF  KHIVA  and 

Bokhara 79  n 
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KIAOCHAU 317  n 

KIEL  CANAL 289  n* 

KINDERS  KINDER,  the  (2  C. 

Rob  88.  1799) 378  n» 

KINDS  OP  INTERNATIONAL 
LAW:  Actual,  Administrative, 
American,  Comity,  Common,  Con- 
ventional, Customary,  European, 
General,  Ideal,  Morality,  Natural, 
Necessary,  Positive,  Real,  Par- 
ticular, Theoretical,  Universal, 
Voluntary 162 

KINDS  OF  EMBARGO 564 

KINDS  OP  NEUTRALITY:  Abso- 
lute, Armed,  Benevolent,  Con- 
ventional, General,  Imperfect, 
Partial,  Perfect,  Permanent, 
Perpetual,  Qualified,  Strict,  Tem- 
porary, Voluntary J667 

KINDS  OF  REPRISALS 553 

KINDS  OF  WAR:  Accessor/.  Aerial, 
African,  American,  Ancient,  Asi- 
atic, Civil.  Conquest,  Defensive, 
European,  Formal,  General,  Illegal, 
Illegitimate,  Imperfect,  Inde- 
pendence, Informal,  Insurrection, 
Intervention,  Internal,  Insular, 
Just,  Land,  Lawful,  Legal,  Legi- 
timate, Limited,  Material,  Mari- 
time, Medieval,  Mixed,  Modem, 
National,  Non-solemn,  Opinion, 
Offensive,  Perfect,  Political,  Prin- 
cipal, Private,  Public,  Reforma- 
tion, Religious,  Regular,  Revo- 
lution, Solemn,  Special,  Sub- 
marine,       Unjust,        Unlawful, 

Unlimited §62 1 

KINGS  CHAMBERS.  .372  n",  377  n» 

KINISKY,  barbarity  of 228  n^ 

KISKA 382  n* 

KNIPHAUSEN.  status  of 79  n 

KOCH,  General 255  n 

KOLOMON,  King  of  Hungary.  .71  n» 
KOREA 

Japan,  protection  of 79  n 

Japan,  merger  into 95  n'* 

King  of,  title  of 1 17  n» 

Treaties  of,  efifect  of  merger 

upon 463  n 

KOSZTA,  Martin,  case  of.  16  n",  37  n« 
KOWSHING,  the 

177  n",  373  n,  390  n,  462  n" 

KRUGER,  President 177  n" 

KRUGER,  Rudolph 190  n 

KUANG  CHOW 317  n 

KURISCHE  HAFP 372  n" 

KURLIES 316n 


LA  ARMISTEAD  de  RUES  (5 

Wheat.  385) 180  n* 

LA  BOUDEUSE 364  n»* 

LADD.  William llOn 

LADRONE  Islands 315  n» 

LA  PLATA  River 296n 

LA  ROCHELLE,  siege  of  (1628) 

252  n>A 

LANCASTER,  Duke  of 264  n»« 

LAND  DOMAIN 286  n** 

LAND  DOMAIN,  meaning  of,  287  n" 

LAND  TITLES 311  n" 

LAND  LOCKED  seas 297  n» 

LAND  War 144  n^« 

LANGUAGE  of  intercourse j200 

LANZA,  Sig 92  n 

LAPEROUSE,  Count 364  n>* 

LATIN  language 406 

LAUBAUN,  the 330  n« 

LAUEXBURG 282  n»* 

LAURENS,  Henry 253  n" 

LAW 

Authors'  definition  of §24 

Current  definitions  of (23 

Definitions  of §{23,  24 

Divisions  of §27 

Ethics  and 547 

History  of §26 

International Chap.  3 

Individual  attitude  toward §25 

Municipal §125 

Nature  of §25 

Origin  of §26 

Private  international  law §  1 24 

State,  relation  of ,  to §25 

LAW  among  nations 171 

LAW  making  effect  of  treaties. . . .  467 

LAW  making  treaties 429  n" 

LAW  OP  NATIONS 171 

LAWS  OF  PEACE 171 

LAWFUL  War 143  n" 

LAWS  OF  WAR 

Binding  force  of |735 

Definition  of |734 

Precise,  efforts  to  establish §736 

LEAGUE 429  n«* 

LEAGUE  OP  THE  BALTIC 

POWERS 169  n« 

LEAGUE  V.  de  YOUNG  et  al. 

(U  Howard  185) 17  n» 

LEAGUE  of  friendship 407 

LEAGUE  of  nations 1 1 1  n 

LEASE  of  state  territory,  282  n",  3 1 7  n 

LEE,  General 419n» 

LEEK  River 295  n 

LEGAL  DIFFERENCES §542 

LEGAL  DOCUMENTS 311  n 

LEGAL  NATURE  of  interna- 

tional  law §1 10 
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LEGATES 205  n" 

LEGATI  a  latere 205  n" 

LEGATI  del  latere 205  n" 

LEGATION,  right  of §153 

LEGATIONS,  the 92  n 

LEGISLATURE,  power  of 40 

LEGITIMATE  War 143  n» 

LEIDEN,  University  of 76  n* 

LE  LOUIS  (2  Dods.  210) 368  n 

LESLIE,  Bishop  of  Ross. .  192  n,  224  n 

L'ETOILE,  the 364  n" 

LEOPOLD  of  Belgium 320  n 

LEOPOLD   II,   Emperor  of 

Austria 264  n',  321  n 

LETTERS  OP  MARQUE.  224  n,  §554 
LETTERS  OF  PERMISSION,  244  n 

LEVY  EN  MASSE 240 

LEX  TALONIS 108  n 

LIAO-TOANG  Peninsula 329  n» 

LIBERIA 
German  aggression,  war  of,  in,  186  n 
International  status  of,  106  n",  107  n* 

Origin  of 94  n»,  91  n* 

LIBRARIES 311 

LIEBER.  Francis 234  n 

LIECHTENSTEIN 

Intercourse  by 184  n* 

International  status  of 106  n* 

Paris  Peace  Conference  of  1 9 1 8, 

representation  at 134  n* 

LIGHTHOUSE  boats 313 

LIGURIAN  Sea,  346  n,  348  n,  371  n» 

LIMITATIS 298  n« 

LIMITED  GOVERNMENTS 

Intercourse,  power  of §133 

Ratification  by §357 

Territory,  transfer  of §246 

Treaties,  entering  into §352 

War-making §604 

LIMITED  RATIFICATION....  421 

LIMITED  war 144  n" 

LIPPINCOTT,  Captain 260  n» 

LITHUANIA,  Poland  personal 

union  with 84  n**,  303  n 

LITHUANIA,  recoenition  of . . .  1 15  n'» 

LITTORAL  STATE 378 

LOBENGULA,  King  of  Matabele 

139  n* 

LOCKHART 209  n 

LODGE  RESOLUTION 27  n" 

LOLA,  the  (175  U.  S.  677) 364  n 

LOMBARDY 

Debt,  apportionment  of,  328  n',  49  n" 

Transfer  of 97  n^   328  n«,  49  n^ 

LONDON,  interests  in 31 

LONDON  STOCK  EXCHANGE. 

alien  membership  in 23  n' 

LOOTING 279n» 

LOOTER,  restraints  on 279  n> 

LOPEZ,  President  of  Argentine. .  247 


LORDSHIP 284  n* 

LORRAINE 95  n",  290  n' 

LORRAINE,  Duchy  of 320  n 

LORRAINE,  Duke  of 66  n 

LOUIS,  Anjou 320  n 

LOUIS,  Bavaria 209  n" 

LOUIS  Phillipe 100  n»» 

LOUIS  V,  Emperor 319  n»» 

LOUIS  X,  Fiance 322  n» 

LOUIS    XI,    France,    198  n,    212  n«, 

218  n,   315  n",  407  n«,  264  n«. 
LOUIS  XII,  France 

209  n^,  449  n,  228  n» 
LOUIS  XIII,  France 

320  n,  66  n*,  42  n\  146  n> 
LOUIS  XIV,  France,    117  n\  210  n», 
213  n",      231  n,      298  n%      356  n, 
414n^77n,  244n. 
LOUIS  XVI,  France 

263  n>,  264  n\  99  n 

LOUIS  XVIII,  France 100  n" 

LOUISBURG 301  n 

LOUISIANA 

Boundary  dispute  of. .  308  n',  299  n' 
Cession  of 

314  n»,  315  n",  465  n»  181  n« 

History  of 315  n" 

LOW  COUNTRIES 

Intercourse,  power  of 190  n" 

Revolt  of 72  n" 

Transfer  of 220  n 

LUBECK,  neutrality  of  (1850\  194  n" 
LUCQUES,  city  and  county  of,  315  n" 

LUDWIG,  the 391  n« 

LUSATIA.  Marquisate  of 315  n« 

LUSHINGTON,  Dr 358  n 

LUXEMBURG 
France,  proposed  transfer  to 

(1867) 329  n« 

Germany,  violation  of  neutral- 
ity by 435n«,  437n» 

International  status  of 106  n* 

Neutrality  of,  141  n",  176  n",  185  n, 

219  n.  435  n«,  451  n". 

Neutralization  of 81  n 

Netherlands,   personal   union 

with 84  n» 

Ratification,  municipal  law. .  .414  n^ 

LUXOR,  the 385  n> 

LUXOR,  Count,  dismissal  of 

192  n,  228  n,  255  n 
LYMOON    PASS 373  n 

M 

McCANN,  Admiral 181  n^ 

McCLELLAN.  General 419  n» 

McILVAINE  V.  COXE'S  LESSEE 

f2Cranch  280) 17  n^ 

McKEAN.  C.  J 328  n» 
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McLEOD,  case  of 104  n\  72  n» 

MACARTNEY  v.  GARBUTT, 

(1908)  24  Q.  B.  368 255  n» 

MADAGASCAR,  capitulations 

with  U.  S.  A 462  n»,  40  n" 

France,  annexation  by,  462  n",  463  n 

France,  protection  by 79  n 

Treaties,  effect  of  merger  on,  462  n" 
MADISON,   James,    President 

MAGELLAN,  Straits  of 

375  n,  466  n,  171  n»» 

MAGELLAN,  pirates,  the 358  n 

MAGNUS,  the  (1  C.  Rob.  31),  370  n' 
MAID  OF  ORLEANS,  inter- 

course  by 190  n" 

MAINE,  state  of 440  n" 

MALTA,  neutralization  of,  81  n,  171  n" 

MALTA,  transfer  of 321  n 

MALTA,  knights  of,  reprisals. 

Great  Britain 99  n 

MAN  as  rational  animal 33 

MANFROI 217 

MANU,  code  of 51 

MARGARETHA  MAGDALENA 

2  C.  Rob.  138) 370  n\  285  n» 

MAINTENANCE  of  blockade. . .  §997 
MAJOR  REPUBLIC  OF  CEN- 
TRAL AMERICA 86  n 

MANOUBA,  the 421  n'«.  171  n«* 

MARAIS  V.  G.  O.  C,  lines  of  com- 
munication and  the  Attorney- 
General  of  Cape  Colony   (L.  R. 

1902.  A.  C.  109) 414  n'» 

MARCHEGG,  battle  of 228  n» 

MARCHES,  union  with  Italy.  .318  n»» 

MARCY,  secretary 227  n 

MARCOLETA.  Mr 227  n 

MARESCHAL,  de  St.  Andrew.  . 249  n 

MARGINAL  belt 287 

MARGINAL  WATERS,  mean- 

of 287 

MARIA,  the  (1  C.  Rob.  340, 

1799) 351  n« 

MARIA  ARENDZ,  the 327  n« 

MARIA,  the  (5  C.  Rob.  365, 

1805) 386  n» 

MARIA,  the  (6  C.  Rob.  201, 

1805) 399  n 

MARIANNA,  the  (1  C.  Rob. 

24.  1805) 362  n» 

MARIANNA,  the  (6  C.  Rob. 

24,  1805) 372  n» 

MARIANNA  FLORA,  ( 1 1  Wheat. 

I,  1826) 365  n* 

MARIA  THERESA 

85  n\  328  n«,  48  n",  180  n 
MARIENBURG,  Fortress  of.  .331  n'< 
MARIETOS    LAKE,    enlarge- 
ment of  (1801) 283  n" 


MARINI.  Antoine 1 10  n» 

MARITIME  BELT 

Asylum  in §§322,  326 

Belligerent  state  act  in §692 

Coastwise  trade |330 

Definition §310 

Extent  of §311 

Fisheries  in §329 

Foreign  state,  and §313 

Individual  alighting  from  vessel 

§317 

Involuntary  entry  into §328 

Jurisdiction  in §312 

Littoral  state  and.  ...  §§312,  13,  314 
Member  of  neutral  state  in ... .  §701 
Municipal  law  of  littoral  state. .  §314 

Passage  through §319 

Private  vessels  in §324 

Public  vessels  in §§320,  321 

Treaties,  affecting §33 1 

Third  states §327 

Vessels  in §315 

Voluntary  entry  into §3 1 8 

Width  of §310 

MARITIME    CEREMONIES 

in  open  sea 354 

MARITIME    CEREMONIES 

in  marc:inal  belt 392 

MARITIME  domain 286n*** 

MARITI.VIE  regulations 349 

MARITl.ME  states 345 

MARITIME  War 144 n" 

MARMORA,  Sea  of 346  n 

MARQUIS  BACQUEHEM,  the 

328  n« 
MARQUIS  DF  SOMERUELES, 

Stew.  Nov.  Scot.  482 365  n>» 

MARRIAGE  between  heads  of 

state,  effect  of 84  n" 

MARRIAGE,  treaties  of.  .408,  429  n» 

MARRIED  women 409 

MARS,  the  (6  C.  Rob.  79) 372  n» 

MARSALL  ARCHIPELAGO. ...  79  n 

MARSHALL.  C.  J 377  n^  378  n" 

MART,  letters  of 105  n» 

MARTHA,  the  (3  C.  Rob.  106, 

1800) 361  n" 

MARTHA  Washington,  the 327  n 

MARTIAL  law 29 

MARTIN,  Peter,  case  of 76  n 

MARY  of  Burgundy 320  n 

MARY  of  England 84  n'» 

MARY,  Queen  of  Scots 

84  n'»,  192,  199  n«,  224  n,  65  n» 
MARY  FORD,  the  (3  Dall,  188, 

1796) 180  n< 

MASON 25^  n« 

MASSACHUSETTS 440  n» 

MASSACHUSETTS,  volunteer 

militia,  rifle  team  in  England,  71  n^' 
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MATERIAL  war 144  n" 

MATTHIAS  CORVINUS,  bar- 
barity of 228  n^ 

MAXIMILIAN,  Emperor,  320  n,  449  n 
MAX  I M I  LI  AN ,  government  of, 

in  Mexico 121  n* 

MEANS  OF  REDRESS 

Force §548 

Preliminary  conversations §547 

When  mav,  be  resorted  to §572 

MEAUX,  siege  of  (1421) 232  n" 

MECHLIN,  city  of 315  n^* 

MECKLENBURG,   refusal    to 

recognize  Italy  (1861),  109n,  1 15n'» 
MECKLENBURG,    Duke    of. 

198  n,  310  n 
MECKLENBURG-SCHWERIN 

and  Weimar 3l7n 

MEDICI,  House  of .320  n 

MEDIEVAL  TIMES 

53,  -^Sn*,  126,  18S  187,  196,  197 
MEDIEVAI.  BARBARITY....  228  n 

MEDIEVAL  WAR 142ni» 

MEDINA  E'miijdio 75  n" 

MEDITERRANEAN  SEA 346  n 

MEMBER  of  belligerent  state. . .  §712 
MEMBER  of  neutral  state 

Belligerent  state  in  jurisdiction 

of §709 

Filibustering  expeditions §704 

Foreign  enlistment §705 

Home  territory  in §701 

Loans §706 

Maritime  belt  in §701 

Munitions  of  war §702 

Neutral,  another  in  jurisdiction 

of §708 

No  state,  jurisdiction  of §711 

Outside  the  jurisdiction §707 

Sea,  high  on §710 

Shipbuilding §703 

MEMBER  of  the  state  defined. . .  11  n» 
MEMBER  of  state  as  envoy.  .210,  254 

MEMBERS  of  the  state 104 

MEMBERS  of  the  state,  juris- 
diction over 127 

MEMBERSHIP  in  community  of 

state §80 

MEMBERSHIP  in  state 

Changes  in  membership §432 

Constitutes  what §43 1 

Definition  of §430 

Individual  change  in §433 

International  change  in §434 

MEMEL,  execution  of  Kalstein  at 

41  n> 
MEMORANDA-MEMOIRES,  429  n" 
MEMORIAL  DIPLOMATIQUE, 
Spain 45^n^ 


MENAM,  blockade  by  France 

(1893) 119n 

MENDOZA 224  n 

MENIN,  Fortress  of 33!  n" 

MERCENARIES,  bands  of. . .  .357  n»» 

MERCENARY  troops §743 

MERCHANTS    self-protection 

during  middle  ages 350 

MESOPOTAMIA 51.  126 

MESSINA,  blockade  of  (1860),  118  n» 

METEOR,  the 211  n 

METZ,  capitulation  of . ...  185  n,  219  n 

MEUSE  River 295  n 

MEXICO 

Aliens,  damages  to 35  n* 

Aliens,  immovables,  ownership 

of 27  n» 

California,  GuJf  of 295  n 

Colorado  River 295  n 

Cutting  case 75  n" 

France,  blockade  by,  for  non- 
payment of  bonds  (1861) 

38  n,  121  n« 
France,  blockade  by  (1838) ...  1 18  n» 

Government  of 86  n* 

Great   Britain,   non-payment 

of  lx)nds  (1M61) 38  n,  121  n« 

Gulf  of 346  n 

Interference  of  powers  (1861),  121  n* 

International  status  of 106  n' 

Maritime  belt,  private  foreign 

ships  in 388  n" 

Medina,  Emigdio 75  n" 

Powers,  interference  of  (1861),  121  n^ 

Privateering 244  n 

Private  enemy,  individual,  in  jur- 
isdiction on  outbreak  of  war,  415  n** 
Ratification  of  treaty,  muni- 
cipal law 414  n' 

Rogatory,  letters 79  n* 

Spain,  non-payment  of  bonds 

38  n,  121  n« 
Texas,  troops  in  (1876,  1899),  71  n«* 

U.  S.  A.,  interference  of 67  n* 

MICHIGAN.  Lake 297  n» 

MIDDLE  AGES 357  n",  414  n" 

MIDDLE  CLASSES 279 

MILAN  deciee 400  n» 

MILITARY  congresses 264  n« 

MILITARY  efficiency 229.  279 

MILITARY  law 231  n» 

MILITARY  occupation 

llln»  302nu  303n 

MILITARY  servitude 331  n« 

MILITARY  suppUes 307 

MILITARY  treaties 429  n" 

MILITIA 239 

MINERVA,  the  (3  C.  Rob.  229)  379  n" 
MINING  RIGHTS,  conveyance 

of 311n» 
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MINISTERS 205  n" 

MINISTERS,  charges  d'affaires 

205  n" 
MINISTERS  plenipotentiary,  205  n>« 

MINNESOTA,  the 396  n* 

MINORITY 409 

MISSION  OF  ENVOY 

Beginning  of §199 

Termination  of §199 

MISSIONARIES,  sending  of  33  n»  34n 

MISSISSIPPI,  opening  of 295  n 

MIXED  war 144  n»* 

MOB,  not  a  state 64 

MOB  VIOLENCE  against  alien ...  30  n 

MODERN  MAN 126 

MODERN  War 142  n» 

MODESTA,  the.  capture  of 197  n» 

MODUS  VIVENDI. 429 n" 

MOLAMBO  FIRE  CLAIMS. .  .24  n» 
MOLDAVIA  WALLACHIA 

Suzerainty  of  Porle 79  n 

Intercourse,  powers  of 190  n'* 

MONACO 

Florence 79  n 

France,  protection  by 79  n 

Holy  See,  representation  at . .  1 92  n^* 

International  status 106  n* 

Sardinia 79n 

Savoy 79  n 

Spain 79  n 

MONARCHIES 277,  319  n»« 

MONARCHIES  existing  (1914),  106  n» 

MONARCHS 279 

MON  ARCHS,  disposition  of  ter- 

ritory 319  n^» 

MONEY. 307 

MONROE  DOCTRINE. .  121  n.  122  n 
MONROE,  President  U.  S.  A. . .  121  n» 

MONS.  Fortress  of 331  n'* 

MONT  NAPOLEON 428  n« 

MONTALET  v.  MURRAY  (4 

Cr.  46) 29n* 

MONTAUBAN,  siege  of 67  n 

MONTENEGRO 
Antavari,  Port  of,  closed  to 

men-of-war 332  n,  382  n* 

Austria,  administration  in 332  n 

International  status 106  n* 

King,  title  of 88  n 

Mercantile  flag  restricted  to. .  .345  n' 
Ratification,  municipal  law. .  .414  n' 

Recognition  of  (1878) 1 18  n' 

Religious  disabilities  in 332  n 

Turkish  debt,  assumption  of 

(1878) 328  n« 

Turkey,  protection  by 79  n 

Vessels  of  War,  none 350  n*' 

Visit  of  ships  of  war 382  n* 

War  by 140  n^ 

War  flag,  none 332  n,  345  n* 


MONTEZUMA,  the 358  n 

MONTI,  Marquis  de 225  n,  25 1  n 

MONTMORENCY.  Duke  of 66  n 

MOORS  in  Gibraltar 331  n" 

MORALITY,  international 163  n^ 

MORAY  FIRTH 372  n" 

MOREA,  the 315  n» 

MORESNET 282  n" 

MORMONS 33  n» 

MOROCCO 
Anglo-French  agreement  (1904) 

307  n« 

Capitulations  U.  S.  A 40  n 

France,  protection  by 79  n 

Question 307  n' 

MORRIS,  Gouvemeur 225  n 

MORTGAGE  of  state  territory,  317  n 
MORTGAGE  of  elector  of  Hesse 

Cassel  in  Mecklenburg 310  n 

MOSQUITO  COAST  dispute. .  .299nT 

MOSQUITO  River 299  n» 

MOST  FAVORED  nations  clause 

467  n 

MOST  SERENE  republic 87  n» 

MOTHERLAND 283  n» 

MOUTH,  word  of 406 

MOVABLES 307 

MOVING  STATE 68 

MOZAMBIQUE  Channel 346  n 

MUNICH  devastation  (1704).  .283  n" 

MURAT 100  n»,  35  n',  184  n» 

MURDER  at  sea 353 

MURDER  in  maritime  belt 389  n 

MUSCAT,    capitulations    with 

U.  S.  A 40  n 

MUSEUMS 307,  311 

MUNICIPAL  LAW 

Defined 359,  §125 

International  law  distinguished 

from §125 

Part,  not,  of  international  law. .  §126 

MUNICIPAL  LIFE 143,  154 

MUNICIPAL  TITLE 280 

N 

NADIR  SHAH,  Emperor  of 

Persia  435  n' 

NANCY.'the  (3  C.Rob.  *122)'.V.385  n> 

NANCY,  the  (3  C.  Rob.  82) 380  n 

NANCY,   court  of  appeals  at 

(1870) 306  n" 

NANCY,  siege  of  (1476) 252  n" 

NANTES,  edict  of  4/22,  1622. . .  .42  n* 
NAPLES 
Alien,  liability  of  successive 

govomments  to 35  n* 

Cagliari,  the  ( 1 857) 366  n« 

France,  suspension  of  inter- 
course   1 85  n* 

France,  occupation  by 310  n 
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NAPLES  {Continued) 
Great  Britain,  suspension  of 

intercourse 185  n* 

Italjr,  merger  into 462  n»* 

Origin  of 309  n" 

Sulphur  monopoly,   Great   Britain, 

438  n',  38  n 

Transfer  of 320  n 

Viceroy  of,  power  of  inter- 
course  192  n'- 

NAPOLEON  I,  100  n«   120n^  251  n, 

414  n^  455  n".  35  n\  109  n,  184  n», 

185  n,  308  n*,  310  n,  400  n»,  416  n*, 

417  n. 

NAPOLEON  II.  Emperor,  92  n,  252  n 

NAPOLOEN  III 

120n«»,  414n^  198  n,  306  n" 
NAPOLEONIC  WARS.  .423  n\  365  n 
NASHVILLE  &  TUSCORORA,  199  n 

NATION,  obscurity  of 66 

NATION  defined J41 

NATIONAL 11  n« 

NATIONAL  War 144  n« 

NATIONALITY  of  a  ship 352  n* 

NATIONALITY,  sentiment  of 66 

NATURAL  BOUNDARIES. .  .298  n» 

NATURAL  LAW 163  n» 

NATURALIZATION 12  n 

NAVARINO.  battle  of 118  n^ 

NAVIGABLE  rivers 291  n« 

NAVIGATION  in  rivers 291 

NAVIGATION  OF  THE  OPEN 
SEA 

Freedom  of  the  sea §281 

Identification  of  a  ship §283 

Interference  between  ships §292 

Jurisdiction  of  a  state  over 

vessel §284 

Kinds  of  vessels §282 

Pirates §286 

NAVARRE 95  n",  320  n 

NAVARRE,  insurgents  of  (1873) 

208  n> 

NECESSARY  ENVOYS 203  n» 

NECESSARY  international  law 

164  n« 
NECESSITY,  141,  158,  183,  219,  439 

NECESSITY  in  war 229 

NEGATIVE  SERVITUDES. .  .331  n" 

NEGOTIATION  of  a  treaty §353 

NEGOTIATION 103  n 

NEREIDE,  the  (9  Cr.  388) 377  n^ 

NETHERLANDS,  UNITED 
PROVINCES 

Alien  v.  alien  jurisdiction 29  n^ 

Belgium,  division  of 95  n^^ 

Blockade,  decrees  of  (1630) . .  .395  n*» 

Blockade  of 398  n 

Cape  of  Good  Hope,  route 
around 348  n 


NETHERLANDS 

Confederate  government  of 85  n* 

Coal  mines 33 1  n^ 

Dutch  East  India  Co 210  n« 

Enemy  ship,  goods  in  (1338).  .375  n* 
Envoy,  controversies  between 

(1651) 259  n" 

Envoy,  immunity  of,  229  n**,  239  n", 
230  n»^  231  n,  236  n,  245  n",  250  n 

Envoy  of,  as  witness 233  n' 

Foreign  enlistment 215  n 

France,  dependent  kingdom  of 

103  n« 
France,  irritation  at  jests  and 

medals  (1672) 77  n 

Free  ships  make  free  goods. .  .367  n* 

Furnishing  troops 180  n 

Great    Britain:     Fisheries,    contro- 
versies with,  391  n*;  Grotius,  pub- 
lication of,  objection  to   (1619), 
76  n';      Leiden      University     of, 
*  objection  to  appointment  at  (1609) 
76  n*;     Treatv,    obligation    with, 
repudiation  of  (1780),  99  n. 
Head  of,  outside  jurisdiction. .  200  n^ 
Holy  See,  representation  at,  192  n** 

International  status  of 106  n* 

Kingdom  of,  creation  of 92  n 

Krueger,  President,  sending  for 

(1901) 177  n" 

Loans,  belligerent,  raised  in . . .  215  n 
Luxemburg,  cession  to  France 

(1867) 329  n« 

Luxemburg,    personal    union 

with 84  n" 

Maritime     belt,     belligerent 

man-of-war  in 195  n 

Maritime   belt,    public    ship 

Spanish  in 200  n**,  385  n" 

Member  of,  as  envoy  to 210  n* 

Member  states,  power  of  inter- 
course  190  n» 

Neutral  goods  in  enemy  ships,  376  n* 
Neutral  marginal  waters,  cap- 
ture in 197  n 

Neutral,  prisoners  on  belliger- 
ent ships 203  n* 

North  Sea  fisheries 392  n* 

Pacific  blockade  of  (1833) ....  118  n" 

Papal  Bull,  disregard  of 306  n* 

Prisoners  of  war 255  n 

Private  prop,  in  juris,  outb.  of 

war 322  n* 

Privateering 244  n 

Pnissia,  King  of,  immunity  in,  199  n" 

Rank  of  republic  of 123  n» 

Ratification,  municipal  law. .  .414  n* 

Rhine.  River 291  n\  294  n 

Rogator\%  letters 79  n* 

Rule  of  (1756) 379  n 
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NETHERLANDS  (Continued) 
Savoy,  interference  in  (1827) . .  .67  n 

Scheldt  River 295  n,  382  n« 

Senate  decree  of  (1438) 376  n* 

Treaty,  refusal  to  ratify  ( 1 84 1 )  4 1 9  n" 

Truce  (1609) 431  n»» 

U.  S.  A.:  Alliance  between,  plan  of, 
253  n*^;     Recognition    of,    116n; 
Ships  of,  seizure  of,  103  n'. 
Venezuela,    reprisals    against 

(1908) 100  n 

Zuyder  Zee 372  n" 

NETZE  RIVER 294n 

NEUFCHATEL 
Prussia,  personal  union  with,  84  n^' 

Switzerland,  merger  into 95  n** 

NEUSTRA.  SENORA  DE  LA 

CARIDAD  (4  Wheat.  497),  180  n* 

NEUTER 165  n» 

NEUTRAL  PROPERTY 

Belligerent  power  over §278 

Defensively    armed    merchant- 
men   §973 

Enemy  public  vessels,  in §97 1 

Neutral  private  ships,  in §975 

Neutral  public  vessels,  in §974 

NEUTRAL  STATE  ACT 

Direct  assistance §676 

Furnishing  troops §680 

Indirect  assistance §677 

Loans (679 

Maintenance  of §675 

Munitions  of  war §678 

Naval  forces  furnishing §680 

No  state  in  jurisdiction  of |683 

Notification  of §674 

Prize  courts,  setting  up §681 

Purchase  of  conquered  territory,  §682 

Recognition  of §674 

Sea,  high  on §683 

Third  state,  in  jurisdiction  of. .  §683 

Troops  furnishing §680 

NEUTRAL  TERRITORY 
Land: 

Diplomatic  officers,  acts  of §690 

Levy  of  troops §689 

Military  use §687 

Prisoners  of  war  in §688 

Prize  courts,  setting  up §691 

Maritime  belt: 

Captures  in §694 

Communications  as  base  of . . .  §697 

Prisoners  of  war  in §696 

Prize,  bringing  in §695 

Uses  of §693 

NEUTRAL  VESSEL 

Blockade §995 

Dispatches  of  enemy,  carrying,  372  n* 

Enemy  goods,  carrying §967 

Enemy  trade,  engaging  in §965 


NEUTRAL  VESSEL 

Freight |968 

Fraudulent  conduct §963 

Hostilities  in  area  of §961 

NEUTRALITET,  the  (3  C.  Rob. 

295) 383  n« 

NEUTRALITY 

Absolute 169  n* 

Armed 169  n« 

Benevolent 169  n' 

Belligerent  state,  act  of §684 

BelliKerent  state,  member  of . . .  §712 

Conventional 169  n* 

Definition  of §661 

Dependent  state  of §670 

Direct  assistance §676 

Duties  of,  notion  of §663 

General 169  n» 

History  of §665 

Hostilfties,  special  during §671 

Imperfect 169  n* 

Indirect  assistance §677 

Kinds  of §667 

Maintenance  of §675 

Member  of  neutral  state §700 

.  Member  of  belligerent  state §712 

Money,  loan  of §§679,  706 

Munitions  of  war §§678,  702 

Naval  forces  furnishing §680 

Neutral  state,  act  of §673 

Neutral  state,  member  of §700 

Notification  of §674 

Partial 169  n» 

Particular  territory  of §669 

Perfect 169  n* 

Permanent 170  n' 

Perpetual 170  n' 

Prize  courts,  setting  up §681 

Purchase  of  conquered  territory,  §682 

QuaUfied 170  n«,  §672 

Recognition  of §674 

Remedy  for  violation  of §668 

Rights  of,  notion  of §663 

Rules  of §664 

Special  instances  of §669 

Strict 170n» 

Temporary 170  n* 

Theory  of §666 

Third  states,  juris,  of .  . . .  §§683,  708 

Treaty,  previous,  effect  of §672 

Troops,  furnishing §679 

Violation  of §668 

Voluntary 170  n" 

NEUTRALITY,  treaties  of. . .  .429  n« 

NEUTRALIZED  STATE 

Definition  of §53 

Territorv,  transfer  of ,  by §249 

Treaties' by 412,  §347 

War,  in  time  of §673 

War,  power  of §617 
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NEW  BRITAIN 303  n 

NEWFOUNDLAND,  law  as  to 

foreign  fishing  vessels 389  n 

NEWFOUNDLAND       FISH- 
ERIES  391  n« 

NEW  GRANADA,  Pacific  block- 
ade of  (1S36) 118  n« 

NEW  GRANADA,  blockade  of  insur- 
gent ports  (1860,  118  n",  400  n" 
NEW  GUINEA,  protection  by 

Germany 79  n,  303  n 

NEW  HEBRIDES 282  n'* 

NEW  IRELAND 303  n 

NEW  JERSEY 283  n« 

NEW  ORLEANS,  mob  violence 

NEW  SOUTH  WALES. '.V/.'.V/.eSn 

NEWTON,  the 388  n>« 

NEW  YORK  STATE 74 

Interests  in 31 

McLeod  and 104  n* 

Privateering 244  n 

NIAGARA,  the 396  n« 

NICARAGUA 
De  facto  government  in  ( 1 854)  121  n' 
German  aggression,  war  of.  in.  1 86  h 
Holy  See,  representation  at,  192  n** 

International  status  of 106  n' 

Major  republic.  Central  Amer- 
ica, and 86  n 

U.  S.  A.,  bombardment  Grey- 
town  (1854) 121  n« 

U.  S.  A.,  landing  troops 72  n" 

NICARAGUA.  Lake  of,  neutral- 
ity of 171n»» 

NICE 120  n»».  318  n»« 

NIEMEN  River 414  n^ 

NIGER  River 296 n.  171  n" 

NIGRETIA.  the 373  n 

NIKITSCHENKOW 242  n 

NOAH,  Mr 212  n« 

NOMAD  state 125 

NON-CHRISTIAN  states,  trea- 
ties with 411 

NON  HOSTIS 166  n 

NON-MARITIME  states 345 

NON-MEMBER  states,  treaties 

with 410 

NON-PERFORMANCE  OP 
TREATY,  EXCUSE  FOR 

Breach  bv  other  party §375 

Change  in  circumstances §381 

Duress §^82 

Fraud §378 

Illegality §376 

Inconsistency §379 

Immorality §.^76 

Impossibility  of  performance. . .  §377 
Prejudicial  to  the  interests  of 
the  state §380 


NON-PERFORMANCE 

Rehus  sic  stantibus 1381 

Ultra  vires §386 

NON-SOLEMN  war 145  n»» 

NOOTKA  SOUND 

29Q  n'.  308  n\  348  n,  372  n" 

NORFOLK,  Duke  of 65  n 

NORMANDY.  Duke  of 197  n" 

NORMANDY,    merger    into 

Fr.mce 92  n,  95  n** 

NORMANDY.      private      property, 
seizure  of,  on  conquest  of  En^^^and 

(1066^ 331  n« 

NORWAY 

Belligerent  men-of-war  in 195  n 

Extra-territorial  criminal  law.  .75  n* 

International  status  of 106  n' 

Maritime  belt,  claim  of 377  n* 

Neutrality  of 81  n,  175  n» 

Pacific  blockade  of  (1814) ....  1 18  n" 
Ratification,  municipal  law. .  .414  n* 

Rogatory,  letters 79  n* 

Sweden,  neutralization  of  frontier, 

172  n 

Sweden,  union  with 85  n^ 

Treaties,  effect  on,  of  dissolu- 
tion of  union  with  Sweden,  462  n** 

NOTES,  exchange  of 406 

NOTIFICATION 103  n 

NOTIFICATION  of  blockade. . . .  §999 

NORTH  AMERICA 308 

NORTH  AMERICAN  coloni- 

•/ntion  304  n",  308 

NORTH  AMERICAN  Indian 

hunting  grounds 238,  305 

NORTH  AMERICAN  rivers. . .  295  n 
NORTH  ATLANTIC  coast  fisheries 
arbitration.  369  n^»,  377  n»,  391  n« 
NORTH  BORNEO  and  Great 

Britain 79  n 

NORTH  BORNEO  Company. . . .79 n 

NORTH  CHANNEL 375  n 

NORTH    GERMAN    LLOYD,    sale 
of  ships  to  Russia  (1904),  178  n»« 

NORTH  SEA 346  n,  348  n 

NORTHEAST  BOUNDARY 

299n^440n»^  463n 
NORTHWEST  COAST  of  America, 

299  n\  308  n* 

NOVARA.  the  (1859) 365  n 

NOVA  SCOTIA 372  n",  314  n" 

NUNCIOS 205  n»« 

NUNEZ,  Admiral 253  n, 

O 

OATH  of  sovereign 434  n* 

OATHS 434,  439 

OBJECTof  international  law....   152 

OB  1 ECTS  subject  to  reprisal 106 

OBLIGATION  of  a  treaty 433 
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OBLIGATION  OF  TREATIES 

Factors  impelling §369 

History  of §367 

Internal  effect  of §372 

Limited  government,  effect  of . .  §370 

Opinion  in  favor  of §368 

Practice  in  favor  of .'§368 

State  extends  to  only §37 1 

OBSOLESCENCE  of  treaties.  .448  n» 
OCCUPATION,  belligerent,  extent  of. 

303 
OCCUPATION,  what  amounts  to 

308  n« 
ODDY  V.  BOVIET,  2  East.  473 

(1802) 193  n" 

ODER,  opening  of 294  n 

ODER  river,  Sweden,  possession  of 

292  n^* 

OFFENSIVE  war 143  n» 

OFFICIAL  suite  of  envoy 234 

OKHOTSK,  Sea  of 346  n 

OKI  TEISUKI 251  n 

OLDENBURG 285  n« 

OLDENBURG.  Kniphausen 79  n 

OLDHAMIA.  the 315  n 

ONTARIO,  Lake  of 297  n» 

OPHELIA,  the,  T.  L.  R.  31.  452 

(1915) 315n 

OPINION,  war  of 144  n«« 

ORANGE  FREE  STATE 

Debt  of 328  n« 

Great  Britain,  conquest  by.  313  n*; 
merger    into.    95  n*®;     effect    on 
treaties,  328  n*. 
Great  Britain,  occupation  of,  303  n' 
Treaties  of,  on  merger  with 

Great  Britain,  effect  of 463  n 

ORANGE.  Prince  of 92  n 

ORDENANZA.  the 239  n" 

OREGON  dispute 299  n^  308  n« 

OREL,  the 314  n»* 

ORGANS  OF  INTERCOURSE 

Consuls 193 

Envoys §152 

Foreign  office §  1 5 1 

Government  of  the  state. .  §§  1 43,  1 44 

Head  of  state §145 

Monarchs §  1 49 

President  of  republic §150 

ORIENTAL  Empire 65 

ORIENTAL  races 10 

ORIGINAL  cumminity 93 

ORIGIN  of  international  law. ...    157 

ORIGIN  of  a  state 63 

ORINOCO  River 296  n.  299  n' 

ORKNEY,  mortgage  of  (1468).  .317  n 
OROZEMBO.   the.  6  C.  Rob. 

4.30  (1807) 373  n 

0STERRIS0ER.the,4C  Rob. 

199(1801) 383  n« 


OTTOKAR,  II,  King  of  Bohemia 

228  n^ 
OWNERSHIP  by  a  state,  280,  284  n* 
OXENSTIERN,  ChanceUor. . .  .207  n« 


PACIFICIO,  M..  case  of. .  .38  n,  100  n 

PACIFIC  blockade 103  n,  117 

PACIFIC  Ocean 346  n,  348  n 

PACTUM  DE  CONTRAHENDO 

429  n« 
PALATINE,  elector  of 

197  n,  198  n,  209  n 
PALEOLOGUS,  nephew  of  C:on- 

stantine 315  n** 

PALME,  the 365  n 

PANAMA 

Canal,  and 290  n 

Cocoa  Grove,  mob  violence, 

U.  S.  A 31  n 

Colombia,  revolt  from 1 16  n 

Costa  Rica,  boundary  dispute,  299  n^ 

International  status  of 106  n' 

Molambo  claimants  against  U.  S.  A., 

24  n* 

Origin  of 91  n«,  92  n 

United  States  of  America 

Lca.se  of  strip  to 290  n,  3 1 7  n 

Member  of.  mob  violence  to.  .31  n 

Protection  bv 79  n 

Recognition  oy 1 16  n 

Relations  with 76  n 

PANAMA  CANAL 

Interstate  Canal 290  n 

Neutralization  of 290  n,  171  n»» 

Open  to  all  states 466  n 

Tolls  on.  controversy  between 

Great  Britain  and  U.  S.  A 290  n 

PANAMA  River 296  n 

PANTHER,  German  gunboat  at 

Itajahi 72  n" 

PAPAL  Encyclic.  May  15,  1871 

192  n» 
PAPAL  INTERNUNCIOS.... 205  n»« 
PAPAL  STATES,  foreign  enlist- 
ment (1779) 215  n 

PAPERS  of  Envov 228 

PAQUETTE-HABANA,  175  U.  S. 

677  (1899) 364  n 

PARAGUAY 

Enclosure  an 285  n* 

International  status  of 106  n* 

Non-maritime  state 345  n' 

Paraguav  River  and 296  n 

PARAGUAY  River 296  n 

PARANA  River 296 n 

PARIS,  bombardment  of  (1870) 

253  n^ 
PARLEMENT.  BELGE.  L.  R. 

5  P.  D.  197  (1878) 386n 
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PARLIAMENT 279  n^ 

PARLIAMENT,  attitude  of  22n'^  8  n»« 
PARMA,  Duchess  of,  interfer- 
ence of  Spain  (1860) 66  n 

PARMA,  Duchy  of 320  n 

PARMA,  Duke  of 65  n* 

PAROL  treaty 429  n« 

PARTIAL  neutrality 169  n» 

PART  sovereign  states 77  n* 

PARTICULAR  international  law 

163  n« 
PARTIES  TO  INTERCOURSE 

Barbarous  states §137 

Belligerents §  14 1 

Dependent  states §140 

Holy  See §142 

Independent  states §137 

Member  of  familv  of  nations. . .  §139 
PARTIES  TO  A  TREATY 

Belligerent  states §346 

Dependent  states §348 

Independent  states §345 

Neutralized  states §347 

PARTIES  TO  A  WAR 

Accessory §619 

AlUes §620 

Belligerents §608 

Dependent  states §614 

Guerilla  bands §609 

Historical §607 

Individuals §618 

Neutralized  states §617 

Pirates §612 

Principal  parties §619 

Private  armed  bodies §610 

Private  corporations §613 

Privateers §611 

PARTIAL  ratification 421 

PARTIAL  succession 99  n'» 

PARTICULAR  war 145  n» 

PARTITION  of  Africa 307  n\  n' 

PARTITION  of  Poland,  see  Poland 

PARTY  in  government 100  n" 

PASSAMAQUADDY  Bay 299  n^ 

PAST  conduct 46 

PATAGONIA 151 

PATAGONIA,  barbarous  state ...   151 

PATAGONIA,  interests  in 3 1  n* 

PATENT  U  S.A.  to  aliens 28  n» 

PATENTS  of  English  kings. ...  306  n» 

PAVIA 45!n» 

PAXSO,  neutrality  of . ...  80  n\  171  n« 

PAYS  de  VAUD 317  n 

PEACE  propositions 1 10  n» 

PEACE,  Treaty  of 429  n« 

PEARL  Harbor 382  n* 

PECHI-LI,  Gulf  of 329  n» 

PELEW  Islands 315  n»« 

PELOPONNESSIANS,  envoy 

from 249  n" 


PENALTY  for  carrying  contraband, 

382 
PENALTY  for  running  blockade,  397 
PENHALLOW  v.  DOANE,  3 

Dall.  54  (1795) 244  n 

PENN,  William I10n» 

PENNSYLVANIA 74 

PENTHIEVRE,  house  of 315  n" 

PERFECT  neutrality 169  n* 

PERFECT  war 143  n" 

PERMANENT  neutrality 169  n» 

PERPETUAL  Grant 282  n" 

PERPETUAL  neutraUty 169  n» 

PERSIA 
Aliens,  ownership  of  land  in. .  .27  n" 

Anglo-Russian  convention 322  n* 

Barbarous  state,  a 151 

Capitulations  U.  S.  A 40  n 

Caspian  Sea  and 37 1  n^* 

Envoy,  immimity  of ,  in 231  n 

Family  of  nations,  member- 
ship in 109  n» 

International  status  of 106  n* 

Kanm  River  and 297  n 

Partition  of 322  n 

Shah  of,  in  London  (1873) 199  n 

PERSONA  grata 211 

PERSONAL  effects  of  captain 

and  crew 389 

PERSONAL  jurisdiction 125 

PERvSONAL  law 51 

PERSONAL  negotiations  by 

monarchs 196  n* 

PERSONAL  property 278 

PERSONAL  treaties 430  n** 

PERSONAL  unions 84  n»» 

PERSONALITY  of  a  state §60 

PERSONALITY  of  envoy 211 

PERSONAM,  in  servitudes. . ,  .331  n" 
PERU 

AmazQn  River 296  n 

Chile,  debt  of  (1893) 328  n« 

Chile,  forced  transfer  to  (1893) 

313n».  328n« 
Floating  mines,  setting  adrift,  205  n" 
German  aggression,  war  of,  in. .  186  n 
Holy  See,  representation  at. .  192  n** 
Insurgents  in  1877  and  Great 

Britain 358  n 

International  status  of 106  n' 

Prize  court  of 385  n* 

Return  voyage  contraband . . .  385  n* 

PETER,  King  of  Arragon 65  n» 

PETER,  the  great. . .  88  n.  117,  283  n" 
PETERHOFF,  the,  5  Wall.  28, 

(1867) 398  n,  399  n 

PHILANTHROPIC  expeditions,  313  n 

PHILLIP  I,  Spain 198  n 

PHILLIP   II,   Spain.   84n»»,   209  n» 
224  n,  242  n«,  392  n",  48  n". 
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PHILIP  IV,  France 320  n 

PHILLIP  V,  Spain 243  n,  213  n" 

PHILIP.  Archduke 449 

PHILLIP  of  Austria 209  n» 

PHILLIP  Valois 315  n»  319  n»» 

PHILLIP  Le  Bel 98  n" 

PHILIPPEVILLE,  Fortress  of,  331  n»« 
PHILIPPINE  ISLANDS 

Boundaries  of 299  n^ 

Debt  of 328  n« 

U.    S.    A.,    annexation   by,    90  n", 
285  n»,  302  n".  312  n«. 

PHILOSOPHY  of  law 30  n.  39 

PHOEBE  ANN,  the.  3  Dall.  319 

(1796) 202  n 

PHOENIX,  the,  3  C.  Rob.  186 

(1800) 380  n 

PHOENIX,  the,  5  C.  Rob.  20 

(1803) 440  n« 

PHYSICAL  boundaries 298  n" 

PIEDMONT,  use  of  mercenaries,  180  n 
PIEDMONT,  devastation  of  (1693), 

283  n" 

PIEPENBRINK.  August 422  n» 

PIERCE,  President  U.  S.  A. . .  .207  n» 

PIGNORATIO 98  n 

PILLAGE 282  n» 

PINCKNEY,  C 226  n 

PINKNEY,  Mr 249  n» 

PIRACY 

Belligerents |289 

Definition  of §287 

Instance  of 357  n* 

Insurgents §289 

International  law §288 

Municipal  law §288 

Privateers §290 

Remedy  gainst §291 

Slavers §357 

PIRATES 349  n 

PIRATES  as  a  state 65 

PISA,  seizure  of.  choses  in  action, 

war 325  n 

PISANS 209  n« 

PLACENTIA 320  n 

PLEDGE  of  state  territory 317  n 

PLEDGES 434 

PO  River 296  n 

PODIEBRAD.  King  of  Bohemia 

110n« 

POLES,  the 61  n» 

POINSETT,  Mr 226  n 

POISONING  wdls 229  n 

POLE,  Cardinal 212  n« 

POLAND 
Insurgents  of.  property  of  (1863) 

101  n" 
Kalkstein.  seizure  of,  by  Prus- 
sia (1670) 41  n« 

King  of 209  n> 


POLAND 
Lithuania,  personal  union  with 

84  n",  303  n 

Netze  River 294  n 

Partition  of,   94  n^  95n»»,    102  n", 

149  n.  317  n.  322  n«,  451,  464. 
Partition  of,  treaties  of,  effect  on 

463  n 

Rivers  of,  opening  of 294  n 

Russia,  guarantee  of  loan  by,  428  n'^ 
Russia,  union  with  (1815)  .  . .  85  n^ 
Saxony,  personal  union  with,  8^  p^* 

Stettin  to  Prussia  (1713) 30b  l* 

Turkey,  treaties  with 410  n* 

U.  S.  A.,  recognition  by 1 16  n 

POLICING  the  seas 364 

POLITICAL  crimes 48  n« 

POLITICAL  offenders 47  n»» 

POLITICAL  organization  of  com- 
munity states 110 

POLITICAL  POWER 

Community  of  the §17 

Definition  of §  15 

Exercise  of §19 

Family  of,  nations  of §81 

Determining  conduct §§15.  19 

Description  of §15 

Nature  of §19 

Operation  of §  19 

POLITICAL  refugees  in  public 

vessel 386 

POLIZZA.  Austria,  protection  of, 

79  n 

POLIZZA.  neutrality  of 80  n« 

POLTOWA.  battle  of 283  n»« 

POMERANIANS,  depredations 

on 244  n 

PONTHIEU,  Eari  of 197  n" 

PONTIFICAL  Territory,  neu- 
trality of 172  n* 

POPES 

Adrian  IV 198 

Alexander  VI 306  n» 

Boniface  VIII 321  n 

Clement  VII 452  n,  435  n 

Clement  VIII 209  n»»,  210  n 

Innocent  X 66  n 

John  XVIII 320  n 

Julius  II,  223  n",  241  n,  306  n»,  435  n 

Leo  II 435  n 

Leo  XII 92  n 

Nicholas  V 306  n» 

Paschallll 451  n" 

Paul  IV 209  n»».  224  n 

Pius  IV 209  n",  210  n 

Pius  IX 92  n 

POPE,  THE 65  n» 

Absolving  from  obligation  of 

a  treaty 434  n* 

Barbarem,  interference  for 66  n 
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POPE,  THE  (Continued) 
Castro,  Duchy  of,  interference 

as  to 65  n» 

Duress,  treaties  under 451  n" 

Envoy,  refusal  to  receive 

209n»  210n 

Prance,  interference  in 6Sn* 

Grants  of, 306  n* 

Great  Britain  sending  vessel  to 

take  ( 1 848) 386  n» 

Precedence  of 123 

Protest  by 455  n* 

PORT  ARTHUR 

Battle  of  (1904) 196  n 

Communications  with  bellig- 
erents (1904) 204  n» 

Slaughter  of  garrison  at  (1894),  253  n 

Surrender  of  (1905) 251  n 

Transfer  of 317  n,  329  n» 

PORTO  RICO.  U.  S.  A 79  n 

PORTO  RICO,  annexation  by 

U  S.  A 90n",315n" 

PORTUGAL 

Africa,  occupation  of 307  n* 

Algarve 320  n 

Annabon,  Island  of 315  n** 

"Ann, "  seizure  of  U.  S.  A 365  n* 

Belligerent  men-of-war  in. 195  n 

Brazil,  relations  with 84  n^ 

Bulls  of  the  Pope 306  n» 

Delagoa  Bay  and 308  n*,  92  n 

Douro  river  and 294  n 

Ferdinand  del  Po,  Island  of.  .  315  n" 
France,  interference  of  (1827),  66  n 
France,  paper  blockade  of  ( 1 833) 

118  n 
German  aggression,  war  of,  sev. 

dip.  rel 185  n» 

Great  Britain :  Interference  of  ( 1 827), 
66  n ;  Landing  troops  ( 1 826)  72  n"; 
Legion,  payment  of  daims  of 
(1840),  438  n«;  Recognition  by 
(1641),  116  n,  191  n" 

Guinea,  empire  of 306  n* 

Holy  See,  representation  at. .  192  n" 

International  status 106  n' 

Man-of-war,  foreign,  in  mari- 
time belt 385  n" 

Pacific  blockade  of  (1831). . .  .118  n" 
Qualified  neutrality  in  South 

African  War 173  n" 

Ratification,  municipal  law. .  .414  n* 

Sea,  open,  claims  over 347  n* 

Spain,  interference  of  (1827) ...  .66  n 

Spheres  of  influence 307  n* 

Terceira  affair 185  n,  218  n* 

Zanzibar,  blockade  of  (1888). . .  1 19  n 

POSITIVE  law  of  nations 164  n" 

POSITIVE  servitudes 331  n» 

POSTAL  correspondenoe 388 


POSTAL  vessels 388 

POSTLIMINIUM §8 10 

POUSSIN 226  n 

POWER 

Inherent  in  state  organism |18 

Political §19 

Right  as  meaning 54 

POWER  of  a  state 280 

POWER  to  make  a  treaty 413 

POWERS 54 

PRAGMATIC  sanction ...  85  n\  180  n 

PRECEDENT 30,  34 

PREEMPTION  of  contraband. . .  384 
PREJUDICIAL  to  interests  of 

state §380 

PREJUDICES 34 

PRELIMINARY  conversations . .     93 

PRELIMINARY  treaties 430  n« 

PREROGATIVES  of  an  ambassador, 

164 

PRESTATION 329  n« 

PREVOST,  General 261  n 

PRIMITIVE  life 31,  126 

PRIMITIVE  man 126,  347 

PRIMITIVE  state  of  interna- 
tional world 110 

PRINS  FREDERIK,  2  Dods. 

451  (1820) 386  n 

PRISONERS  OF  WAR 

Cartels 257  n" 

Chaplains 256  n' 

Delivery  at  end  of  war §764 

Exchange  of §762 

Killing  of 758 

Parole §763 

Privilege  of 255 

Quarter 255 

Ransom  of §761 

Slavery  of §758 

Surgeons . . . ; 256  n* 

Talang  of  the  prisoner §758 

Treatment  of §759 

Who  may  be  taken 256 

PRIVATE  INDIVIDUALS  IN 
WAR 
Belligerent  state,  member  of. .  §1027 
Captain  and  crew  of  merchant- 
men  §1046 

Enemy  state,  member  of §1028 

Factors  involving |1026 

Neutral  state,  member  of §1038 

State  power  over §1026 

PRIVATE  international  law. .  124,  362 
PRIVATE  PROPERTY  ON  LAND 
AND    MARITIME    BELT    IN 
WAR 
Belligerent  jurisdiction 
Enemy  property: 
Belligerent    occupation     left 
behind §885 
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PRIVATE  PROPERTY  ON  LAND 
AND    MARITIME    BELT   IN 
WAR  (Continued) 
Belligent  jurisdiction 
Enemy  property: 

Choses  in  action §879 

Historical |877 

Immovables §878 

Involuntary  entry  during  war,  §883 

Movables |879 

Public  debts  due  the  enemy. .  §880 

Vessels  in  maritime  belt §881 

Voluntary  entry  during  war. .  §884 

Neutral  property §886 

PRIVATE  treaties 430  n*« 

PRIVATE  VESSELS 

Asylum  in §326 

Collision  between 361  n** 

Definition  of §§282.  285 

Flag  of §283 

Identification  of §283 

Innocent  passage §318 

Interferences  between §293 

Involuntary  entry  in  maritime 

belt §328 

Jurisdiction  over §§284,  325 

Maritime  belt  in §§313,  325 

Murder  on §353 

Nationality  of 352  n* 

Papers  of 351  nV 

Voluntary  entry  into  maritime 

belt §318 

PRIVATE  war 145  n» 

PRIVATEERS 243 

PRIVATEERS  as  pirates 360 

PRIZE 281 

PRIZE  COURTS 

Decree  of,  effect  of §935 

Definition  of §931 

Enemy  as  to §930 

History  of §930 

Institution  of §933 

International 357  n" 

Jxuisdiction  of §934 

Neutrals  as  to §930 

Reasons  for  adjudication  by §932 

Treaty  provisions 357  n" 

Unlawful  condemnation,  rem- 

ed V  for §936 

PRODUCE  of  the  neutral  export- 
ing country 383 

PROPERTY,  ambiguity  of 

285  nS  280  n« 
PROPERTY  IN  WAR 

Affected  how §801 

After  war,  seizure §812 

Battlefield,  found  on §813 

Before  war,  seizure §812 

Change  of  title §807 

Character  of §804,  Ch.  19 


PROPERTY  IN  WAR 

Choses  in  action §§837,  879,  889 

Destruction  of §805 

Factors  involved §802 

Individual  act  as  to §803 

Inmiovables §§835,  878,  888 

Kinds  of  property §804 

Movables §§836,  879,  889 

Nature  of §804 

Peace,  treaties  of,  as  to §815 

Place  of  seizure  or  destruction.  .§811 
Private  in  land  and  maritime 

belt Ch.  16 

Private  on  high  sea Ch.  17 

Protection  of §814 

Public  debts  due  the  enemy §880 

Public Ch.  15 

Restitution  of,  after  war §815 

Seizure  of $806 

State  act  as  to §802 

PROTECTORATES 76  n",  283  n^ 

PROTECTED  states 76 

PROTECTION  of  interests 43 

PROTECTION,  treaties  of 430  n« 

PROTEST 103  n 

PROTESTS  in  treaties 385 

PROTESTANT  states 184  n« 

PROTOCOLS 430  n*» 

PROVENCE.  Count  of 320  n 

PROVIDENTIA,  the  (2  C.  Rob. 

142) 370  n> 

PRUSSIA 
Belligerent  occupation,  private 

individuals 419  n^ 

Bosphorus 374  n* 

Continental  system  and 400  n^' 

Dardanelles 374  n* 

Dismembered  territory 285  n* 

Fisheries 364  n" 

Fishing  boats,  seizure  of 364  n^^ 

France,  violation  of  neutrality 

of,  by  (1805) .184  n> 

Frankfort-on-Main,  expulsion 

of  individuals  from 8  n" 

German  Empire,  formation  of, 

effect  of  treaties  of 463  n 

Great  Britain,  closing  of  ports 

to  shipping  of  (1806) 400  n" 

Guarantee,  treaties  of ,  by 428  n" 

Hanover,  conquest  of  (1866) .  .313  n* 
Hanover,  conquest  of,  effect 

on  treaties 462  n" 

HohenzoUem-Hechingen 95  n*' 

Hohenzollem-Sigmaringen ....  95  n'* 
Isabella,  Queen  of  Spain,  rec- 
ognition of ,  by 1 17  n^ 

ICalkstein,  seizure  of,  in  Poland 

(1670) 41  n« 

Kelmis,  and 282  n'* 

King  of,  title  of 88  n 
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PRUSSIA  {Continued) 

Lauenberg 282  n" 

Loss  of  territory 97  n^ 

Luxembtirg,  neutrality  of  ( 1 870) 

185  n 

Moresnet,  and 282  n" 

Munitions  of  war,  furnishing 

while  neutral 208  n' 

Naples,  interference  in  (1820) . .  .66  n 
Naples,  suspension  of  inter- 
course with 185  n 

Napoleon  Bonaparte  and 

184  n',  400  n> 

Netze  River  and 294  n 

Neufchatel,  personal  union 

with, 84  n" 

Neutral  ship,  detention  of,  at 

Kiel  (1870) 114n 

Orange,  principality  of 199  n" 

Paper  blockade  and 400  n*' 

Poland,  rivers  of 294  n 

Poland,  merger  of 95  n" 

Private  property  on  invasion,  332  n" 

Reduction  of  army  (1807) 331  n" 

Reprisals  by 99  n 

Rhine  provmces  of 285  n* 

Rogatory,  letters 79  n* 

Russian  troops,  passage  through 

Silesia  (1805) 184  n» 

Saxony,  conquest  of  part  of,  313  n* 

Saxony,  invasion  of 332  n 

Schleswig-Holstein      and,      282  n^*, 

318  n»    325  n",  328  n«. 
Silesia,  assumption  of  debt  of 

(1742) 48ni«,  328n« 

Stackelberg,  case  of 99  n 

Stettin  (1713) 181  n«,  305  n 

Strassburg,  bombardment  of 

(1870) 312  n« 

Swiss  railway  cars,  seizure  of 

(1870) 330  n« 

U.  S.  A.,  sale  of  munitions  to 

France  (1870) 178  n" 

War,  effect  of,  on  treaties  of . .  .459  n 

PUBLIC  BUILDINGS 307,  311 

PUBLIC  ENTRY  of  ambassador 

214  n" 

PUBLIC  MUSEUMS 311 

PUBLIC  OPINION,  34,  223,  230,  437, 

437  n»,  446,  448  n". 
PUBLIC  OPINION,  treaties. .  .437  n» 
PUBLIC  PROPERTY  IN  WAR 

Belligerent  jurisdiction  in §828 

Belligerent  occupation  as  affect- 
ing  |831 

Enemy  property §827 

Enemy  jurisdiction  in §829 

Exempt  property §§834,  840 

Municipal  title  held  by §834 

Neutral  property §843 


PUBLIC  PROPERTY  IN  WAR 
Political  subdivisions  of  a  state,  §833 

Restraints  on  seizure  of §826 

Sea,  high  on §839 

State  act  as  to §826 

State  territory §830 

PUBLIC  TREATIES 431  n*« 

PUBLIC  VESSELS 

Asylum  in §322 

Ceremonies  on  high  sea 354 

Ceremonies  in  maritime  belt . . .  §332 

Definition  of §§282,  285 

Flag  of §283 

Identification  of §283 

Interferences  by,  on  high  sea. . .  §294 
Involuntary  entiy  in  maritime 

belt §328 

Jurisdiction  of  state  over.  §§284,  285 

Maritime  belt  in §§313,  316,  321 

Nationality  of 352  n* 

Passing  through  maritime  belt,  §318 

Semi-public 351  n" 

Voluntary  entry  into  maritime 

belt §318 

PUBLIC  war 145  n" 

PUNCTATIONES 431  n" 

PUEYRREDON,  H 229n 

PURISSIMA  CONCEPTION 

(6C.  Rob.  45) 200 n" 


8UALIFIED  neutrality 169  n» 
UARANTINE  officers 73  n» 

QUEBEC,  capitulation  of  (1757) 

239  n" 
QUEENSLAND,  annexation  by 

Great  Britain 303  n 

8U0AD  DEFUNCTUM 99  n" 
UOAD  JURA 99n" 


RACE  HORSE,  the  (3  C.  Rob. 

ion 361  n" 

R ARMING,  Mr.,  case  of 29  n' 

RANGER,  the  (6  C.  Rob.  125) .  .383  n« 

RANKS  of  envoys 204 

RANSOM 

Bills 353  n 

Capture  at  sea,  definition §928 

Prisoners  of §761 

RANSOM  BILL 353  n 

RAPE 228  n» 

RATIFICATION 

Absolute  government  by |356 

Armistice,  of |359 

Capitulations,  of §359 

Cartels §359 

Conditional §358 

History  of-. §356 

Limited  governments  by §357 
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RATIFICATION  (Continued) 

Necessity  of §419 

Partial §358 

Persotial §356 

Traces  of §359 

RATZOPORSNI.  the 373  n 

RAVAGING  COUNTRY 283  n»« 

REAL  international  law 162  n" 

REAL  treaties 430  n** 

REAL  union 85  n» 

REBECCA,  the  (2  C.  Rob.  101),  380  n 

REBUS  SIC  STANDIBUS 

443  n,  449  n" 
RECALL  of  Ambassadors 148  n" 

RECAPTURE 

Belligerents,  as  between §938 

Freight  on §943 

Neutral  by §941 

Neutral  prroperty §940 

Neutral  title  intervening §939 

Pirates  from §942 

RECAPTURE,  treaties  as  to. .  .359  n^ 
RECEPTION  OF  ENVOY 

Body  sending 1 1 59 

Manner  of §163 

Membership  in  receiving  state .  .§161 

Personality  of  envoy §162 

Political  circumstances §160 

RECEIVING  STATE,  interest  of.  216 

RECHT 44  n«.  144  n« 

RECIPROCATING  will,  83  n",  151  n»« 

RECOGNITION 

Absolute §89 

Belligerency §84 

Conditional §89 

Definition  of §82 

Facts  recognized §83 

Government §86 

Independence §85 

Insurgency §84 

Intercourse,  foundation  of §131 

Municipal  efifect  of §90 

Means  of §88 

Neutrality  of §674 

New  states §85 

Titles §86 

RECOGNITION,  treaties  of . .  .431  n" 

RECOVERY,  the  (6  C  Rob.  341) 

355  n« 

RED  CROSS  UNITS,  neutrality 

of 171  n» 

REDRESS 

Arbitration  as §§22.  545 

Interests,  damage  to §§22,  540 

Judicial §22 

Kinds  of §22 

Means  of,  international  life ....  §540 

Power  of  the  state §22 

Self-help,  as §22 


REDRESS 
State  interest  for  damage  to  ...  §107 

Inadequacy  of §540 

Inadequacy  of,  in  international 

world §546 

REDRESS,  INTERNATIONAL 

Arbitration §545 

Blockade §567 

Bombardment §569 

Classification  of  acts  of  force. . .  §549 
Compulsion  to  attempt  amicable 

settlement §573 

Embargo §563 

Fact,  issue  of §543 

Force,  exercise  of §548 

Ignorance  of  law §544 

Intervention . .  .• §570 

Legal  differences |542 

Letters  of  marque §554 

Means  of  redress . . « §546 

Pacific  blockade 8568 

Political  differences §542 

Preliminary  conversations §547 

Reprisals §550 

Retaliation |561 

Retorsion §558 

Seizure §566 

Specific  acts  of  force. §562 

War §571 

RED  SEA 346  n 

RED  SEA.  neutrality  of 172  n* 

REFORMATION,  the 456  n»«» 

REFORMATION,  wars  of 144  n" 

REGIMENTALNATIONALGUARD 

of  New  York  in  Canada 71  n^* 

REGINA  V.  JAMESON,  et  al. 

(1896)  2Q.  B.  425 78  n 

REGION  of  war 155  n" 

REGISTRY  of  ships 351 

REGULAR  War 144  n" 

RELIGION  as  a  factor 50 

RELIGION  of  an  alien 33 

RELIGION,  regulations  in  trea- 
ties  325  n" 

RELIGIOUS  missions,  seizure  of,  365  n 

RELIGIOUS  property 311  n 

RELIGIOUS  Envovs 203  n« 

RELIGIOUS  Wars' 144  n" 

REMEDY  against  pirates 360 

REM  IN.  SERVITUDE 331  n» 

RENDSBORG,  the  (4  C.  Rob. 

121) 380n 

RENEWAL  of  a  treaty §402 

RENUNCIATION 103  n 

RENUNCIATION,  deeds  of. .  .431  n" 
REPRISALS 

Aliens  in  favor  of 102  n^ 

Definition  of §551 

Function  of  granting 103 

General §553 
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REPRISALS  (Continued) 

History  of $552 

Instances  of 98  n" 

Kinds  of §553 

Objects  subject  to |555 

Restraints  on  exercise  of $552 

Retorsion,  distinguished  from. .  §560 

Special |553 

War  in,  distinguished §556 

War  in §767 

REPUBLICS  existing  (1914) ...  106  n» 

RESHITELNI.  the 186  n,  196  n 

RESIDENTS 205  n" 

RESISTANCE  to  search  and 

capture §946 

RESISTANCE  of  neutral  ship 

to  seach  and  capture §962 

RESISTANCE  to  search,  what 

constitutes 372  n* 

RESPONSIBILITY  of  states. ...  §1 17 
RES  PUBLICA  V.  de  LONGCHAMPS 

(1  Dall.  Ill) 221n,  257n» 

RESOLUTION,  the  (2  DalL  1, 19). 

172  n» 
RESTRICTIONS   on   neutral 

trade §956 

RETALIATION §561 

RETORSION 

Defined §558 

Kinds  of §559 

Reprisals  distinguished §560 

RETORSIO  DE  DROIT 107  n« 

RETORSIO  FACTI Ill  n« 

RETROACTIVE  effect  on  rati- 
fication   421  n* 

RETURN  VOYAGE §985 

REUBENS  as  envoy 213  n 

REVOLUTION 82 

REVOLUTION,  War  of 144  n" 

REVOLUTIONS  in  South  America, 

35  n« 

REX  APOSTOLICUS 87  n» 

REX  CATHOLICUS 87  n» 

REX  CHRISTIANISSIMUS. .  .87  n» 

REX  FIDELLISSIMUS 87  n» 

RHEINBABEN,  Werner  von. . .  190  n 

RHEINBUND 86  n 

RHINE 291  n«,  293  n",  294  n 

RHINE,  neutrality  of 171  n» 

RHODE  ISLAND,  State  of . . . .  385  n" 

RHODE  ISLAND,  U.  S.  S 200  n« 

RICHARD  I  of  England 

197  n.  199n,  319n»* 
RICHELIEU,       Cardinal.       197  n", 

212  n«.   224  n,  65  n».  252  n»<. 
RICHMOND,  the  (5  C.  Rob. 

325) 385  n» 

RIGA,  blockade  of 396  n« 

RIGHTS 

^  Belligerent 305 


RIGHTS 

Conquest,  of 313 

Definition,  impossibility  of,  §§29,  115 

Enemy  property  over 278 

Equahty  of 155  n« 

Exclusion  and  expulsion  of  aliens,  429 

International  relations  in §  1 15 

Intercourse  of 155  n',  132 

Jurisdiction  of 155  n* 

Legation  of 155  n' 

Legislation  of 155  n* 

Nation  to  a  country,  of 281  n 

Postliminium  of 288 

Possession  of 155  n' 

Power,  as 409  n* 

Power  in  sense  of 277, 278 

Ratification  of 419 

Respect  of 155  n* 

Sea  of 155  n»,  280 

Self-preservation  of 155  n* 

Treaty  of 155  n» 

Territory  of 212 

War  of 155  n»,  604 

RIGHTS  to  occupy  and  administer 

282  n" 

RINCON 250  n 

RINGENDE  JACOB,  the  (1  C. 

Rob.  89,  1798) 383  n» 

RIPARIAN  use  of  rivers 291 

RIPPERDA.  Duke  of 243  n 

RIO  DE  JANEIRO,  blockade 

blockade  of  (1862) 118  n»» 

RIO  DE  JANEIRO,  mob  at  (1901), 

30  n* 
RIO  GRANDE  River 

Accretion  in 300  n' 

Blockade  of  mouth  of 398  n 

Opening  of 296  n 

RIVERS 

Boundary §230 

History  of §231 

Interstate |229 

Intrastate §228 

Kinds  of , §227 

Status  of §231 

Use  of §227 

ROBBER  BARONS 41 

ROBERT,  Duke  of  Normandy.  .317  n 
ROBERT,  King  of  Scotland. .  .  197  n" 

ROBERTS,  Lord 419n» 

ROME,  city  of,  Italy,  merged  into,  92  n 
ROMAGNA,  merger  into  Italy. .  .92  n 
ROMAN  EMPIRE 

Alien,  special  tribunal  for 29  n* 

Alien,  attitude  towards 5  n* 

Annexation,  method  of 303  n 

Dependent    states,    relation    with, 
77  n*;  treaties  by,  412  n»* 

Fall  of 347, 106  n 

Poison,  abhorrence  for 249  n 
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ROMAN  EMPIRE  (Continued) 

Tribal  jurisdiction  in 126 

War  practices 228  n,  231  n 

ROMAN  LAW,  98,  99  n",  217  n*, 
255  n<,  279,  280,  330  n".  12  n«, 
287,  288  n. 

ROMAN  lawyers 288  n" 

ROMANS,  the 5  n« 

ROSALIE  AND  BETTY,  the 

(2  C.  Rob.  343) 372  n» 

ROSAS,  General 66  n 

ROSE,  the  (2  C.  Rob.  206) 380  n 

ROSINA  LA,  (1  C.  Rob.  372),  314  n* 

ROSSI 210n 

ROUEN,  siege  of  (1418) 253  n 

ROUMANIA 

Bessarabia  and 3 16  n 

Black  Sea  and 371  n« 

Capitulations,  U.  S.  A 40  n 

Danube  and 291  n* 

Dobroutcha  and 316n 

German  aggression,   war  of, 

sev.  dip.  rel.  in 186  n 

Germany,  violation  of  neutral- 
ity by  (1914) 189  n" 

International  status  of 106  n' 

Tews  in 34  n,  67  n^ 

King  of 8  8  n 

Neutrality   of,    violation   by 

Germany  (1914) 189  n" 

Ratification,  municipal  law ...  414  n* 

Regognition  of 1 18  n* 

Religious  disabilities  in 332  n 

U.  S.  A.  protests  as  to  Jews  (1902), 

67  n» 

War  by  (1877) 140  n» 

ROUSSEAU 110  n« 

RULES  of  conduct 42 

RULE  of  1756 $976 

RUSSIA 

Aland  Islands 466  n 

Alien  ownership  of  immovables  27  n*' 

Aliens,  escpulsion  of 33  n" 

America,  northwest  coast  of,  dis- 
pute U.  S.  A.,  299  n^  308  n«; 
Gr.  B.,  299  n^ 

Anarchy  in 410  n* 

Aral  Sea 346  n 

Azoff  Sea 346  n 

Barbarous  troops,  use  of 241  n* 

Behring  Sea 348  n 

Belligerent  occupation,  individuals, 

419  n^ 

Bessarabia 316  n 

Black  Sea 371  n«,  435  n«» 

Black  Sea,  naval  forces  on  (1856), 

33 1  n" 

Bosphorus 346  n,  374  n^ 

"Caroline,"  purchase  of,  in 
England  (1904) 210  n 


RUSSIA 

Caspian  Sea 371  n» 

Chifu,  wireless  station  at  (1904), 

204  n* 
Chinese  clothese,  use  of  (1904),  252  n 
Confiscation  of  English  prop- 
erty (1800) 322  n« 

Contraband 383  n* 

Converted  merchantmen 246  n^* 

Courland 95  n" 

Crimea,  claim  of  Genoese  fam- 
ilies to 333  n* 

Dabney 317  n 

Danube 294  n 

Dardanelles 346  n,  374  n^ 

Dardanelles,  violation  of 

374  n*,  246  n" 

Deceit 251  n 

Destruction  of  property 391  n^ 

Dobroutcha 316  n 

Dogger  Bank  Case 218  n 

Emperor,  title  of 88  n 

Enemies  [niv.  in  jurisdiction.  .417  n 
Extra-territorial  criminal  law . .  75  n' 
Family  of  nations,  admission 

into 109  n" 

Finland,  occupation  of  (1809),  419  n' 
France,  breakmg  off  commtmi- 

cation  with  (1793) ...  108  n^  114  n 
German  aggression,  war  of ,  in . .  186  n 
Great  Britain,  diplomatic  sua- 
sion by  (1865) 438  n" 

Greece,  mterference  in  (1827) . .  .67  n 
Greece,    Pacific  blockade  of 

(1827),  (1886) 118  n^  119  n 

Immovables  on  conquest 333  n* 

International  status  of,  106  n',  109  n* 
Japan,  acquisition  of  Port  Arthur 

329  n« 

Jews  and 8  n",  33  n" 
ews  in,  protest  of  U.  S.  A. 

(1902) 67  n» 

Kara  S^ 375  n 

Kara  Straits 375  n 

Keenan,  George,  expulsion  of,  33  n" 

Kertch,  Straits  of 346  n 

Kurlies 316  n 

Maritime  belt,  width  of 377  n" 

Missionaries,  exclusion  of 33  n" 

Naples,  interference  in  ( 1 820) ...  66  n 
Neutral  steamer,  seizure  of  (1901), 

251  n 
Padfico  case,  remonstrance  to 

Great  Britain 38  n 

Pacific  Ocean,  claims  over 348  n 

Paper  blockade  (1793),  France 

400  n>< 
Poland,  loan  of,  guarantee  of 

(1776) 428  n» 

Poland,  merger  into 95  n^* 
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RUSSIA  (Continued) 

Poland,  rivers  of 294  n 

Polish  insurgcntSi  property  of 

(1863) 101  n»< 

Political  crimes 48  n** 

Port  Arthur 317n,  329n« 

Prussia,    passage    of    troops 

through  Silesia 184  n* 

Pruth  River 294  n 

Ratification,  municipal  law. .  .414n' 

Recognition  of 107  n' 

Sakhalin,  Island  of 316  n 

Servian  enlistment  (1876) ....  188  n* 
Servian  armies,  ofBcers  in   (1877), 

180  n* 

Simple  state 83  n" 

Slaughter  of  garrisons 253  n 

Spain,  Q.  of,  rec.  of  accession  of 

117  n» 

Spies,  correspondents  as 251  n 

Stackelberg,  seizure  of  ( 1 740) ...  99  n 

Stettin 181  n*,  305  n* 

Ta-lien-wan 3I7n 

Treaties:  Berlin  (1878),  of,  with- 
drawal from,  435  n*;  Paris  (1856) 
of,  withdrawal  from,  435  n*;  War, 
effect  of  on,  459  n. 

Truce,  Germany  (1917) 265  n 

Turkestan,  Governor-General,  power 

to  make  treaties 420  n* 

Turkey:  Danube  provinces,  occu- 
pation of  (1853),  93  n;  Debt, 
non-assumption  of  (1878),  328  n*; 
Interference  in  (1827),  67  n; 
Treaty  relations  with,  410  n*. 
U.  S.  A  ,  protest,  Mason-Sliddel 

case 253  n" 

Vessels,  time  for  departure, 

outb.  of  war 326  n* 

Yugor  Straits 375  n 

RUSSO-DUTCH  Loan  (1854) 

459  n,  15  n»,  325  n" 
RUVIGNY,  the  Huguenot 213  n" 


SACKVILLE,  Lord 227  n 

SACRED  THINGS,  exemption  of 

279  n» 
SA  DON  PANTELON.  .231  n,  235  n« 

Safeguards 293  n" 

ST.  ALBANS,  town  of,  raid  on 

(1864) 185  n 

ST.  BARTHOLOMEW,  Island 

of 316n 

ST.  CROIX  River 299  n^ 

ST.  GAUL  and  Constonce  Lake,  297  n» 

ST.  GEORGE'S  Channel 375  n 

ST.  HELENA 455  n»» 

ST.  JOHN,  KmVhts  of 321  n 

ST.  LAWRENCE  River 296  n 


ST.  PIERRE,  Abbe  de 110  n* 

SAKHALIN.  Island  of 316  n 

SALE,  treaties  of 431  n",  408 

SALLY,  the 388  n" 

SALLY,  the  (3  C.  Rob.  300) . . .  .440  n« 
SALONIKA,    allies    passing    through 

(1914-18) 186n 

SALVADOR,   the,   6   Moore, 

P.  C.  C.  (N.  S.)  509 211  n 

SAMARGIEFP,  Colonel 191  n 

SAMOAN  ISLANDS 

Boundary  of 299  n^ 

Great  Britain,  interference  of 

(1898) 66  n 

Neutrality  of 81  n 

Partition  of 3 1 7  n 

U  S.  A.,  interference  of 66  n 

SAMOS,  flag  of 350  n" 

SAMUEL,  the  (4  C.  Rob.  284  n),  358  n* 
SANCTION  of  international  law,  §111 
SANSOM,  the  (6  C.  Rob.  410),  360  n» 
SANTIAGO,     capitulation     of 

(1898) 268  n",  439  n" 

SANTISSIMA  TRINIDAD  (4 

Wheat.  283) 196  n 

SANTO  DOMINGO 106  n" 

SAN  FRANCISCO  River 296  n 

SAN  JOSE  INDIANO  (2  Gall. 

286,  311) 438  n«,  440  n» 

SAN  JUAN  DEL  NORTE  River. 

171  n» 
SAN  MARINO 

Enclosure  of  Italy 285  n* 

International  status  of 106  n* 

Protection  of 79  n 

Title  of 87  n» 

SAN  SALVADOR 
Holy  See,  representation  at,  192  n" 

International  status  of 106  n' 

Major   Republic   of   Central 

America,  member  of 86  n 

SARACENS 321  n 

SARAH  CHRISTINA,  the  (1  C. 

Rob.  237) 384  n" 

SARAWAK 79  n,  92  n 

SARDINIA 

Cagliari,  the  (1857) 366  n* 

Foron  River 294  n 

Italy  absorbing 86  n*,  92  n,  97  n' 

Lombardy  and  (1859) 316  n 

Lombardy,  debt  o£. .  49  n" 

Transfer  of 320  n,  321  n 

Savoy,  transfer  of  part  of,  to 

France 322  n 

Sicily,  blockade  of  (1860) ...  .118  n>* 
War,  effect  of,  on  treaties 

457  n*,  459  n 

SARMIENTO,  Mr 254  n" 

SARTIGES,  Count 258  n» 

SAVAGES 309  n" 
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A 

ABANDONED  hulk 353 

ABSOLUTE  contraband §980 

ABSOLUTE  governments §351 

ABSOLUTE  neutraUty 169  n» 

ABYSSINIA 

Barbarous  state,  a 151 

British  subjects,  detention  of, 

by  (1868) 38n 

Intematioxial  status  of 106  n' 

ACCESSION 465 

ACCESSORY  parties §619 

ACCESSORY,  war 14?  n» 

ACTIVE  servitudes 331  n" 

ACTS,  definition  of 424  n" 

ACTUAL  international  law 162  n» 

ADHESION 465  n» 

AD  HOC 205  n 

ADJUSTMENT  of  invasions  of 

state  jur^iction §505 

AD  INTERIM 205  n,  262  n 

ADMINISTRATIVE    interna- 
tional law 162  n" 

ADMIRALTY,  court  of §931 

ADOLPH,  Lucian 190n 

ADOPTION 38 

ADRIATIC  Sea 371  n** 

AERIAL  forces §751 

AERIAL  space  over  land §224 

AERIAL  space  over  sea §302 

AERIAL  War 143  n» 

AFFIRMATIVE  servitudes. ... 331  n" 

AFGHANISTAN 108n«,  151 

AFRICA,  the 421  n" 

AFRICAN  rivers 296  n 

AFRICAN  slave  trade 387  n 

AFRICAN  War 142  n* 

AGADIR  incident 307  n« 

AGE  of  man 39 

AGENTS  of  a  state 193 

AGLIARDI,  Papal  Nuncio 228  n 

rAGREGATION 207  n« 

ALABAMA,  the 199  n 

ALAND  Islands 466  n 

ALASKA 285  n»,  315  n" 

ALBERT,  Archduke 209  n 

ALERTA,  the,  9  Cr.  359,  180  n*,  196  n 
ALEXANDER,  King  of  Servia. .  185  n« 

ALEXANDER  the  Great 320  n* 

ALEXANDRIA,  siege  of  .283n",  266  n 
ALFRED,  the  (3  Dall.  306)  2 1 1  n,  202  n 


(i) 


ALGARVE 320  n 

ALGEBRAIC  formula 47  n» 

ALGIERS 

Denmark,  action  against,  for 

seizing  British  ships 378  n* 

U.  S.  A.,  action  agamst 378  n* 

ALIEN 11  n» 

ALIENS 

Affected,  how §439 

Anarchy  and 35 

Attitude  toward §426 

Burdens  of  government §444 

Capitulations |461 

Change  in  government §457 

Color 10 

Copjrrights §45 1 

Damage  by §455 

Dependent  state  and §458 

Eastern  states  in §469 

Educational  privileges 21  n" 

Eminent  domain §446 

Exclusion  of §429 

Expulsion  of §429 

Extradition  q.  v §462 

Government,  changes  in 30 

Hostility  to  state 19 

Immumty  of 21 

Interests  involved §436 

Immovables,  ownership  of §450 

Individuals  and |441 

Involuntary  entry  into §435 

Jurisdiction  of  state  over |437 

Labor  laws §465 

Learned  professions,  member- 
ship in §443 

Loans  of  state §469 

Manner  of  entry §435 

Manner  in  which  affected §439 

Martial  law 29 

Member^p  in  the  state. .  §§430,  442 

Military  service §447 

Militia §447 

Mob  violence §453 

Movables,  ownership  of §449 

Obligations  of  a  state §469 

Passing  through §435 

Patents |451 

Permanent  residence §435 

Personal  property,  ownership  of,  |449 

Personal  characteristics  of §455 

Police  duty §447 
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ALIENS  (Continued) 

Police  power  and §446 

Political  power  of  the  state ....  §440 

Protection  of §459 

Purpose  of  entry §435 

Race 10 

Religion §456 

Remedial  law |452 

State  act  and |440 

State  life,  changes  in §457 

Taxes |445 

Treaties,  as  to §438 

Vessels,  ownership  of §45 1 

Voluntary  entry §435 

ALLANTON.  the 387  n» 

ALLEN  V.  HAMMOND.  1 1  Pet. 

63 365  n« 

ALLIANCE,  treaties  of 425  n" 

ALLIES  (1914-1918) 

Armistice  by 267  n,  268  n 

Forbearance  of 261  n 

Humanity  of 261  n 

Woundea,  treatment  of 259  n" 

ALLIES  Crimean  War 

Private  property  on  invasion 

of  enemy  country 332  n" 

Requisitions  and  contributions 

335  n» 

ALLIES,  definition  of 620 

ALMA,  the,  15  L.  T.  R.  N.  S. 

633 397n 

ALPHONSO,  King  of  Castile 

198n,  320n,  65n* 
ALSACE-LORRAINE 

Allies,  conquest  by  (1918) 313  n* 

Debt,  apportionment  of  (1648, 

1871) 328  n« 

Prance,  interest  of,  in  (1870- 

1919) 278  n< 

Germany,  conquest  by 

95n»^313n«,  332n,290n» 
Inhabitants    on    transfer    of 

(1870) 325  n»< 

Transfer  of  (1648) 328  n« 

Treaties,  incorporation  of, 

on 465  n» 

ALVA.  Duke  of 224  n 

ALVEAR.  General 258  n» 

ALWINA.  the,  T.  L.  R.  32,  494,  385  n» 

AMAKOMEN  River 296  n 

AMAZON  River 296  n 

AMBASSADORS  (see  Envoys) 

r AMBUSCADE,  the 372  n»» 

AMEDIE,  the,  1  Act.  Rep.  240.  .368  n 
AMELIA,    the,    4    Phila.    412 

(1861) 365  n« 

AMELIA  ISLAND 72  n" 

AMERICAN   Baptist  Church, 

Rio  Janeiro 30  n* 

AMERICAN  Indians 78n 


AMERICAN  international  law,  162  n^ 

AMERICAN  War 142  n* 

AMITY,  treaties  of 425  n" 

AMPHICTYONIC  council 310  n 

AMSTERDAM,  blockade  of . . .  .398  n 

ANARCHY 189,  464,  347,  410  n« 

ANCIENT  War 142  n» 

ANDORRA 

International  status  of 106  n' 

Protection  of 78  n» 

Statehood  of 90  n" 

ANDRE.  Major 250  n« 

ANDREWS,  William  Whiting 

189  ni«,  190  n 

ANEMONE,  the 388  n" 

ANGARY 329  n« 

ANN,  the 365  n« 

ANNA,  the,  5  C.  Rob.  373, 377  n\  198  n 

ANNABON,  Island  of 315  n« 

ANNA  DOROTHEA,  the  (3  C. 

Rob.  223) 379  n" 

ANNAM 78n 

ANNE,  Empress  of  Russia 99  n 

ANNE,  the.  3  Wheat.  435 198  n 

ANNE,  the,  3  C.  Rob.  91,  n 380  n 

ANTARCTIC  Region 304  n» 

ANTARCTIC  Sea 346  n 

ANTELOUPE,  the  (10  Wheat. 

66) 368  n 

ANTIVARI 

Berlin,  treat  of ,  as  to 332  n 

Men-of-war,  restrictions 382  n* 

ANTONIO  JOHANNA,  the  (1 

Wheat.  159) 370  n» 

ANTONELLI,  Cardinal 92  n 

ANTWERP,  a  commercial  port,  331  n^ 

ANTWERP,  privileges  in 331  n»* 

APPAM,  the,  243  U.  S.  124 202  n 

APPLICATION  of  International 

law §112 

APOLLO,  the,  4  C.  Rob.  158.  .383  n« 

ARABT,  PASHA,  case  of 266  n 

ARABIA,  sea  of 346  n 

ARAL  Sea 346  n 

ARBITRATION $545 

ARBITRATION,  treaties  of. .  .425  n» 

ARCHIPELAGO 378  n*» 

ARCHIPIELAGO  de  los  Can- 

arios 378  n" 

ARCHIVES 307, 311 

ARCIFINTOUS  states 298  n 

ARCIFINIUS  land 298  n« 

ARCTIC  Sea 346  n 

ARGENTINE  REPUBLIC 

Blockade  of 118  n" 

Envoy  of,  in  U.  S.  A 258  n* 

France,  blockade  by  (1838-40, 

1845-48) 118  n» 

German  ambassador,  dis.  of 

228  n,  255  n* 
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ARGENTINE  {Continiui) 

Government  of 86  n' 

Great  Britain,  block,  by  (1845- 

48) 118  n" 

International  status  of 106  n' 

Japan,  sale  of  warship  to  (1903) 

178  n" 
Luxberg,  Count,  dis.  of. .  228  n,  255  n 

Paraguay  River 296  n 

Parana  River 296  n 

Rivers  of 296  n 

United  States  of  America,  Delay  of 
Minister,  252  n;  safe  conduct  of 
messenger  of,  247  n^ 

Uruguay  River 296  n 

Warship,   sale   of   to   Japan 

(1903) 178  n« 

ARGUELLES,  extradition  of 45  n* 

ARIEL,  the  (1 1  Moo.  P.  C.  1 19) 

439  n" 

ARIZONA  labor  law 31  n»« 

ARLES,  kingdom  of 320  n 

ARMED  forces 

Enlisted  men  unattadied §515 

Hostilities,  conduct  of §741 

Officers  of §515 

Overt  act,  to  accomplish $514 

Peaceful  passage $513 

ARMED  neutrality 169  n« 

ARMED  NEUTRALITY  of  Bal- 
tic _powers  (1780,  1800) 367  n 

ARMED  ships  of  war 380 

ARMISTICE 425  n»,  266,  267  n» 

ARNOLD,  General 250  n» 

ARRAGON 209  n»,  65  n»,  101  n» 

ARRANGEMENTS 425  n»* 

ARRAS,  capitulation  of  1640. .  .325  n" 

ARSENALS 307 

ART,  works  of 311 

ART,  works  of,  seizure  of 311  n^ 

ART,  works  of,  seizure  on  high 

seas 365  n" 

ARTIFICIAL  boundaries 298 

ARTILLERY,  range  of 377 

ARTOIS 320  n 

ARYOL,  the 314  n" 

ASGILL,  Captain 260  n» 

ASIATIC  rivers 297  n 

ASIATIC  War 142  n* 

ASSASSINATION  of  heads  of 

state 48n>» 

ASSIGN ATUS,  per  universita- 

tum 298  n* 

ASSOCIATION,  treaties  of. . .  .425  n>« 

ASTROLABE,  the 364  n" 

ASYLUM 

Definition  of §  1 84 

Domicile  of  envoy  in §1 84 

Legation  in §184 

Merchant  vessel  in §326 


ASYLUM 
South  American  Republics  in. .  §184 

Warship  in §322 

ATALANTA,  the  (6  C.  Rob.  440) 

372  n« 

ATH,  Fortress  of 331  n" 

ATHENS,  blockade  of 397  n» 

ATHENS,  envojr  in 249  n" 

ATHENS,    Persia,    intercourse 

between 185  n* 

ATHENS,  tribal  jurisdiction  in. .    126 

AUSTERLITZ,  pillar  of 312  n« 

rAUBESPINE 224  n 

AUSTRIA 
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407,  408,  425,  426,  427,  428,  429, 
434,  437,  445,  447,  452,  454,  456, 
458,  466,  468,  4,  5,  7,  9,  11,  12,  39, 
40,  43,  45.  47,  63,  64,  74.  75,  78, 
87,  98,  99,  102,  103,  108,  111,  113, 
115.  118.  119.  123,  131,  134,  143, 
144,  147,  154,  157,  166,  169,  170, 
172,  177,  188,  194,  198,  199,  202, 
211,  228,  229,  236,  241,  243,  248, 
254,  256,  260,  261,  262.  266,  287, 
300,  325,  346,  347,  349,  350,  351, 
352,  360.  364,  366,  368,  372,  373, 
375,  376,  380.  382,  383,  386,  394, 
395,  396,  397,  398,  400,  413,  417, 
418,  436. 
Wright,  Quincy 

437.  440.  443,  389,  391 
Zouche,  Richard,  D.  C.  L.:  Juris 
et  Judicii  Fetialis,  sive  Juris  Inter 
Gentes,  et  Quest  ionum  de  Eodem 
Explicatio.  (An  Exposition  of 
Fecial  Law  and  Procedure,  or  of 
law  between  Nations  and  Ques- 
tion.s  concerning  the  same.)  Car- 
ncgii>  ed.  (191 1),  77,  82,  83,  88,  98, 
123,  143,  146,  153,  171,  184,  187, 
188,  191,  196,  203,  204,  206,  207, 
208,  213,  214,  217,  220,  223,  233, 
234,  240,  2*9,  263,  264,  285,  303, 
308,  321,  330,  347,  354,  406,  409, 
411,  421,  425,  427,  428,  429,  434, 
436,  444,  445,  446,  447,  451,  454, 
464,  468,  5.  7,  9,  12. 35.  91.  98. 101, 
131,  133.  134.  143.  146,  157,  187, 
197,  217,  228,  230,  249,  250,  255, 
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AUTHORS   REFERRED    TO 
(Continued) 

257,  260.  263,  267.  279,  280.  282, 
284,  288,  307,  31.0.  330.  3S9,  361, 
367,  368,  374.  375,  381,  383,  413. 
AUTOCRACIES.  64  n^',  71,  83,  112, 
187,  194,  196,  222,  319  n",  408, 
413.  421  n\  4.^9  n. 

AUXJLIARY  treaties 425  n'^ 

AVIATION,  congress  of 288  n" 

AVIGNON 285  n«,  315  n" 

B 

BADEN,  Constance  Lake 297  n' 

BADEN,  seizure  of  Duke  d'Eng- 

hein  in  1804 41  n^  184  n» 

BAFFIN'S  BAY 346  n 

BALANCE  OF  POWER 93 

BALDWIN,  Emperor 320  n 

BALE,  city  of 331  n" 

BALTIC  POWERS,  armed  neu- 
trality of  1780-1800 367  n 

BALTIC  SEA 

232  n,  346  n,  348  n,  371  n'*,  375  n 
BALTIMORE.  U.  S.  S.,  sailors 

of  at  Valparaiso 30  n* 

BANCROFT,  the  U.  S.  S 385  n" 

BARBARENI 66  n 

BARBAROUS  STATES 150,  151 

BARBARIC  COMMUNITIES. .     41 

BARBARIGO,  Gregory 250  n 

BARBARIANS 230 

BARBARITY  in  war 228  n» 

BARBARY  CAPTIVES 187  n* 

BARBARY  STATES 

Barbarous 151,  378  n* 

Treaty,  power  of 412  n* 

Turkey,  protection  by 78  n 

BARENTS  SEA 375  n 

BARIMA  RIVER 296  n 

BASLE,  division  of 95  n'» 

BASLE,  German  customs  officer 

at 73  ni 

BASLE,  Land,  origin  of 95  n>» 

BASTLE  STADT.  origin  of 95  n'» 

BATHHURST,  Lord 261  n 

BAVARIA 
Austria,  Belligerent  Occupa- 
tion by  (1743) 419  n^ 

Constance  Lake 297  n^ 

Envoys  of 190  n" 

Holy  Sea,  intercourse  with. . .  192  n" 
Italy,    refusal    to    recognize, 

1861 169  n,  115n" 

BAYONNE,    surrender   at   by 

Charles  IV  of  Spain 455  n" 

BAYS 371 

BECHUANA  LAND 307  n' 

BECKERT.  Wilhelm 255  n 


BEGINNING  OF  WAR 

Declaration  of  war §523 

Time  of  commencement §625 

BEHRING    SEA    ARBITRA- 
TION  348n,  377n» 

BEHRING  SEA 346  n,  348  n 

BELGIUM 
Alien  v  alien,  no  jurisdiction.  .29  n* 

Antwerp 331  n" 

Ath,  fortress  of,  demolition  of,  331  n" 
Congo  Free  State  and,  84  n'*,  95  n'» 
Debt,  Netherlands,  effect  of, 

separation  from  (1839) 49  n" 

Devastation    of    (1 91 4-1918) 

(1683) 283  n" 

Envoy,  immunity  of  in 235  n' 

Fortresses  of 33 1  n** 

German  aggression,  war  of,  in . .  195  n 
German   aggression,   war  of, 

self  defence,  in 135  n* 

Germany,  occupation  by  (1914),  303 
Germany,  violation  of  neutrality  of, 
bv,  435  n«,  437  n»,  448  n^\  451  n", 
141  n» 
Holy  Sec,  intercourse  with. . .  192  n** 
International  status  of ,  106  n*,  107  n' 

Kelmis 282  n" 

Marienburg,  demolition  of 331  n" 

Maritime  belt,  public  ships  in,  385  n" 
Menin,  fortress  of,  demolition 

of 331  n'< 

Mons,  fortress  of,  demolition  of  331  n** 

Moresnet 282  n" 

Nationality,  law  of 12  n 

Netherlands,  debt,  assumption 

of  (1839) 49  n'»,  328  n» 

Netherlands,  separation  from, 

effect  of  on  treaties 463  n 

Neutral     Belligerent     armed 
forces,  detention  of  (1870), 
187  n^;    Belligerent  men 
of  war  as  to,  195  n;   Muni- 
tions of  war,  furnishing ....  208  n* 

Neutralization  of 80  n*,  141  n" 

Neutrality,  laws  of 206  n" 

Neutrality  of,  141  n»  (1870),  185  n 

North  Sea  fisheries,  and 392  n*' 

Origin  of 72,  95n" 

Philippeville,  fortress  of,  dem- 
olition of 331  n" 

Political  crime,  municipal  law 

as  to 48  n" 

Political  refugees 47  n" 

Ratification,  mimidpal  law. .  .414  n* 

Recognition  of 1 15  n^ 

Rogatory,  letters  in 79  n* 

Scheldt  kiver 295  n 

Simple  state 83  n" 

Treaties,  separation  from  Neth- 
erlands, effect  of  on 463  n 
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SELLERS,  John llOn 

BELL  ISLE.  Mari6chal 250  n 

BELLIGERENT  OCCUPATION 

Definition  of §831 

Hostilities,  in  conduct  of §766 

International  title  effect  of  on. .  |832 

State  territory  as  to §83 1 

Transfer,  during,  to  neutral ....  305 

Views  different  of 304  n* 

BELLIGERENT  STATE 
Act  of  (see  Belligerent  state  act) 

Defined §49 

Intercourse  by § !  4 1 

Neutral  territory,  act  in §684 

Recognition  of 84 

Territory,  transfer  of §247 

Treaties  by 346 

War  by §608 

BELLIGERENT  STATE  ACT 

Capture  in  maritime  belt §684 

Communication     in     maritime 

belt §697 

Conduct   of  hostilities   in,   see 
Conduct  of  hostilities 

Diplomatic  officers,  acts  of §690 

Levy  of  troops  in  neutral  terri- 
tory   §689 

Maritime  belt  in §§692,  693 

Military  use  of  neutral  terri- 
tory  §687 

Neutral  territory  in §685 

No  state  jurisdiction  of  in §699 

Prisoners  of  war  in  neutral  terri- 
tory  §688 

Prisoners  of  war  in  maritime 

belt §696 

Prize,   bringing  into   maritime 

belt  of  neutral §695 

Prize  court  setting  up §691 

Sea,  open  in §698 

BELLIGERENTS,  definition  of . .     72 

BELLIGERENTS  as  pirates 359 

BELONGING,  meaning  of 280 

BELTS,  the 375  n 

BENEVOLENT  neutrality 169  n» 

BENGAL,  Bay  of 346  n 

BENTHAM,  Jeremy 110  n» 

BERLIN  DECREE,  November 

21,  1806 400  n»» 

BERNADOTTE 184  n» 

BERNE,  Canton  of— pays   de 

vaud 317  n 

BERNHARDT,  Dr 189  n" 

BERNSTORFF,  Johann    von, 

misbehavior  of 192  n 

BERWICK,  Marshal 213  n" 

BESSARABIA  (Misprint  Ber- 

sardia) 316  n 

BETSY,  the,  3  DaU.  6  (1794) ...  193  n" 
BEZIERS 320n 


BIBLIOGRAPHY  of  collection 

of  treaties 408  n' 

BISCAY,  Bay  of 348  n 

BLACK  SEA 346  n 

Naval  forces  on 33 1  n'* 

Neutrality  of 435  n»,  171  n"* 

BLACK  SLAVE  Trade 367 

BLACKWOOD,  Henry,  court- 
martial  of 365  n' 

BLAGO-VESTCHENSK.  slaugh- ' 

ter  at  1900 253  n 

BLAIR,  Mr 213  n 

BLA.NCHE  of  Navarre 320  n 

BLOCKADE 

Capture*,  place  and  time  of §1001 

Definition  of |567 

Hostilities  as  part  of §768 

Institution  of §996 

Insurgents  of 395  n** 

Knowledge  of §1000 

Maintenance  of §997 

Means  (^f  resdress  as §567 

Neutral  territory  involved  in. .  §1002 

Neutrals  in §995 

Notification  of §999 

Pacific §568 

Paper §1003 

Penalty  for  running §998 

Place  of  capture §1001 

Siege  dist.  from 395  n" 

Time  of  capture §1001 

BLOOD  ties  of 38  n» 

BLUCHER.  destruction  of  prop- 
erty in  Paris 312  n* 

BOEDES  LUST,  5  C.  Rob.  233, 116  oJ 
BOHEMIA,  devastation  of,  1757 

BOHEMIA,  King  of,  at  Cressen- 

brunn  in  Hungary 228  n* 

BOHEMIA,  King  of 315  n» 

BOLIVIA 

Enclosure  an 285  n* 

German  Aggression,  war  of  in.  186  n* 
Holy  See,  intercourse  with, . .  192  n** 

International  status  of 106  n* 

Non-maritime 345  n* 

Parana  River 296  n 

Uruguay  River 296  n 

BOMBARDMENT §569 

BOMBAY 320  n 

BOOTY 281  n" 

BONAPARTE,  Jerome 308  n« 

BONAPARTE,  Lucien 421  n" 

BOSNIA 282  n",  435  n« 

BOSPHORUS 346  n,  374  n* 

BOTHNIA,  Gulf  of 346  n,  372  n^' 

BOTHWELL 42  n* 

BOUGAINVILLE,  Explorer. .  .364n" 

BOUNDARY  disputes 299  n' 

BOUNDARY,  treaties  of 425  n" 
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BOUSSOLE,  the 364  n»* 

BRANCHES  OF  THE  OPEN 
SEA 

,    Bays §305 

Gulfs §305 

Straits |306 

Small  seas §304 

BRANDENBURG,   Elector  of  209n, 

23 In  (misprint  Brandeburgh) 
BRANDENBURG,     Margrave 

of 315n" 

BRAZIL 
Aliens,  municipal  law  as  to 

exclusion  (1907) 10  n* 

Amazon  River 296  n 

Baptist  Mission  Church  dam- 
aged   30  n* 

Blockade  of  by  Great  Britain 

(1862) 118  n« 

Constitution  of 84  n** 

Fleet,  revolt  of  (1894) 114  n 

German   aggression,   war  of, 

sev:  dip  rel 185  n* 

Germany,    landing   party   to 

seize  deserter  (1906) 72  n" 

Government  of 86  n* 

Great  Britain,  blockade  of  by 

(1862) 118  n« 

Holy  See,  intercourse  with ...  192  n** 
Interference    with    Argentine 
Republic  and  Uruguay  ( 185 1),  66  n 

International  status  of 106  n' 

Mob  violence,    Rio   Janeiro 

(1901),  U.S.  A 30  n» 

"Montezuma,"  the 358 n 

Rivers  of 296  n 

San  Francisco  River 296  n 

Rogatory  letters 79  n' 

Tocantins  River 296  n 

Uruguay  River 296  n 

U.  S.  A.,  delay  of  minister.  . . . 252  n 
BREACH  of  treaty  by  other 

party 444 

BREMEN  and  River  Weser .  . .  292  n" 
BREMEN,  cession  of  by  Sweden 

to  Hanover 181  n»,  305  n» 

BREMEN,  transfer  of 181  n» 

BRILLIANTE  v.  UNITED 
STATES,  1  Am.  L.  Report 
N   S  334  395  n^ 

BRISTOL  channel'.'.'. '. '. ', .'  .'395  n» 
BRITISH      COLONIES      IN 
NORTH  AMERICA 

Merger  into  U.  S.  A 95  n»» 

Revolt  of 71  n",  72 

BRITISH  EASTERN  EXTENSION 
AUSTRALASIA    AND    CHINA 
TELEGRAPH  COMPANY,  334  n 
BRITISH      EAST      AFRICA 

COMPANY 71  n»  317  n 


BRITISH       EAST       INDIA 

COMPANY 7 1  n",  314  n" 

BRITISH    SOUTH    AFRICA 

COMPANY,  war  by 139  n* 

BRITISH     PARLIAMENT 

75  n",  441  n 
BRITTANY,  92  n,  95  n",  320  n,  315  n» 

BROOKE.  Sir  James 92  n 

BROTHER,  my 194 

BROWN  V.  UNITED  STATES. 

8  Cr.  110 277  n».  324  n« 

BROWNING,  Mr.,  case  of 38  n 

BRUNEI,  Sultanate  of,  protec- 
tion by  Great  Britain 79  n 

BRUNSWICK.  Duke  of,  case  of.  309  n 

BRUSSELS,  the 247  n» 

BUCHAREST.  German  envoy 

at  (1914) 190n 

BUCKINGHAM,  Duke  of,  2 1 2  n,  224  n 
BUENA  VENTURA,  175  U.  S. 

384 327  n 

BULGARIA 

Barbarity  of 229  n 

Black  Sea  and 371  n" 

Danube  and 291  n* 

Debt,  assumption  of  part  of 

Turkish  (1878) 328  n» 

Ger.  agg.,  war  of,  sev.  of  dip. 

relat 186  n 

Independence,  declaration  of. 

(1878) 435  n» 

International  status  of 106  n* 

King,  title  of 88  n 

Origin  of 115  n» 

Ratification,  municipal  law. .  .414  n' 

Recognition  of 1 18  n^ 

Religious  disabilities  in 332  n 

Treaty-making  powers 412  n' 

Turkish  debt,  assumption  of 

part  of  by  (1878) 328  n» 

War  by  (1885) 140  n» 

BULL  (Papal  Bulls) 306  n» 

BURCHARD,    Archbishop    of  . 

Magdabuiig 3 15  n" 

BURGUNDY 95  n",  311  n» 

BURGUNDY.  Duke  of.  320  n,  252  n" 
BURKENFELD,   enclosure  of 

Oldenburg  in  Prussia 285  n* 

BURMAH,  Lower 313  n« 

BUSACO.  battle  of 255  n 

BUSHMEN  of  Australia 51 

BUTLER,  General 267  n".  419  n' 

BUTINA 282  n 

BUZZARDS  Bay 372  n" 


CABOT,  John 306  n» 

CADIZ,  made  a  free  port 417  n 

CiESERS.  the 123  n 

CAGLIARI.  case  of  (1857) 366  n« 
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CALIFORNIA,  alien  land  ten- 
ure  27  n» 

CALIFORNIA.  Gulf  of 295  n 

CALLOA,  Harbor  of 358  n 

CALVO.  Doctrine 49  n" 

CALYPSO,  the  (2  C.  Rob.  154),  372  n« 
CAMBODIA,     protection     by 

France 78  n 

CAMISARD  CHIEFS 213  n" 

CANADIAN  vessels 295  n 

CANADIAN    mounted    police, 

supplies  from  U.  S.  A 71  n* 

CANNING.  Sir  Strafford 212  n» 

CANSO.  Gut  of 372  n" 

CANTERBURY.  Thomas  of. . .  .265  n 
CANTON,  seiziu'e  of  opium  at 

(1839) 22n",37n» 

CAPACITY  of  parties,  treaties. .  409 
CAPE  BRETON  Island 

372  n",  434  n».  301  n 

CAPE  COD  Canal 289  n« 

CAPE  of  Good  Hope 348  n 

CAPE  Spartel.  lighthouse  on. . .  171  n»» 

CAPITULATIONS 425  n",  267 

CAPITULATIONS,  ratification 

of 359 

CAPITULATIONS  IN  WAR 

Definition  of 425  n>».  $772 

Effect  of $772 

Ratification  of $359 

Santiago  (1898) 268  n»» 

Sherman  and  Johnston,  by. .  .268  n** 

Thorshaven.  of  (1808) 268  n" 

CAPTIVITY  of  Prince 192  n»» 

CAPTIVITY 38 

CAPTORS,  the $929 

CAPTORS,  liability  of 353 

CAPTURED  OF  PROPERTY 
AT  SEA 

Captors,  the $929 

Convoy,  ship  sailing  under $925 

Effect  of  captiu^ $927 

Ransom $928 

Recapture §937 

Search $924 

Visit $924 

CAPTURE,  what  constitutes. .  .351  n< 
CAPTURE  of  non-commissioned 

ship  resisting  hostilities ....  353  n** 

CARAFFA,  Papal  Legate 435  n 

CARCASSONE 320  n 

CARDINALS 20?  n 


II 


CARLO  ALBERTO,  the 388  n'« 

CARLISLE,  Earl  of 67  n 

CAROLINA,  the 373  n 

CAROLINA,  the  (6  C.  Rob.. 

336) 314  n'« 

CAROLINE  Islands 315  n» 

CAROLINE    Islands,    dispute 

between  Germany  and  Spain.  92  n 


CAROLINE,  the  (1838) 

104nS  72n»  IMn 
CAROLINE,  the  (6  C.  Rob., 

461) 372  n» 

CARRIBEAN  Sea 346  n 

CARTAGENA,  Spanish  squad- 
ron at,  case  ot 367  n** 

CARTARET.  Captain 303  n 

CARTEL  ship 313,  314 

CARTEL 426  n*» 

CARTELS,  ratification  of $359 

CASA,  Yrujo  Marq 226  n 

CASPIAN  SEA 371  n'»,  232  n» 

CASTILE,  interference  in  Arra- 

gon 65  n» 

CASTILE 320  n 

CASTILE,  King  of,  65  n».  198  n.  209  n» 
CASTINE  ISLAND,  de  facto 

government  of 87  n' 

CASTRO,   President  of  Vene- 
zuela   100  n 

CASTRO,  Duchy  of,  interfer- 
ence bv  Prance  as  to 65  n' 

CATACAZY,  Mr 227  n 

CATHARINE  Braganza 320  n 

CATHARINE  of  France 65  n» 

CATRON,  J 316  n 

CAVOUR,  Count 115  n» 

CELLAMARE.  Prince 225  n 

CELESTIAL  War 145  n» 

CENTRAL  AMERICAN,  Major 

Republic  of 86  n 

CENTRAL  ASIA 126 

CEREMONIAL  envoy 203,  61 

CESSION,  extent  of 314  n" 

CESSION,  formal  act  of 315  n» 

CESSION,  treaties  of 425  n" 

CHABLAIS 332  n«,  171  n" 

CHANGE  in  circumstances $381 

CHANGE,  fear  of 34 

CHANGE  OF  TITLE  TO  PROP- 
ERTY  IN  WAR 

International  title $808 

Municipal  title |809 

Postliminum |810 

Private  property $809 

Public  property $808 

CHANGES  IN  STATE  LIFE 

Effect  of |65 

Extinction  of  state $64 

Fact,  change  in $62 

International $66 

Origin $63 

CHAPLAIN,  position  of 256  n» 

CHARACTER 

Chattels J1090 

Cboses  in  action |I089 

East,  houses  of  trade  in $1091 

Enemy $1075 

Immovables $1087 
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CHARACTER  (Continued) 

Individuals  of §1077 

Movable  property §1088 

Neutral §1075 

Property  private §1084 

Property  public §1075 

Theories  of §1076 

Vessels §1085 

CHARACTER  OF  INDIVID- 
UALS IN  WAR 
Individual  change  in  member- 
ship  §1081 

Intematonal  change §1080 

No  state  in  jurisdiction  of . . . .  §1083 

Residence  in  foreign  state §1078 

Sea.  journey  on §  1 082 

Service  in  foreign  state §1079 

Theories §1076 

CHARACTER  OF  PROPERTY 
IN  WAR 

Chattels §1090 

Choses  in  action §1089 

East,  houses  of  trade  in §1091 

Immovable  property §1087 

Movables §1088 

Transfer  of  vessels §  1 086 

Vessels §1085 

CHARLEMAGNE 123  n,  254  n» 

CHARLES  I,  England 

191  n,42n^76n^67n 
CHARLES  I,  Duke  of  Savoy. .  .321  n 

CHARLES  II,  Sicily 320  n 

CHARLES  II,  Spam 320  n 

CHARLES  II,  England,  191  n.  199n 
209  n,  225  n,  320  n,  414  n^  464  n» 

CHARLES  IV,  France 101  n 

CHARLES  IV,  Spain 455  n> 

CHARLES  V,  Emperor,  84  n,  198  n 
204  n",  221  n,  250  n,  311  n» 
318  n",  321  n,  434  n\  449  n,  452  n 
364  n. 

CHARLES  V,  France 217  n 

CHARLES     VIII,     France,      320  n 
315  nw,     104  nS     228  nS     254  n*, 
310  n,  315  n*». 

CHARLES  IX  of  France 67  n 

CHARLES  XII,  Sweden 

237  n\  283  n»« 
CHARLES,  Duke  of  Lorraine. .  1 10  n« 

CHARLES.  Archduke 25 1  n 

CHARLES  Emperor,  Austria . . .  263  n 
CHARLES  EMANUEL.  Duke  of 

Savoy 198  n 

CHARLES  ET  GORGES,  case 

of 385  n" 

CHATTELS 307 

CHARACTERISTICS      OF     A 

STATE §43 

CHARLOTTE.  Queen  of  Cyprus,  32 1  n 
CHEMULPO 177  n",  186  n 


CHERRIOT  V.  FOUSERT  (3 

Binn.  252) 211  n 

CHESAPEAKE,  the  seizure  of 

1863 199  n 

CHESAPEAKE  BAY 372  n" 

CHESTERFIELD,  the 385  n" 

CHILE 

Blockade  by  insurgents  ( 1 89 1 )  118  n" 
Debt,  apportionment  of,  with 

Peru  (1893) 328  n« 

Esmerelda,  sale  to  Japan ....  178  n" 

Fleet,  revolt  of 114  n 

Holy  See,  representation  at,  192  n** 

International  status  of 106  n* 

Insurgents,  blockade  by 118  n" 

Itate,  the 181  n^ 

Japan,  sale  of  Esmerelda  to,  178  n*' 

Mob  violence  at  Valparaiso 30  n* 

Peru,  transfer  of  territory  from 

(1893) 3l3n»,  328n» 

Pirates,  insurgents  as 358  n 

Revolution  in  (1891) 118  n* 

Rogatory  letters 79  n' 

Submarine  cables 334  n 

U.  S.  A.,  invasion  of  marginal 

waters  by  (1898) 181  n' 

U.  S.  A.,  member  of,  damage 

bv  mob 30  n* 

CHIVALRY,  effect  of ...  187,  197,  217 

CHIVALRY,  institution  of 229 

CHINA 

Alien,  ownership  of  land  in 27  n" 

Boxer  rebellion,   inter,   of  Powers, 

221n,67n» 

Dabney 317n 

Capitulations 39  n" 

Envoy,  immunity  of  foreign  in. .  22 1  n 
Family  of  nations,  admission 

to 109  n" 

Foreign  office 201  n* 

France,  blockade  by  (1884) ...  118  n» 
Ger.  agg.,  war  of,  sev.  of  dip. 

rel 185  n 

Hong  Kong  to  Great  Britain 

(1842) 3I6n 

International  status  of ,  106  n',  107  n* 
Japan,  military  occupation  by,  434  n' 

KiaoctTau 317  n 

Kuang-chow 3 17  n 

London,  legation  in,  immunity 

of 240  n< 

Lymoon  Pass 373  n* 

Maritime    belt,    treaty   with 

Great  Britain  as  to 392  n* 

Maritime  belt,  belligerent  man 

of  war  in 196  n 

Nationality,  law  of 12  n 

Neutrality,  of.  (1902) 175  n« 

Neutralization  of  in  Russo- 
Japanese  war 171  n** 
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CHINA  (Continued) 
Opium  of  British  merchants, 

seizure  of  (1839) 22  n",  37  n» 

Port  Arthur 317  n,  329  n» 

Private  individual  in  juris,  on 

outb.  of  war 417  n 

Refusal  to  receive  an  envoy ...  2 13  n 

Rivers  of 297  n 

Rogatory  letters 79  n* 

Ta-lien-wan 317n 

War,  effect  of  on  treaties  of 459  n 

Wei-hai-wei 317  n 

CHINA  SEA 346  n» 

CHINESE,  exclusion  of 10  n« 

CHOSES  IN  ACTION,  calling 

in 310  n 

CHOSES  IN  ACTION,  third 

state 310  n 

CHOSES  IN  ACTION,  German 

seizure  in  France  (1870) . . .  .311  n 

CHRISTIAN  ERA 39.  51 

CHRISTIAN  STATES 150  n» 

CHRISTIANITY 229 

CHRISTINA,  Queen  of  Sweden,  199  n 
CHRISTINA  Maria,  the  (4  C. 

Rob.  166) 383  n" 

CINQUE  PORT,  Lord  Warden 

of 114  n 

CIRCASSIANS 241  n» 

CIRCULATION,  international ...  108 

CIRCULATION,  municipal 108 

CITIZENS.... 11  n« 

CIVILIZATION,  31,  34,  36,  41,  66, 
104,  199,  217,  167  n,  349,  408. 

CIVIL  STATE 62  n^ 

CIVIL  War 143  n» 

CLAPTON  CUTHBERT 234  n« 

CLASSIFICATION  of  Acts  of 

force J549 

CLASSIFICATION  OF  TREATIES 

Authors'  classification {364 

Federal      constitution      distin- 
guished from {365 

Kmds  of {362 

Names  of {362 

CLEMENTS,  Don  Lino  de 212  n» 

CLEOTE,  Ex  Parte  (65  Law 

Times  102) 211  n» 

CLERGY,  treatment  of  in  war,  228  n* 

CLIENT  STATE 76  n" 

CLINTON,  General 250  n» 

COASTWISE  TRADE {330 

COBBETT,  William 258  n 

COCOA  GROVE,  mob  at  (1912),  31  n 

COIMBRA 255  n 

COLLECTIVE  interest 32 

COLLISIONS  at  sea 361  n" 

COLOMBIA 
Blockade  by  ( 1885) . .  118  n»  400  n>* 
International  status  of 106  n* 


COLOMBIA 

Panama  revolt  from  ( 1 903) 1 16  n 

Papal  blockade  against  insuig- 

gents(1885) 400  n» 

Rogatory  letters 79  n* 

COLONIAL  states 62  n',  76  n" 

COLONIES 283  n* 

COLONNA 224  n 

COLORADO  River 295  n 

COLUMBIA,  the  (i  C.  Rob. 

154  1799) 398n 

COLUMBIA  River 295 

COMBATANTS 

Aerial  forces {751 

Barbarous  forces {745 

Civilian  officers  of  state {740 

Converted  merchantmen {749 

Defensively  armed  merchant- 
men   {750 

Levies  en  masse |744 

Mercenaries {743 

Militia {742 

Naval  forces 5746 

Privateers {748 

Public  armed  ships {747 

Regular  troops {741 

Submarine  forces (752 

COMITY 163  n» 

COMMANDER  of  ship  of  war,  351  n» 

COMMANTO 233  n« 

COMMERCE.  104,  108,  197,229,  383, 
349.  229,  278, 279,  {{457, 552,  604, 
665, 732,  802.  877, 

COMMERCE,  treaties  of 426  n» 

COMMERCEN.  the  (1  Wheat 

382) 378  n" 

COMMON  international  law. . .  162  n* 

COMMON  consent 158 

COMMON,  path  across 34  n» 

COMMONWEALTH,  the,  appear- 
ance of 123  n* 

COMMONWEALTH,  a  de  facto 

government 87  n* 

COMMUNITY 

Definition  of |16 

iural  conception  of {16 
lembership  in {16 

Organization  of {17 

Original 93 

Power  of {{16,  17 

States,  of {77 

Uniformity  of {8 

COMO  LAKE 297  n» 

COMPOSITE  state. .  .67  n»,  72,  84  n" 

COMPULSION,  collective 37 

COMPULSION  individual 37 

CONCEPTION  BAY 372  n" 

CONCORDAT,  definition  of. ,  .426  n« 
CONCORDIA,  the  (1  C.  Rob. 

119) 372  n« 
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CONDEMNATION  OP  PROP- 
ERTY AT  SEA 
Adjudication  of  prize  court. . . .  (932 

Prize  courts {931 

Reason  for  adjudication  by  prize 

courts {932 

Unlawful  condemnation  of,  rem- 
edy for {936 

CONDITIONAL  declaration  of 

war 148  n 

CONDOMINIUM 282  n" 

CONDUCT 

Definition  of {3 

Description  of {21 

Factors  determining {6 

Future {{21,  108 

Jural  conception  of Il^^i  ^^^ 

Past {§21,  108 

Present {{20.  21,  108 

Rules  of {21 

Restrained |3 

Unrestrained {3 

CONDUCT  OF  HOSTILITIES 

Aerial  forces {751 

Armistice {771 

Barbarous  forces |745 

Belligerent  occupation {766 

Blockade |768 

Bombardment |756 

Capitulations |772 

Civilian  officers  of  state |740 

Combatants {739 

Converted  merchantmen {749 

Dead  bodies §765 

Deceit {754 

Defensively  armed   merchant- 
men   {750 

Factors  restraining |732 

Imi3lements  of  warfare |753 

IncQvidual  act |738 

Laws  of  war |734 

Levies  en  masse |744 

Mercenaries $743 

Militia 5742 

Naval  forces |746 

Necessity,  doctrine  of |733 

Non-combatants §739 

Place  of |737 

Public  armed  ships |747 

Prisoners  of  war |757 

Privateers |748 

Regular  troops |75 1 

Restraints  on |732 

Reprisals  in $767 

Siege {755 

State  act  of {738 

Submarine  forces |752 

Suspension  of  hostilities |769 

Treachery f754 

Truce {770 


CONDUCT  OP  HOSTILITIES 

Unrestrained $731 

Wounded {765 

CONDUCT,  power  of  sUte  dis- 
tinguished from 45 

CONFEDERACIES 85  n« 

CONFEDERATION,  treaties  of, 

426  n» 

CONFEDERACY 85  n,  85  n« 

CONFEDERACY  OF  THE  RHINE 

Government  of 86  n 

Protection  of 78  n 

Recognition  of 1 15  n" 

CONFEDERATE  STATES  OP 
AMERICA 

Blockade  of 118  n" 

Brazil,   capture  in   marginal 

waters  of 199  n* 

Confederacy,  a 86  n 

De  facto  government  of 87  n* 

Destruction  of  property  by. .  .391  n* 
Diplomatic  communications 

through  lines  of 247  n* 

Government  of 86  n 

Great  Britain,  recognition  by.  1 14  n" 

Intercourse  by 253  n" 

International  status  of 86  n 

Letters  of  marque  by 244  n 

Privateering  by 244  n 

Private   enemy   property  in 

jurisdiction  outb.  of  war 322  n* 

Proclamation  of  April  17,  1861. 

inviting  letter  of  marque. .  .244  n 
Property  of,  in  foreign  state. .  101  n" 
War  by 139  n» 

CONFIRMATION  of  treaties..  422 

CONFISCATIONS 293  n«« 

CONFLICT  OF  STATES 

Acts  of {{502,  517 

Adjustment  of $505 

Armed  forces  by $512 

Civil  officers  of  state |516 

Enlisted  men  unattached $515 

Extra-territorial  criminal  law.. {5 18 

Filibustering  expedition $520 

Individual  act  distinguished. . . . $503 

Intervention $506 

Interests  in $501 

Justification  of $504 

Member  of  state,  act  of $519 

Officers  unattached $515 

Penetration  of  jurisdiction  by. .  {511 

CONFLICTS  of  jurisdiction 60 

CONGO  FREE  STATE 

Belgium,  bequeathed  to 320  n 

Belgium,  merger  into 95  n" 

Belj^ium,  personal  union  with. .  84  n'* 

Lado  Enclave 317  n 

Neutrality  of 80  n* 

Origin  of 91  n*,  94  9 
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CONGO 419  n» 

CONGO  DISTRICT,  lakes  in. .  .297  n^ 

CONGO  River 296  n.  171  n» 

CONGRESSES— CONFERENCES 

Aix-la-Chapelle  (1748) 455  n» 

Algeciras  (1906) 307  n^ 

Anti-slavery  (1900) 421  n« 

Aviation 288  n»^ 

Berlin  (1878) 1 18  n« 

Brussels  (1874) 233  n,  240  n 

Brussels  (1890) 387  n 

Congo  Berlin  (1885) 

118n«,  296n,  297n>,  307nT 

Geneva  (1868) 232  n 

Geneva  (1863) 232  n»*,  258  n»* 

Hague  1 233  n 

Hague  II 233  n,  259  n 

Laibach  (182!) 196  n» 

Paris  (1918-1919) 

184  nS  196n»,  209n» 

Rastadt 295  n 

Red  Cross  9 259  n 

St.  Petersburg  (1868) 233  n 

Troppau  (1820) 196  n» 

Trent,  council  of 2 10  n 

Verona  (1822) 196  n» 

Vienna  (1815)  see  treaties  of.  .455  n' 

CONQUEST  war  of 143  n» 

CONQUEST,  definition  of 

281,  301,  302,  302  n>* 
CONQUERED   TERRITORY 

transferred  to  a  neutral  1 305 

CONSENT 148  n,  158.  380  n" 

CONSERVATION 288  n" 

CONSOLAT  DEL  MERE 

374  n«,  376  n« 
CONSTANTINOPLE,    empire 

of 315  n" 

CONSTANCE  Lake 297  n^ 

CONSTANT  MARY,  the  (4  C. 

Rob.  285  n) 358  n» 

CONSTITUTION,  the  (L.  R.  4 

P.  D.  39) 386n 

CONSTITUTIONAL  law 279  n» 

CONSULAR      SERVICE      of 

U.S.  A 193  n* 

CONSULS 193  n»,  73  n« 

CONTIGUITY 67. 12. 13 

CONTINENTAL  system 400  n» 

CONTINUITY  of  a  state §68 

CONTINUOUS  voyage §986 

CONTINUOUS     voyage    and 

blockade 387  n* 

CONTRABAND 

Absolute 5980 

Conditional §980 

Declaration  of  London  and. .  .383  n" 

Definition  of §978 

Ger.  agg.  war  of  in 382  n' 

History  of §978 


CONTRABAND 

Penalty  for  carrying §979 

Persons  as 382  n* 

Pre-emption  of §982 

Produce  of  exporting  oountryas  |981 

V^essels  infected  by §979 

CONVENTIO  OMNIS  INTEL- 

LIGITUR  REBUS 449  n 

CONVENTION,  definition  of.  .426n»* 
CONVENTIONAL  boundaries,  298  n* 
CONVENTIONAL  international 

law 162  n* 

CONVENTIONAL  neutrality ..  169  n* 
CONVOY,  ship  sailing  under, 

search  of §925 

COOK.  Captain 364  n" 

CORFU,  neutrality  of. . .  80  n\  171  n" 

CORINTH  CANAL 289  n* 

CORPORATE  CAPACITY  of 

states 186, 408 

CORPORATION  law 52 

CORPORATIONS 70 

CORPOREAL  War 145  n« 

CORRERIA 282  n 

CORSICA 315  n«,  317  n,  321  n 

CORTEZ  of  Spain  (1811) 452  n 

CORVINUS,  Matthias  of  Hun- 
gary   288  n' 

COSROES  I  of  Persia 418  n" 

COSTA  RICA 

Extradition  without  treaty .45  n* 

International  status  of 106  n' 

Panama,    botmdary    dispute 

with 299  n* 

Weeks,  extradition  of 45  n' 

COUNTESS  OF  LAUDERDALE 

the  (4  C.  Rob.  283, 1 802) . . .  .358  n« 
COURIR  SUS  AUX  ENEMIES.  152  n* 
COURLAND,  Duchy  of,  merger 

into  Russia 95  n" 

COVENANT  OF  LEAGUE  OP 

NATIONS llln 

CRACOW 

Independence  of  (1815) 70  n 

Protection  of 78  n 

Neutralization  of 81  n 

CRAMPTON.  Mr 227  n 

CREDENCE,  letter  of 207  n» 

CREOLE,  the 388  n»« 

CRESSEN  BRUNN,  battle  of . .  228  n» 
CRETE 
International  functions  of . ...  190  n" 

Turkey,  protection  by 78  n 

Vassos,  Q>1.  landing  of 212  n' 

CRIMEA,  Genoese  families  claim 

portion  of 333  n' 

CRIMINAL  GUILT  of  a  state.  .§116 

CROC  DU 250  n 

CROMWELL.  Oliver 

191n^209n»  224n,99ii 
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CROWN,  the,  an  institution 320  n 

CRUCCEE,  Emeric 1 10  n 

CRUSADERS 71  n" 

CUBA 
Coaling  station,  lease  to  U.S.A. 

317  n 
Debts,  Spanish,  non-assump- 
tion of  (1898) 328  n« 

Independence  of 76  n 

International  status  of 106  n' 

Recognition  by  U.  S.  A 1 14  n" 

U.  S.  A.,  interference  in 67  n^ 

U.  S.  A.,  protection  by 78  n 

CUMBERLAND,  Duke  of 199  n 

CUSTOMARY,    international 

law 163  n* 

CUSTOMS  DUES  immunity  of 

envoy 245 

CUTTING,  A.  K.,  case  of 75  n" 

CYPRUS 78  n 

British  administration  of 282  n" 

Protection  of 78  n 

Transfer  of 32 1  n 

CYTHERA 285  n» 

CZECHO-SLOVAKIA.  recogni- 
tion of 1 15  n»  1 16  n 


DABNEY 317  n 

DAIFJIE,  the  (3  C.  Rob.  139),  314  n" 
DAMAGE 

Injuria  absque 383  n^ 

Interests,  to  a §22 

Redress  for §22 

DAMPIER 303  n 

DANISH  STRAITS 375  n 

DANISH  WEST  INDIES 315  n" 

DANTZICK,  siege  of  (1574). . .  .248  n« 

DANTZIC 3 !  5  n" 

DANUBE 291  n«.  294  n,  171  n" 

DANUBE  COMMISSION,  neu- 
trality of 171  n« 

DARDANELLES 346  n,  374  n* 

DAUPHIN  of  France.- 320  n 

DAVIS  V.  POLICE  JURY  OP 
CONCORDIA  (9  How.  290) 

315n",  468n« 

DEAD  SEA 297  n\  346  n 

DEARBORN,  General 261  n 

DE  BASS 224  n 

DECLARATION,  definition  of 

427  n»,  103  n» 
DECLARATION  OP  WAR 

Form  of 5623 

Issue  of $623 

Necessity  for 5624 

DECLARATION  of  war,  recaU 

of  ambai^sadors  as 148  n 

D'ENGHEIN,  Duke,  seizure  of 

41  n\  184  n* 


DECREASE  OF  STATE 
TERRITORY 

Act  of  state |235 

Natural  causes $234 

DE  FACTO  GOVERNMENT. .     86 

DE  FACTO  head  of  state 195 

DEFENSIVE  treaties 427  n" 

DEFENSIVE  War 143  n* 

DEFENSOR  FIDEI 87  n» 

DEGREES  of  independence 74 

DELAGOA  BAY  dispute,  308  n\  92  n» 

DELAWARE  BAY 372  n" 

DEMETRIUS,  King 397  n» 

DEMOCRACY 

71,  187,  194,  216,  223,  279,  408 
DENMARK 
Algiers,  compulsory  payment 

to 378  n» 

American  vessels,  seizure  of 

(1810) I03n»,350n« 

Baltic  Sea  and 348  n 

Belts  and 375  n 

Bremen  and 181  n*,  305  n« 

Capitulations  in  war 268  n^* 

Convoy,  ships  sailing  under. 

Great  Britain 351  n" 

Danish  West  Indies,  see  Virgin 
Islands. 

Elsineur  Sound 375  n 

Embargo  on  Dutch  ships  (1587) 

250  n 
Enemy  priv.  prop,  in  jtuis.,  325  n 

Envoy,  taxation  of 245  n" 

Foreign  men  of  war,  visits  of,  382  n* 

Gold  Coast  and  (1850) 316  n 

Great  Britain  Confiscation,  English 
property  (1807),  293  n',  325  n; 
ships,  seizure  of  ( 1 43 1 ) ,  99  n. 

Greece,  no  union  with 84  n" 

Greenland 315  n" 

Guinea,  cost  of  (1850) 316  n 

International  status  of 106  n* 

Mortgage  of  Orkney,  Shetland, 

(1469)  to  Scotland 317  n 

Mortgage  to  Sweden  (1654) . .  .317  n 
Napoleon,  acting  tmder  decrees 

of 103  n* 

Neutrality  of 175  n» 

North  Sea  fisheries 392  n* 

Orkney 317  n 

Prize  courts,  unjust  decrees, 

indemnity  for 359  n 

Qualified  neutrality  of  (1788),  173  n> 
Ratification,  municipal  law. .  .414  n' 

Rogatory  letters 79  n» 

Sea,  open,  clainr  over 348  n 

Schleswig-Holstein  and 

328n«,  318n»,  325n»« 
Schleswig-Holstein,    personal 
union  with 84  n^ 
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DENMARK  (Continued) 
Sequestration  edicts  of  Aug.  6, 

1907,  Sept.  9.  1907 325  n 

Shetland  and 317n 

Spain,  interdiction  of  commerce 

with  (1753) 108  n".  113  n»» 

Treaty,  refusal  to  ratify 421  n* 

U.  S.  A.  payment  of  indemnity 

to 350  n" 

Verden 181  n«,  305  n« 

Vessels,  time  for  dep.  outb.  of 

war 326  n' 

Virgin    Islands,    transfer    to 

U.  S.  A 316  n,  315  n" 

DEN   ONZEKEREN,  the,   (3 

Dall.  285) 202  n 

DE  ONIS  Chevalier 212  n 

DEPENDENT  STATES 

Aliens  and $458 

Defined §50 

Independent  and $52 

Intercourse  by $140 

Neutrality  of $670 

Semi-independence $51 

Transfer  of  territory,  by §252 

Treaties  by $348 

War,  power  of $614-616 

DERIVATION  of  state  title. . .  .284  n» 

DERSCHOVIA 315  n» 

DESCENT,  cases  of 320  n 

DESSAIX,  the 391  n* 

DESTRUCTION  of  property. . . .  $805 
DESTRUCTION  OP  PROPERTY 
AT  SEA 

Condemnation,  in  lieu  of $992 

Naval  operations,  in $990 

Sight  on $993 

Submarine  by $993 

Violence,  against  property,  as. .  $991 
DESTRUCTIVENESS,  instinct 

of 278  n 

DIANA,  the 300  n» 

DIANA  la 327  n* 

DIANA,  the  (1  Dods.  Rep.  95).  .367  n 

DIAZ,  government  of 27  n" 

DINANT,  siege  of 264  n» 

DIPLOMATIC  CORPS $156 

DIPLOMATIC  SUASION 438 

DIPLOMATIC  ENVOYS  Bos- 
phorus  and  Dardanelles,  use 

of 374  n< 

DIRECT  U.  S.  CABLE  CO.  v. 
ANGLO  AMER.TEL.  CO., 
(L.  R.  2  App.  Cases  394).  .372  n» 
DISCIPLINE  OF  ARMY,  im- 
portance of 279  n» 

DISTRICT  OF  COLUMBIA,  283  n« 

DISCOVERY,  the 364  n" 

DISPOSITIVE  treaties 427  n«» 

DIVINA   PASTORA.   the    (4 

Wheat.  52), 180  n« 


DIVISIBILITY  of  jurisdiction,  124  n» 

DOBROUTCHA 316  n 

DOELWIJK.  the 387  n» 

DOGGER  BANK  CASE 218  n 

DOMICILE  OF  ENVOY 

Asylum  in $184 

Cases  which  may  arise 238  n'* 

Rented $183 

Title  to $183 

DOMINICIA,  capitulation  of..l72n» 
DOMINICAN  REPUBLIC,  pro- 
tection by  U.  S.  A 78  n 

DOMNIUM 278  n» 

DON  CARLOS 320n 

DON  PEDRO.  King  of  Arragon .  .217  n 

DON  PEDRO  of  Portugal 209  n 

DONNA    MARIANA,    the   (1 

Dods.  Rep.  91) 367  n» 

DOROTHY  FOSTER,  the  (6 

C.  Rob.  88) 361  n>* 

DOURO  RIVER 294  n 

DOWRY,  cases  of 320  n 

DRAGO  DOCTRINE 49  n" 

DRESDEN,  Gallery  of 312  n* 

DROITS  OF  ADMIRALTY 

105  n>,  326  n" 

DROIT 44  n« 

DROIT  d'ANGARIE 329  n» 

DROIT  d'AUBAINE 26  n" 

DROIT  des  GENS 171 

DROIT  de  RENVOI 8  n» 

DROIT  d'RETRACTION 26  n" 

DU  BOIS,  Pierre llOn 

DUKE  OP  BRUNSWICK.  King 

of  Hanover 199  n" 

DUMBA,  Constantine 228  n 

DUN  ANT,  Jean  Henry 258  n" 

DUNKIRK,  fortifications  of . .  .331  n" 

DU  PILESSIS 259  n 

DUPLEIX 172  n* 

DUPUY  de  LOME. 228  n 

DURESS $382 

DURESS,  TREATIES 
International  law  applicable. . . .  $384 
Municipal  law  inapplicable ....  $383 

Personal  protests |385 

DUTCH  REPUBLIC,  origin  of,  91  n« 

E 

EASTERN  CODES 51 

EASTERN  SEA 346n 

EAST  INDIA  COMPANIES, 

71  n";  Power  of  war 139  n* 

EASTERN  STATES 

Alien,  position  of  in (460 

Capitulations  in $461 

Houses  of  trade  in $1091 

EBENEZER,  the  (6  C.  Rob. 

250) 386  n» 

EBERSTEIN,  Count 138  n«' 

ECCLESIASTICAL  Treaties 408 
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ECONOMICS 52.  166,  279 

ECONOMIC  servitudes 331  n" 

ECUADOR 

Aliens  and 35  n^ 

German  aggression,  war  of,  in,  1 85  n* 
Holy  See,  representation  at. .  192  n" 

International  status  of 106  n* 

Rivers  of 296  n 

EDWARD  I,  Eng 198  n 

EDWARD  III,  Eng. 

239  n",  228  n>,  322  n»,  367  n« 

EDWARD  IV,  Eng 198  n.  407  n" 

EDWARD  VI,  Eng 249  n" 

EDWARD,  Black  Prince 217  n 

EDWARD,  the  (4  C.  Rob.  68),  383  n» 
EENROM,  the  (2  C.  Rob.  1). .  .372  n» 

EFFECT  of  capture §927 

EFFECT  OF  WAR 

Diplomatic  intercourse |628 

Combatants §631 

Commercial  intercourse §633 

Internal §634 

Municipal |634 

Non-combatants |63 1 

Non-commercial  intercourse. . . .  §632 

State  .relations §628 

Treaties §§629,  387 

EGYPT 
Anglo-French  Agreement  (1904) 

307  n^ 

Alien  in 39  n" 

Flag  of 350  ni« 

Herald,  immunity  of 2 17  n 

International  status  of 78  n 

Intercourse,  power  of 190  n" 

Neutrality  of  (1904) 175  n» 

Soudan  War 140  n^ 

Treaty  Power  of 412  n» 

d'ENGHEIN,  Duke,  seizure  of,  184  n* 
ELBE 

Hamburg,  possession  of 292  n^^ 

Hanover  tolls  collected  by . . .  294  n^* 

Opening  of 293  n",  294  n 

EL  DORADO,  case  of 365  n 

ELEANOR,  Queen 197  n 

ELEANORA  CATHARINA,  the 

(4C.Rob.  156) 360n>« 

ELIZABETH  OF  ENGLAND.  84  n», 
190  n",  210  n,  224  n,  246  n", 
306  n»,  320  n,  65  n». 

ELIZABETH  FARNESE 320  n 

ELIZABETH,     SicUy.     Queen 

Dowager  of 217  n* 

ELIZABETH,  the  (1746) 300  n» 

ELGIN,  Earl  of 251  n 

ELIDA,  the 377  n« 

ELIZA  ANN,  the  (1  Dods.  244),  149  n» 
ELSEBE,  the  (5  C.  Rob.  173) ..  .280  n« 

ELSINEUR  SOUND 375  n 

EMASCULATION 228  n» 


EMMANUEL,  the  (1  C.  Rob. 

296) 380n 

EMBARGO 

Belligerent §564 

Civil §564 

Definition  of §563 

Force,    other    acts    of,    distin- 
guished from §565 

Hostile 115  n* 

Kinds  of §564 

Previous  to  hostilities 116  n^ 

EMBDEN.  the  (1  C.  Rob.  16),  373  n" 

EMINENT  DOMAIN 

Aliens  as  to §446 

Angary,  in  connection  with ....  §886 
International  irrelevancy  of .  .281  n" 
Municipal  law,  in 465  n" 

EMPEROR  OF  AUSTRIA  v.  DAY 
AND  KOSSUTH,  2  Giflfard,  628, 77  n 

EMPEROR  OF  GERMANY  . .  123  n* 

EMPIRE 

Honors  of 123  n* 

Oder  River,  and 294  n 

Spain,  personal  union  with 84  n" 

EMPIRE  of  a  state 281  n 

ENCLOSURES 285  n» 

ENDRAUGHT.  the  (1  C.  Rob. 

22) 372n»,373n" 

ENEMY  GOODS  private  in  pub- 
lic Sind  private  enemy  ships. .  §951 

ENEMY  PROPERTY  private  in 

private  neutral  ships §954 

ENEMY  PROPERTY  private  in 

public  neutral  ships §953 

ENCfELRAM  de  NOGENT. ...  198  n 

ENGLISH  CHANNEL,  tunnel 

under 288  n" 

ENGLISH  CHANNEL 346  n 

ENGLISH  COMMON  LAW...  467  n 

ENVOY 205  n" 

ENVOY  extraordinary 205  n" 

ENVOYS 

Affected  how §169 

Appointment  of §157 

Beginning  of  mission §199 

Ceremonial 203  n* 

Chapel §187 

Classes  of §154 

Communication  with  home  gov- 
ernment  §188 

Complainant  as §196 

Congresses  to §201 

Controversies  between |l97 

Credentials  of §157 

Damage  to §§195,  169 

Dismissal  of §174 

Diplomatic  corps §156 

Domestics §180 

Domicile  of §182 

Extraordinary 203  n^^ 
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ENVOYS  (Coniinued) 

Females  as 2I3n 

Functions  of §198 

High  sea,  on §192 

Immunity  of §165 

Interests  of §167 

Jurisdiction  of §185 

Kinds  of §154 

Language  of §200 

Membership  in  receiving  state,  §161 

Misbehavior  of 223  n 

Mission,  termination  and  begin- 
ning of §196 

Municipal  court  and §176 

Municipal  law  and §189 

Necessary 203  n' 

Neutral  ship  on §192 

Number  of 206 

Objection  to §162 

Ordinary 204  n" 

Permanent 204  n" 

Perpetual 204  n" 

Personality  of §162 

Personal  grata $162 

Political 203  n^* 

Prerogatives  of §164 

Protection  of §§171.  173 

Public  entry  of 214  n" 

Ranks  of §155 

Recall  of .•..§174 

Receiving  state  and §173 

Reception  of §158 

Religion  of §187 

Religion 203  n' 

Sendixig  of §157 

Sea,  high  on |192 

Sending  state  and |166 

Servants  of §181 

Smuggling  by 245  n" 

Special 203  ni«* 

State  interest  in §§166,  168 

Status  of 215  n" 

Suite  of 5178 

Taxation  of |186 

Termination  of  mission §199 

Third  state  and §191 

Trade,  engaging  in §194 

Waiver  of  immtmity §194 

Watching 203  n» 

Widow  of §180 


Wife  of 235  n^ 

Witness  as §177 

EQUAL  TREATIES 427  n« 

EQUALITY  of  man 53 

EQUALITY  OF  STATES 

Balance  of  power §93 

Definition  of |91 

Ceremonial |95 

Inequality §92 

Legal §94 


EQUIPMENT 307 

ERSTERN.  the  (2  DaU.  34). .  .373  n» 

ERIE,  Lake 297  n» 

ESMERALDA,  the 178  n'« 

ESSEX,  capture  of 198  n 

ESTRELLA,  the  (4  Wheat.  298) 

180  n«,  196n 

ETHICS 30,  50.  52,  140 

ETHICS  distinguished  from  law . .    140 

ETIQUETTE 216 

EUGENE 213  n" 

EURICLES.  King  of  Sparta. . .  .285  n» 
EUROPEAN  International  Law,  162  n» 

EUROPEiAN  RIVERS 293  n» 

EUROPEAN  War 142  n" 

EXCHANGE,  treaties  of 423  n» 

EXCHANGE  v.  McFADDON 

etal.  (7Cr.  116) 386n 

EXCLUDING  from  the  Papacy,  64  n» 

EXECUTED  treaties 441 

EXECUTORY  treaties 441 

EXECUTION  of  a  treaty 416 

EXECUTIVE  affording  redress,  40  n^ 
EXEQUATOR  of  Consul,  revoca- 
tion of 109  n,  115  n» 

EXERCISE  OF  TREATY- 
MAKING  FUNCTION 

Autocracies §351 

Limited  governments §352 

Organ  of  state §350 

EXPATRIATION 16 

EXPLORATIONS 364  n" 

EXPRESS,  packet 365  n« 

EXTENT  OF  STATE  TERRITORY 

Aerial  space §224 

Canals §226 

Lakes §232 

Land §223 

Rivers §227 

Subsoil $224 

Water §225 

EXTERNAL  FACTORS 

DETERMINING  CONDUCT 

Forces  of  nature §12 

Individuals,  pressure  from §14 

Political  power §15 

EXTRADITION 

History  of §463 

International  law  as  to §465 

Maritime  belt  in 

Member  of  state  of §467 

Political  offenders }468 

Theories  of §464 

EXTINCTION  OF  A  STATE. .  64 
EXTRADITION,  treaties  of. .  .428  n» 
EXTRA-TERRITORIALITY 

219n»,  352n^380n" 
EXTRA-TERRITORIAL  crim- 

inallaw §518 
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FACTORS  DETERMINING 
CONDUCT 

External  to  man §13 

Forces  of  nature §12 

Individuals,  pressure  from §14 

Inherent  in  man §6 

Political  power §§15,  19 

FACTORS  of  international  con- 
duct  §105 

PACT,  issues  of  between  states. .     89 
FALCON,  the  (6  C.  Rob.  194),  360  n» 
PALKENHAUSEN,  Governor- 
General  von 306  n" 

FALKLAND  ISLANDS,  occupa- 
tion of 308  n» 

FAMA,  the  (5  C.  Rob.  97) 3 14  n" 

FAMILY  OF  NATIONS  referred 

to 106,  107  n»,  109,  110,410 

Bond  of  union §79 

History  of §78 

Membership  in j80 

Political  organization  no §81 

FANNY,  the  (1  Dods.  443) 375  n« 

FANNY,  the  (9  Wheat.  658) 

378  n.  176  n»o,  193  n" 

FARN,  the  case  of 196  n 

PARNESE,  house  of 320  n 

PASHODA,  Incident 307  n» 

PAUCIGNY 332  n».  171  n» 

FEDERAL  GOVERNMENTS. .  86  n» 
FEDERAL  GOVERNMENTS 

existing  1914 86  n* 

FEDERAL   CONSTITUTION 

distinguished  from  a  treaty.  .  432 

FEDERAL  UNION 77,  85 

FEDERATED  MALAY  STATES, 

Protection  by  Great  Britain . .  78  n 
CITY,  the  (2  Dods.  381).  .391  n* 
FEMALE  AMBASSADOR. . .  .213  n« 

FERDINAND  II,  Austria 321  n 

FERDINAND,  the  Catholic 

209  n,  435  n 

FERDINAND  of  Naples 310  n 

FERDINAND  of  Spain 84  n" 

FERDINAND  VII,  of  Spain. 

452  n  455  n^' 
PERDINANA  de  Po,  Island  of.  315  n" 

FERRARA,  Duke  of 452  n 

FEUDALISM 126,  12  n» 

FEUDAL  TIE 13  n 

FICTION 219,  312,  312  n\  453 

FIDDLERS,  the  two 210  n 

FINLAND.  Gulf  of 346n 

FINLAND,  Russia  occupation  of 

419  n' 

FIRST  CRUSADE 317  n 

FISHING  BOATS,  Exemption  of,  §948 
FISHERIES  in  maritime  belt. . . .  §328 
FISHERIES  in  open  sea. .  369  n^^  §300 


FISHING,  open  sea 346 

FISHING  in  rivers 291 

FIXED  state 68 

FLAD  OYEN,  the  (1  C.  Rob.  135) 

193  n" 
FLAG 

Abuse  of 364  nS  §283 

Maritime 35 1  n' 

Mercantile 350  n" 

Naval 350  n",  §283 

National  ensign 350 

Origin  of §283 

Truceof 263 

Union,  Great  Britain 350  n" 

War 350  n" 

FLANDERS 320  n 

FLANDERS.  Earl  of 315  n" 

FLEET,  revolting,  as  belligerents  1 14  n 

FLINDERS,  Commander 365  n 

FLOREAT  COMMERCIUM,  the 

(3  C.  Rob.  178) 383  n» 

FLORIDA 

Boundaries  of 315  n" 

Capitulation  of  (1781) 316  n 

Transfer  of 315  n",  316  n 

U.  S.  A.,  invasion  by 72  n" 

FLOW  OF  RIVERS,  utilization 

of 291 

FLUVIAL  DOMAIN 286  n^* 

FOEDERA 405  n« 

FONESCA,  Gulf  of 80  n» 

FONTANAY  Marq.  of 243  n 

FORCE 

Acts  of §562 

Blockade |567 

Bombardment |569 

Classification  of §549 

Embargo |563 

Reprisals §550 

Retaliation §561 

Retorsion §558 

Seizure §566 

FORCES  OF  NATURE 

Determining  htmian  conduct. ...  §12 

Effect  of Il2 

Man,  effect  of,  conduct  of |l2 

Nature  of §12 

States,  as  affecting  conduct  of 

§§12,  105 

FOREIGN  OFFICE §151 

FOREIGN  PUBLIC  VESSELS 

in  marit.  belt §32 1 

FORM  OP  STATE  GOVERNMENT 

Autocracies §56 

Composite §56 

Confederacies §56,  84  n**,  85  n' 

Federal  governments 86  n' 

Limited  governments §56 

Materiality  of §56 

Personal  unions 84  n** 
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FORM  OF  STATE  GOVERNMENT 
{Continued) 

Real  unions 85  n> 

Simple §56 

FORMAL  War 143  n» 

FORMATION  OF  A  TREATY 

Autocracies §35 1 

Belligerent  states §346 

Confirmation  of |360 

Capacity  of  parties |344 

Dependent  states §348 

Exercise  of  treaty-making  func- 
tion  §349 

Execution |354 

Independent  states §345 

Limited  governments |352 

Negotiation §353 

Neutralized  states §347 

Parties  to §344 

Ratification §355 

FORMOSA,    blockade    of    by 

France  1884) .  100  n,  118  n»  186  n" 

FORON  River 294  n 

FORSATTNING 388  n" 

FORTS 307 

FORTUNA,  the  (1  Dods.  Rep. 

81) 367  n» 

FORTUNE,  the  (2  C.  Rob.  92).378n» 

FOX,  the  (Edwards  311) 355  n» 

FRANCE 
Africa,  exchange  of  territory 

with  Germany 316n 

Africa,  occupation  of 307  n* 

Alien  vs.  alien,  no  jurisdiction,  29  n* 
Alienation,  municipal  law. ... 311  n^ 
Alsace-Lorraine,  278  n*,  3 13  n',  328  n* 

Andorra 78  n 

Annam 78  n 

Anspach 184  n> 

Argentine  Republic  and  rivers 

of 296  n 

Armistice  (1871) 267  n" 

Arragon,  seizure  of  ship  by 

(1326) 101  n* 

Asylum  in  legations  of 243  n 

Baden,  seiztu^  of  Duke  d'Eng- 

heinin,  (1804) 184  n» 

Bale,  city  of 331  n" 

Barbarous  decree  of  (1793) 261  n 

Barbarous  troops,  use  of 241  n* 

Belligerent  occupation  of  India 

(1759) 419  n^ 

Beziers 320  n 

Bosphorus 374  n^ 

Bothwell,  protection  of 42  n^ 

Brittany 95  n",  320  n 

Browning,  Mr.,  case  of 38  n 

Burgundy... 95 n",  311  n»    318 n" 


FRANCE 
Blockade  capture,  time  and  place. 
399  n»>;      Notice    of,    398,    n'; 
paper,  400  n". 

Cable  to  England  (1870) 240  n* 

Cambodia 87  n 

Cape  Breton  Island  (1748) ...  .434  n' 

Carcassone 320  n 

Cartagena  incident  (1873) . .  .357  n" 

Chablais 332  n" 

China,  invasion  of  (1885) 228  n^ 

China,  seizure  of  forts  in  Chi- 
nese Formosa  (1884) 100  n 

Choses  in  action,  seizure  of. .  .324  n" 

Comino  Islands 307  n* 

Confederacy  of  the  Rhine 78  n 

Conseil  d'Etat 365  n,  391  n* 

Constitution  of 31 1  n»  47  n" 

Convention  of,  decree  of  ll/l6/*92, 
Scheldt,  295  n;  decree  of  1794, 
Quarter,  255  n. 

Converted  merchantmen 246  n** 

Corsica 315  n",  317  n 

Crete,  Island  of,  blockade  of  .  .119  n 

Cuxhaven,  use  of  (1803) 184  n' 

Dardanelles 374  n" 

Declaration  of  war  by  horald 

(1635) 146  n» 

Delaware  Bay,  capture  in 372  n" 

d'Enghein,  Duke  of,  seizure  of 

(1804) 41  n« 

Denmark  invasion  of  neutral- 
ity of 184n*,185n 

Destruction   of   property   at 

sea  (1870) 391  n* 

Enemy    ships    make    enemy 

goods 367  n 

Englishmen,  arrest  of  (1803) . . .  109  n 
Envoy,  immunity  of  in,  218  n,  220  n, 
224  n,  225  n,  231  n,  242  n,  245  n, 
247  n,  251  n,  252  n,  257  n. 
Envoy,  refusal  to  receive 

210  n,  210  n* 

Envoys,  recall  of 211  n 

Explorations,  seizure  of 

364  n^  365  n 

"Express, "  seizure  of 365  n* 

Extradition    circular,    Minister    of 
Justice   (1841),   45  n;    Executive 
function,  an,  46  n^^;  Member,  of, 
16  n". 
Female  ambassador,  sending 

of 213  n 

Faucigny 332  n" 

Fisheries,  coast 363  n^* 

Fisheries  in  open  sea 363  n* 

Fisheries  in  open  sea,  seizure  of 

363  n\  364  n^ 
Fishing  boats,  seizure  of 

363  n^«,  364  n^ 
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FRANCE  {Continued^ 

Flags  of  truce  firing  on 231  n" 

Florida 315  n» 

Free  ships  make  free  goods . .  .367  n* 
Gatint,  refusal  to  receive  ambas- 
sador from 212  n 

Genet,  minister  to  U.  S.  A 

211  n,  225  n 

Geneva,  Lake 297  n* 

Genoese  citadel,  ship  in,  fail- 
ure to  salute 392  n" 

German  aggression,  war  of, 

sev.  dip.  rel 185  n*,  186  n 

Gennan  aggression,  war  of,  a 

matter  of  defence 135  n' 

German  princes,  interference 

of,  on  behalf  of  Protestants,  67  n 
Germany,  complaint  of  violation 
of  laws  of  war  (1870),  231  n"; 
Military  occupation  by  (1871), 
419  n^;  Violation  of  territory  by 
(1914),  148  n. 
Gottenberg,  use  of  harbor  of .  .316  h 

Government,  a  republic 123  n* 

Great  Britain,  Concurrent  declara- 
tion of  (1854)  with,  376  n«; 
Interference  in  (1571),  65  n*; 
Interference  in,  on  behalf  of 
CaUiolics,  67  n;  Interference  of, 
on  beh£df  of  Protestants,  67  n; 
Interference  of,  (1793-1815),  66  n. 
Greece,  interference  in  (1827),  67  n* 
Grotiu3,  envoy  to  . .  .214  n",  357  n' 

Guadeloupe  (1813) 305  n* 

Herring  fishery  and  (1521) . .  .364  n" 
Hesse-Cassel,  occupation  of.  .  .310  n 
Holland,  liability  for  acts  of  (1809- 
(10),  103  n';  Jests  and  medals, 
irritation  at  (1672),  77  n. 
Holy  See,  intercourse  with. . .  192  n" 
Hongkong,  use  of,  as  base  of 

operations 186  n 

Hostages,  for  performance  of 

treaty 434  n» 

Huningen,  fortifications  of . .  .331  n^^ 

Independence  of 68 

Individuals,  private  in  juris- 
diction on  outb.  of  war 

415  n»,  416  n« 

Italy,  invasion  of 228  n^ 

International  status  of 

63n,  106n»,  107  n» 

Kuang-chow,  lease  of 317  n 

Loss  of  territory 97  n^ 

Louisiana 314  n",  315  n" 

Luxemburg,  neutrality  of 185  n 

Madagascar 79  n,  462  n^*,  40  n 

Manual  of  land  warfare 235  n 

Maritime  belt,  private  foreign 
ships  in 388  n" 


FRANCE 

Maritime  belt,  width  of 376  n^ 

Mason  and  Sliddel  case,protest 

to  U.  S.  A 253  n" 

Member  of  state,  as  envoy  to,  2 10  n* 

Menam,  blockade  of 119  n 

Mercenaries,  use  of 180  n,  240  n^* 

Mexico,  interference  in  (1861) 

49  n",  121  n< 

Meuse  River 295  n 

Monaco 79  n 

Monarchy,  old 31 1  n" 

Morocco 79  n 

Munitions  of  war,  export  of,  208  n' 

Naples,  occupation  of 310  n 

Naples,  suspension  of  inter- 
course with 185  n* 

Nationality,  law  of 12  n 

Natural  boundaries  of 298  n' 

Naval  instruction  (1870) 368  n 

Neutral  goods  in  enemy  ships,  376  n* 
Neutral,  prizes,  orders  as  to 

(1861) 202  n 

Neutral  property,  destruction 

of 391  n< 

Neutral  ship  carrying  enemy 

goods 374  n* 

Neutral  ship,  private  enemy 

property  m 368  n 

Neutral  territory,  belligerent 

use  of  (1793) 184  n» 

Neutral  while:  American  colonies, 
supplies  to  (1776),  178  n";  Bellig- 
erent  men  of  war  in  ports  of, 
195  n;  Furnishing  troops,  179  n'; 
Prisoners  of  war,  freeing,  187  n*; 
"Rappahannock,"  the,  195  n. 

Neutrality,  laws  of 206  n" 

Neutrality,  proclamations  of 

(1861) 202  n,  210  n 

Neutral  marginal  waters,  captures 
in,  Portugal  (1693),  197n; 
Smyrna  (1797),  198  n;  U.  S.  A. 
(1801)  Delaware  Bay,  198  n. 

New  Hebrides 282  n" 

Nice 120  n»  318  n» 

Nobility,  emigrant,  indemnifi- 
cation of 308  n" 

Normandy 95  n** 

North  Sea  fisheries 392  n' 

Nova  Scotia  (1667) 314  n" 

Orders  in  wars  of  F^rench  Revo- 
lution  368  n» 

Ordinances:  (1533),  376  n«;  (1543), 
374  n»;  (1583-84).  363  n";  (1681- 
92),  363  n";  (1687).  374  n«; 
(1744-48),  374  n*;  (1800),  300  n. 
Pacific  blockade  of:  Argentine 
(1838-40,  1845-48);  Crete  (1897); 
Formosa   (1884);    Greece  (1827); 
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PRANCE  (Continued) 
Pacific  blockade  of: 
Holland  (1837);    Menam  (1893); 
Mexico    (1838);     Tagus    (1831), 
118  n». 

Papal  Bull,  disregard  of 306  n" 

Papal  Nuncio 192  n** 

Parliament  of  Paris  (1592). . .  .374  n* 
Philanthropic  expeditions,  seiz- 
ure of 365  n 

Political  refugees,  protection 

of 47  n" 

Port  Arthur,  Japanese  acqui- 
sition of 329  n' 

Portugal,  interference  in  (1847),  66  n 
Portuguese  waters,  public  ship 

of  in 385  n" 

Prisoners  of  war 254  n* 

Private  enemy  property  in  pri- 
vate neutral  ships 368  n 

Privateering 244  n 

Private  property  in  juris,  on 

outb.  of  war 322  n* 

Prize  courts,  unlawful  decrees 

of,  damages  for. . 359  n 

Public  debts  due  the  enemy.  .325  n}* 
Ratification,  municipal  law. .  .414  n' 

Ravaging 228  n» 

Reimbursement  for  damages 

done  on  invas 335  n'^ 

Religious  missions,  seizure  of . .  365  n 

Reprisals  by 98  n",  99  n,  100  n 

Reprisals,  municipal  restraint 

(1484) 102  n« 

Retaliation 109  n 

Revolution    in    (See    Frendi 

Revolution) 410  n* 

Rogatory,  letters 79  n» 

Rome,  u^terference  of 65  n» 

Rome,  interference  at,  on  behalf  of 
Barbarini  Baldwin,  66  n;  Duchy 
of  Castro,  65  n,  65  n». 

Rule  of  1756 378  n",  379  n 

Russia,  interdiction  of  oomerce 

with  ( 1 793) 108  n 

St.  Bartholomew 316n 

Savov 318  n»  322  n* 

Scheldt  River 295  n 

Scotland,  levying  troops  in 188  n» 

Shipbuilding 210  n 

Simple  state 83  n" 

State  forests,  German  seiztu^ 

of  (1870) 311  n 

States  General,  of 

3nn>»,  449n,  452n 
Strassburg,  seizure  of  (1680) . .  132  n* 
Stuart,  Pretender  and  Great 

Britain  "(1713) 331  n" 

Swiss  troops,  levying 188  n* 


FRANCE 
Switzerland:  Interment  of  troops 
in  (1870),  185  n,  186  n;  Office  in 
for  Alsatian  volunteers  (1870), 
188  n>. 
Treaties:  Compulsion  tmder,  451  n"; 
Confirmation  of,  470  n";  Dis- 
avowing treaty  made  by  King, 
311  n",  449  n,  452  n;  Ratify, 
refusal  to,  421  n*;  War,  effect  of 
on,  457  n*. 

Truces  and 264  n» 

Truce  (1684) 431  n» 

Tunis 79  n 

Turkey,  interference  in  (1827) 

67  n» 
Turkey,  seizure  of  Mitylene. . .  100  n 
United  Provinces,  recognition 

of 191  n" 

United  Provinces,  political  ref- 
ugees from  (1622) 42  n* 

U.  S.  A.:  Capitulations  with,  40 n; 
Munitions,  purchase  of  from  (1871), 
178  n**;  Prize  courts,  setting  up 
in,  192  n;  Privateer,  commission- 
ing in,  188  n>;  Qualified  neu- 
trality (1793),  173  n»;  Recognition 
of  (1778),  116n;  Trent  affair, 
protest  to,  253  n**. 

Venice 316  n 

Venezuela,  resumption  of  rda- 

tions  with  (1913) 186  n 

Vessels:  Departure  on  eve  of  war, 
time  for,  326  n';  Private  invol. 
entry  in  war,  327  n*;  Public, 
invol.  entry  in  war,  300  n*. 

FRANCHE-COMTE 320  n 

FRANCHISE  de  I'Hotel 240  n» 

FRANCHISE  du  Quartier 240  n» 

FRANCIS  I.,  of  France,  198  n,  207  n\ 
212  nS  221  n.  250  n,  307  n,  31 1  n» 
318  n",      434  n*,      435  n,      449  n, 
451  n'»,  452  n,  364  n". 

FRANCIS  II.,  of  France 84  n» 

FRANCIS  JOSEPH  of  Austria,  414  n^ 

FRANCISKA.  the 396  n« 

FRANCO  TIREURS 239  n» 

FRANCONIA.   R.   v.    KEYN 

(2  L.  R  Ex.  Div.  63) 379  n»» 

FRANKENSTEIN 315  n" 

FRANKFORT  ON  THE  MAIN 

Annexation  by  Prussia 8  n** 

Immunity  of  envoys  at 241  n 

FRANKLIN,  the  (3  C.  Rob.  217) 

383  n» 
FRANKS,  seizure  of  private  prop- 
erty on  con  quest  of  the  Cauls,  3 13n" 
FRAU  ILSAB  (4  C.  Rob.  63). .  .399  n 

FRAUD 8378 

FRAUD,  crimes  of 41 
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FREDERICK  BARBAROSSA,  198  n 
FREDERICK  THE  GREAT 

Art,  works  of 312  n* 

Recruits  by  Compulsion 419  n^ 

Russians,  seizure  of 99  n 

Silesian  Loan 

99  n,  328  n*,  48  n}\  109  n 
FREDERICK.  William  Elector,  41  n* 
FREE  SHIPS  MAKE  FREE 

GOODS §957 

FREEDOM     OF     RELIGIOUS 
WORSHIP,  true  application  of, 

34  n 
FREEDOM  OF  THE  SEAS. ...  349 

FREGORZE 250  n 

FREIBURG,  Canton  of,  Pays  de 

Vaud 317  n 

FREIGHT,  title  to.  on  capture. . .  353 

FREIGHT  on  recapture §943 

FRENCH  CONVENTION 295  n 

FRENCH  LANGUAGE 406 

FRENCH  REVOLUTION.  1 14n.71n", 

n".  I89n».  21  On.  109n.  464.  41  On*. 

FRIENDSHIP,  the  (6  C.  Rob.  420), 

373  n 

FRIENDSHIP,  treaties  of 425  n« 

FRIEND,  my 194 

FRISCHE  HAFF 372  n" 

FRY  ATT,  Charles,  cap.  execution 

of 247  n« 

FRY.  WILLIAM  P.,  destruction 

of 392  n» 

FUCA.  Straits  of 373  n« 

FULL  POWERS  of  Envoy 207  n' 

FUNDAMENTAL  ASSUMPTION.  2 

FUNDY.  Bay  of 299  n^  371  n» 

FUNDY,  Islands  and  Bay  of . . .  299  n^ 

FUNCTIONS  of  Envoy 260 

FUNCTIONS  of  head  of  state. .   195 

FUNCTION  of  war 134 

FUNCTUS  OFFICIO 460 

FUTURE  CONDUCT 42,  46 


G AETA.  blockade  of  ( 1 860) ....  1 18  n" 

GALLATIN 236  n 

GALWAY.  Earl  of 213  n" 

GARFIELD,  President 233  n 

GATE.  CITY.  GUARDS  OF, 

ATLANTA  (1887) 71  n« 

GENARD 231  n 

GENERAL  ARMSTRONG,  the 

capture  of  (1814) 198n 

GENERAL  HAMILTON,  the 

(6C.  Rob.  61) 385  n« 

GENERAL  INTERNATIONAL 

LAW 163  n« 

GENERAL  neutrality 169  n» 

GENERAL  treaties 428  n" 

GENERAL  War 143  n»« 


GENEVA,  Foron  River 294  n* 

GENEVA.  Lake  of 297  n 

GENET,  Mr 211  n,  188n» 

GENOA 

British  capture  in  (1793) 197  n 

Corsica  and 315  n",  317  n 

Disarmament  of  (1685) 331  n" 

Factions  in 209  n" 

Ligurian  Sea  and 348  n,  371  n" 

Title  of 87  n» 

GENS 61 

GEORGE  I,  England 

84  n",  225  n,  250  n 
GEORGE  III,  England,  303  n,  250  n* 

GEORGIA 283  n» 

GEORGIA  and  mob  violence  to 

aliens 31  n 

GERMAN  RIVERS,  tolls  on.  .293  n" 
GERMANY 
Africa:  East,   territory  in,   316  n; 
France,    exchange    with    (1911), 
316  n;    Occupation  of,  307  n*. 

Aliens,  taxation  of 24  n^ 

Alsace-Lorraine:        France,       con- 
quered    from,      313  n%      328  n*, 
332  n";    Iron  rule  over,  278  n*. 
Armistice  (1870) 

267n»,  (1918)  267  n» 

Art.  works  of,  seizure  of 312  n^ 

Barbarians 330 

Barbarity  of,  228  nS  229  n,  230  n\ 
251  n,  419  n^ 

Basle,  customs  office  at 72  n^ 

Belgium:   Belligerent  occupation  of, 
306  n»»;  Courts  in  (1918),  306  n"; 
Neutrality,   violation   of,    435  n*; 
437  n«.  448  n*».  451  n**.  141  n»». 
Belligerent    occupation    and 

individuals 419  n^ 

Brazil,  landing  party  to  seize 

deserters 72  n" 

British  ships  in  Seine 

115  n.  330  n*,  337  n 
British  ships  capture  of,  in 

Danish  neutral  waters 200  n 

Caroline  Islands 315  n" 

Cartagena  incident 357  n*' 

Confederation  of  1815-1866).  .85  n*, 
Confederation,  old.  recognition 

of  envoy  of  member  of 210  n* 

Constance,  Lake 297  n^ 

Constitution  of  ( 1 87 1 ) 

87,  n»,  335  n" 

Contributions 335  n» 

Converted  merchantment  (1870) 

231  n" 

Deceit 251  n 

Destruction   of   property   at 
sea 391  n\  392  n» 
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GERMANY  (Continued) 

Diplomatic  officers  of,  violation 

of  neutrality  by 189  n" 

Emperor  of,  title  of 88  n 

Empire  (1871),  fotmdation  of.  .463  n 

Extra-territorial  crime 75  n* 

France,  belligerent  occupation 

of  (1870) 306  n".  434  n» 

France,  sentry  shooting  into. .  .72  n" 
French  territory,  violation  of 

(1914) 448  n" 

Foreign  troops,  levy  of ,  in 188  n* 

Free,  cities  of  flag  of 350  n*'' 

Frische  Haff 372  n" 

Fryatt,   Captain,   execution   of 

247  n* 
Fry,  William  P.,  destruction  of,  392n» 
German  aggression,  war  of,  in,  315  n 
German  aggression,  war  of,  sev. 

dip.  rel 185  n»,  186n 

Guarantee,  treaties  of ,  by 428  n" 

Heligoland 316  n 

Holy  See,  representation  at,  192  n" 
Hospital  ships  destruction  of,  315  n 

International  status  of 106  n' 

Jews  alien,  exclusion  of 8  n*' 

Kiaochau 317n 

Kurische  Haff 372  n" 

Ladrone  Islands  (1885) 315  n» 

Luxemburg:  Cession  to  France 
proposed,  329  n';  Neutrality  of, 
violation  of,  435  n*,  451  n". 

Maritime  belt  of 372  n" 

Maritime  belt,  belligerent  men 

of  war  in 195  n,  196  n 

Member  states:  Alien  vs.  alien 
jris.,  29  n*;  Extra-territorial 
crime,  75  n';  Intercourse,  power 
of,  190  n**;  Mercenaries,  furn- 
ishing, 180  n;  Treaty,  power  of, 
412  n». 

MiUtia 239  n" 

Nationality,  law  of 12  n 

Necessity,  barbarous  concep- 
tion of 230  n» 

Neutral  marginal  waters,  cap- 
ture in 200  n 

Neutral  member  in  enemy  country, 

337  n 

New  Britain 303  n 

New  Ireland 303  n 

North  Sea  fisheries 392  n» 

Pacific    blockade:      Crete     (1897), 
119  n;  Greece  (1886),  119  n;  Ven- 
ezuela (1902),  119  n. 
Paris,  bombardment  of  (1870) 

253  n» 

Pelew  Islands  (1885) 315  n" 

Peru,  release  of  captured  ship 
(1879) 385  n» 


GERMANY 
Port  Arthur,  objection  to  Jap- 
anese acq.  of 329  n' 

Prisoners  of  war,  treatment  of 

256  n»,  258  n» 
Private  individuals,  barbarous 

treatment  of 413  n* 

Private  individuals  outbreak 

of  war 417  n 

Private  property,  ruthless  des- 
truction of 337  n* 

Ratification,  mtmidpal  law. .  .414  n' 
Reimbursement  by,  for  dam- 
ages in  war 335  n** 

Requisitions  (1870) 335  n" 

Rogatory,  letters 79  n» 

Roumania,  neutrality  of,  vio- 
lation of  (1914) 189  n" 

Russia,  sale  of  slups  to 179  n 

Samoan  Islands 317n 

•  Schluss  Act  (1820) 85  n* 

Spain,   arbit.   with   Caroline 

Islaiids 92  n 

Spheres  of  influence 307  n* 

Spies 250  n' 

Stettin,  Bay  of 372  n»» 

Sulu  Archipelago 208  n* 

Swiss  Railway  cars,  seizure  of 

(1870) 336n>^330n 

Treaties:  Alsace-Lorraine  and, 
465  n";  Empire,  foundation  of, 
effect,  treaties  Prussia,  463  n. 

Truce  by 431  n»»,  265  n 

Vessels,  time  for  departure, 

eve  of  war 326  n,  327  n 

War  manual  of 235  n 

Wounded,  treatment  of 25"n9 

GEROLT,  B.  von 259  n 

GERTRUYDA,  the  (2  C.  Rob. 

211) 116n» 

GETERIA,  the  (T.  L.  R.  32, 

529) 388  n« 

GIBRALTER,  Straits  of 375  n 

GIBRALTER,  Governor  of  surrend- 
ering political  criminals  to  Spain 

(1815) 47n»» 

GIBRALTER,  Moors  and  Jews 

in 331  n'* 

GIFTS 320n 

GILBERT,  Sir  Humphrey 307  n 

GILES    vs.    REPUBLIC    OP 

FRANCE 337  n 

GILTRA,   the,   German   Priae 

Court .^.  .391  n" 

GLORIE,  the  (5  C.  Rob.  1^,  314  n" 

GODERICH,  Mr 212  n« 

GODFREY    OF    BOUILLON,  71  n»= 

GORE,  Mr 249  n« 

GORTZ,  B.  de 250  n 
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SAVANNAH,  Georgia,  mob  vio- 
lence at  (1811) 31  n 

SAVOY 

France,  union  with  (1860) 318  n*^ 

Great  Britain,  interference  of 

(1827) 67n 

Inhabitants    on    transfer    to 

France 318  n» 

Netherlands,   interference  of 

(1827) 67  n 

Neutrality  of  portion  of . .  81  n,  322  n* 

Loss  of  territory  (1815) 97  n^ 

Pays  du  Vaud 317  n 

Sardinia  and 318  n}* 

Transfer  to  France. .  .318  n»*,  120  n« 

Vessels,  toll  on 383  n' 

SAVOY,  Duke  of 

223  n",  230  n.  320  n'*,  383  n» 
SAXE-COBURG,   real   union 

with  Saxe-Gotha 85  n* 

SAXB-GOTHA,  real  union  with 

Saxe-Coburg 85  n^ 

SAXE,  Marshal 180n 

SAXONS,  slaughter  of 254  n« 

SAXONY 
Aliens,  escheatage  law  against,  109  n 

Dismemberment  of 456  n 

King  of ._. 456  n 

Member  of,  envoy  to  Great 

Britain 210  n» 

Poland,  personal  union  with. .  .84  n^ 

Protests  by 456  n 

Prussia,  conquest  by  (1814). .  .313  n* 
Prussia,  occupation  by  (1756),  419  n^ 
SCHAFFHAUSEN.  Canton,  Ger- 
man railroad  through 186  n 

SCHELDT.  River 295  n,  382  n« 

SCHLESWIG-HOLSTEIN 
Condominimn  of  Austria  and 

Prussia 282  n" 

Debt,  apportionment  of 328  n* 

Denmark,  personal  union  with 

84  n» 
Inhabitants,   consent   of.   to 

transfer 318  n»»,  325  n" 

Prussia,  union  with 95  n" 

Transfer  of  (1866) 328  n« 

SCHLUSS  ACT  (1820) 85  n« 

SCHNAEBfiLfi 249  n» 

SCHOMBERG.  Marshal 213  n" 

SCHOONE  SOPHIE,  the  (6  C. 

Rob.  251  n) 386  n» 

SCIENCE  of  international  law. ..  §122 

SCIENTIFIC  collections 311 

SCIENTIFIC  expedition,  seizure 

of 313,364 

SCOPE  of  international  law §112 

SCOTLAND 

Foreign  enlistment  in 188  n* 

Great  Britain,  merger  into 95  n^' 


SCOTLAND 
Great  Britain,  personal  union 

with 84n«» 

Levy  of  foreign  troops  in 188  n* 

Orkney,  mortgage  of  (1469) . .  .317  n 
Shetland,  mortgage  of  (1469) . .  3 1 7  n 

SCOTT,  Sir  William 379  n" 

SEA— OPEN  OR  HIGH 

Aerial  space §302 

Branches  of §303 

Ceremonies  on 354 

Claims  over §280 

Definition  of §277 

Freedom  of |281 

Fisheries §300 

Islands |30l 

Jurisdiction  of  a  state  therein . .  §279 

Maritime  belt |3 10 

Maritime  states §276 

Navigation  of |282 

Non-maritime  states §276 

Piracy  on §286 

Subsoil  of §302 

Submarine  cables  in 369 

Use  of |278 

Vessels  on §292 

SEAL  fisheries 369  n" 

SEARCH,  formaUties  of 349  n»» 

SECRET  treaties 431  n»* 

SEDAN,  battle  of 185  n 

SEGUR,  Henry 227  n,  254  n» 

SEIZURE 

Means  of  redress  as §556 

War  in §806 

SEIZURE §566 

SELF-HELP 43,  142 

SELF-INTEREST 

35,  141,  437,  448  n»« 

SELF-PRESERVATION 366 

SEMI-INDEPENDENCE §51 

SEMI-PUBLIC  VESSELS. . .  .351  n»» 

SEMI-SOVEREIGN 70  n 

SEMONVILLE.  M 212  n 

SERB-CROAT-SLOVENE  State, 

recognition  of 1 16  n 

SERENE  REPUBLIC 87  n» 

SERRANO  Marshal 243  n 

SERVIA 

Ancient  nation  of 61  n* 

Barbarity  of 229  n 

Capitulations 40  n 

Danube  and 291  n' 

Great  Britain,  suspension  of 

intercourse  (1903) 185  n» 

International  status  of 106  n' 

King  of,  title  of 88  n 

Moldavia,  and 79  n 

Ratification,  mimicipal  law. .  .414  n* 

Recognition  of 1 18  n* 

Religious  disabilities  in 332  n 
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SERVIA  (Continued) 
Russia,  enlistment  of  members 

in  (1876) 188  n» 

Russia,  officers  of,  in  army  of 

(1877) 180n» 

Turkish  debt  assumption  of 

part  of  (1878) 328  n« 

Wallachia  and 79  n 

War  by  (1876) 140  n» 

SERVITUDES,  330;  Active,  Affirma- 
tive.  Economic,  Military,  Nega- 
tive, Personam  in,  Positive,  Rem 
in,  33  In". 

SESPEDES,  the 358  n 

SETTLEMENT,  treaties  of 408 

SEVEN  TOWERS 218 

SEVEN  UNITED  PROVINCES, 

merger  into  Netherlands 92  n 

SHARE  IN  PRIZE 353 

SHERMAN,  General,  capitula- 
tion by .' 268  n" 

SHETLAND,  mortgage  of  (1469), 

317n 

SHETLAND 3l7n 

SHIPS'  PAPERS 351  nS  384  n» 

SIAM 

Capitulation  with  U.  S.  A 40  n 

Family  of  nations,  membership 

in 109  n» 

France,  blockade  by  (1893) 119  n 

International  status 106  n" 

Nationality  law 12  n 

SIAM,  Gulf  of 346  n 

SICILY 

Italy,  merger  with 318  n** 

Origm  of 91  n-,  305  n»,  309  n« 

Sardinia,  blodcade  of,  by  (1860) 

118  n" 

Transfer  of 320  n 

SICILY,  Straits  of 375  n 

SICILIES,  two 
Alien  vs.  Alien,  no  jurisdiction,  29  n' 

Foreign  enlistment  (1778) 215  n 

Neutrality  (1778) 215  n 

Sulphur  monopoly,  case  of . ...  100  n 
SIEGE  distinguished  from  blockade, 

395  n" 
SILESIAN  loan  case 

99  n,  109  n,  325  n^* 

SILESIA,  debt 328  n« 

SILESIA,  Duke  of 315  n" 

SILVERSMITHS'    SHOPS  at 

Rome,  sale  of 289  n* 

SIMPLE  STATE 67  n«,  83 

SINCLAIR.  Major 250  n 

SITKA,  the 385  n",  203  n» 

SLAVE  TRADE  as  piracy 368  n^ 

SLAVE  TRADE,  suppression  of..  368 

SLIDDELL 253  n» 

SMALL  SEAS 370 


SMUGGLING  by  envoys 245  n" 

SNOBBISHNESS 206  n*,  410 

SOCIAL  utility 159  n» 

SOCIETY  FOR  PROPAGATION  of 
the  gospel,  etc.,  v  NEW  HAVEN, 
et  al,  (8  Wheat.  464),  459  n,  151  n« 

SOISSONS,  Count 65  n»,  66  n 

SOLEMN  War 145  n~ 

SOLENT 375  n 

SOLFERINO,  battle  of  (1859),  258  n" 

SOLIDARITY 101,  10,  278 

SOUBISE,  Prince  of 42  n* 

SOUDAN,  condominium  of  Great 

Britain  and  Egjrpt 282  n" 

SOULARD  V.  U.  S.  (4  Pet.  511),  325  n" 

SOULfi 252  n 

SOUND  dues 375  n 

SOURCES  OF  INTERNA- 

TIONAL  LAW §120 

Arbitral  tribunals,  decisions  of . .  160 

Acts  of  state 160 

Consent 161 

Custom 160 

Divine  law 160,  161 

History 160,  161 

Judicial  decisions 160,  161 
urists,  writings  of 160, 161 

Prize  court  decisions 160,  161 

Reason 7 161 

Roman  law 161, 162 

Sea  laws 161 

Statutes 160 

Statesmen,  opinions  of 160,  161 

Treaties 160,  161 

SOUTH  AFRICAN  REPUBLIC 

Debt 328  n« 

Dependency  of  Great  Britain* 

76  n.  79  n 
Enemy  priv.  per.  in  juris,  on 

outb.  of  war 417  n 

Federated  union  of 86  n* 

Great  Britain,  conquest  by,  313  n' 

Great  Britain,  merger  into 95  n" 

Great   Britain,   merger  into, 

effect  on  treaties 463  n 

Intercourse  by 190  n" 

Jameson's  raid 78  n,  138  n>* 

Occupation  of 303  n* 

Protection  by  Great  Britain. ... 79  n 
Treaties,  effect  on,  of,  mexiger 

with  Great  Britain 463  n 

SOUTH  AMERICA  colonization 

304  n",  308 
SOUTH  AMERICAN  rivers. . .  .296  n 
SOUTH  AMERICAN  states 

Aliens,  attitude  towards 35  n* 

Asylum  in  l^ations 241  n^ 

Obligations,  attitude  towards,  49  n^' 
SOUTH    OMAHA,    Nebraska, 

mob  violence  at 31  n 
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SOVEREIGNTY,  impossibility 

of  definition 69,  70  n 

SOVEREIGNTY  over  land 278  n« 

SOVEREIGN,  oath  of 434  n« 

SPAIN 
Amelia   Island,   invasion   by 

U.S.  A 72 n" 

"Anna,"   capture   by   Great 

Britain 377  n» 

Annabon,  Island  of  (1777). .  .315  n" 

Arguelles.  extradition  of 45  n* 

Armistice  (1898) 267  n« 

Artois 320  n 

Asvlum  in  l^ation  in 

242  n\  243  n,  244  n 
Belligerent  man-of-war  in  ports 

of 195  n 

Bid  well,  extradition  of 45  n' 

Bull  of  Alexander  VI 306  n» 

Burgundy 311  n«,  3I8n* 

Cartagena  incident  (1873). .  .357  n** 

Caroline  Islands 315  n" 

Colonies  of  South  America ....  1 1 6  n 

Cortez  of 452  n 

Cuban  insurgents 1 16  n 

Decree  of  April  13.  1898 326  n» 

Denmark,  interdiction  of  com- 
merce with  (1753),  108  n",  113  n» 

Douro  River 294  n 

"Eldorado" 365  n« 

Empire,  personal  union  with,  84  n" 
Envoy,  immunity  of,  in 

220  n",  22  In 
Extradition  without  treaty. . .  .45  n' 
Ferdinand  del  Po,  Island  of 

(1777) 315  n" 

Ferdinand,  surrender  of  crown 

by 455  n" 

Ferdinand,  treaty  by,  under 

duress 452  n 

Filibustering  expedition  against 

Portugal  (1836) 77  n« 

Flanders 320  n 

Florida 316  n,  72  n" 

Franche  Comt6 320  n 

French  in  Florida,  liability  for,  35  n' 

Genoa,  envoy  from 269  n** 

Germany,  arbit.  Caroline' Islands  92  n 

Gibraltar \ 331  n" 

Great     Britain:      Relations     with, 

Philip  and  Mary,  84  n**;   Spanish 

colonies,    recognition    of,     116n; 

Unpaid  bonds,  49  n'^  100  n. 
Head  of,  outside  jursidcition 

198  n,  199  n,  200  n 

Herring  fishery  (1521) 364  n" 

Holy  See,  representation  at. . .  192  n** 
Individuals  on  private  ship  in 

maritime  belt 327  n* 

International  status  of 106  n* 


SPAIN 
Isabella,  Queen  of,  recognition  of 

il7n» 

Ladrone  Islands 315  n" 

Louisiana 3 1 4  n,   315  n",   181  n* 

Louisiana  boundaries,  U.  S.  A. 

299  n^  308  n» 
Low  countries,  relation  to 

72  n»,  114  n,  190  n",  320  n 
Low   countries,   envoy   from 

(1556) 191n",  209n» 

Maritime   belt  of:    Public  vessels, 

foreign  in,  382  n*;  Width  of,  377  n* 

Mexico,  debt  of  (1860,49  n",  121  n>« 

Mississippi  River 295  n 

Monaco 79  n 

Montezuma,  seizure  of,  by 

Cuban  instu^ents 358  n 

Naples 320  n 

Navarre 320  n 

Netherlands,   public  ship   in 

maritime  belt  of. .  .200  n",  385  n" 
Neutral  marginal  waters,  cap- 
ture in,  Denmark 197  n* 

Neutral  ship,  enemy  goods. . .  .374  n* 
Nootka  Sound. .  299  n^  308  n»,  348  n 

Occupation,  extent  of 303  n* 

Ordinance  of  (1704) 374  n^ 

Papal  Nuncio  in 192  n** 

Parma,  Duke  of,  interference 

of.  on  behalf  of  (1860) 66  n 

Partition  of  (1700) 316  n 

Pelew  Islands 315  n" 

Philippine  Islands 312  n* 

Porto  Rico 315  n" 

Portugal :  Revolution  and  rec- 
ognition of  ( 1 65 1) 1 16  n 

Portugal,  interference  in  (1827),  66  n 

Precedence  of 204  n" 

Prisoners 255  n 

Private  enemy  individual  in 

juris,  ontb.  of  war 417  n 

Privateering 244  n 

Public  vessel  in  foreign  port,  392  n" 
Qualified  neutrality  of  (1 796).  173  n» 
Ratification,  municipal  law. .  .414n* 

Repudiation  of  debts 48  n'* 

Rubens  as  ambassador  of 213  n 

Russia,  emperor  of,  recognition 

of 88  n 

Scheldt  River  and 295  n 

Sea,  open,  claim  to 348  n 

Sicily 320  n 

Sulu  Archipelago 308  n' 

Sweden,  assistance  to  Mexico,  178  n^* 
Treaties:    Confirmation  of,  470  n"; 
War,  effect  of,  on,  459  n. 

Truce  fl609,  1684) 431  n" 

United  Netherlands,  recogni- 
tion of , 116  n 
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SPAIN  {Continued) 

Valparaiso,  bombardment  of 

(1866) 337n.253n» 

Vessels,  time  for  depart,  outb. 

war 326  n* 

" Virginius,"  seizure  of. . 367  n,  77  n' 
U.  S.  A.:  Amelia  Island,  invasion 
of,  72  n";  El  dorado,  seizure  of, 
365  n';  Envoy  from,  refusal  to 
receive,  210  n,  212  n*;  Florida, 
invasion  of,  72  n^;  Slavers,  seizure 
of,  by,  258  n. 
SPANISH  ARMADA,  wreck  of 

(1588) 187  n* 

SPANISH  COLONIES 
Great  Britain,  recognition  by . .  116  n 

Revolt  of 72 

Recognition  of 114  n",  116  n 

SPARENBURGH  v.  BANNA- 

TYNE  (1  Bos.  &  P.  163) .  .435  n" 
SPARTA,  attitude  toward  aliens,  5  n* 
SPAULDING,  guards,  Buffalo, 

in  Canada 71  n" 

SPECIAL  passports 207  n' 

SPECIAL  treaties 431  n" 

SPECIAL  war 143  n" 

SPECIFIC  ACTS  of  force Ill 

SPECULATION,  the  (2  C.  Rob. 

293) 380  n 

SPIRITUAL  war 145  n« 

SPITZBERGEN 91  n»,  282  n" 

SPONSIONS 431  n" 

SPRINGER 243  n 

STACKELBERG,  Baron,  seized 

in  Russia 99  n 

STANDING  ARMIES,  b^n- 

ning  of 229  n» 

STAN  DING  ARMIES,  effect  of . .  229 
STATE 

Act  of §72 

Appearance  of,  on  international 

horizon §63 

Barbarous §112 

Belligerent §49 

Birth  of §63 

Change  in  life  of §61 

Characteristics  of §43 

Classification  of §45 

Community  of §77 

Conduct  of §106 

Continuity  of §68 

Corporations  distinguished  from 

§§18.48 

Criminal  guilt  of §  1 1 6 

Defined §§18,  42.  52 

Dependent §50 

Dignity  of §89 

Disappearance  from  interna- 
tional horizon §64 

Equality  of §91 


STATE 

Extinction  of §64 

Existing  states,  1919 106 

Government  of §§18,  54 

Governments  different  in  same 

state §59 

Government  distinguished  from,  §55 

Honor  of §89 

Identity  of §97 

Independent §47 

Inequality  of §92 

Inequality. 192 

Inherent  force  of . . . ' |42 

Insurgent §48 

Intercourse  between |136 

Interests  of §104 

Jurisdiction  of §96 

Law  relation  to {25 

Life  of (61 

Membership  in  family  of  nations,  §80 

Moral  being,  a 409  n* 

Moving  states |47 

Nation  distinguished  from |44 

Neutralized §53 

Part  sovereign 77  n* 

Personality  of §60 

Power  of,  inherent §§18,  42 

Political  power  of |19 

Recognition  of §82 

Redress  for  damage  to §107 

Relation  between  independent 

and  dependent §52 

Reputation  of 89 

Responsibility  of §117 

Semi -independence  of §51 

Semi-sovereignty  of §51 

Sovereignty  of §48 

Succession  of |69 

Table  of  existing  states  (1919)..   1 06 

STATE  ACT 

Belligerent §684 

Conflict  in §502 

Damage  causing §541 

Definition  of §72 

Hostilities,  conduct  of §732 

Individual  act  distinguished 

§§73,  503,  603,  738,  803 

Intercourse  of §132 

International  effect  of §75 

Intervention §506 

Jurisdiction  within §517 

Limitations  on §74 

Municipal  effect  of |76 

Nature  of §72 

Neutral  state  of §673 

Property  in  war §802 

Public  property  in  war §826 

Recognition,  of §82 

Transfer  of  state  territ.  and 
acq.  of §235 
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STATE  ACT  {Continued) 

Treaties §349 

War §§604,  626 

STATE  GALLANTRY 187 

STATE  JURISDICTION,  effect 

on  titles 281 

STATE  as  a  moral  person 62  n' 

STATE  POWER,  distribution  of.  40  n> 
STATES,  CLASSIFICATION  OF 

Belligerent  state §49 

Dependent  state l50 

Fixed  state §46 

Independent §48 

Insurgent §49 

Maritime §276 

Moving §47 

Neutralized §53 

Non-maritime §276 

STATES  GENERAL  of  France,  449  n 
STATES  GENERAL  of  Holland 

385  n",  190  n" 

STATUS  of  ambassadors 215  n»* 

STETTIN.  Bay  of 372  n" 

STETTIN,  transfer  of  (1713) 

181  n«,  305  n« 

STOESSEL,  General 251  n 

STONE  blockade 397  n 

STORY.  J 377  n^ 

STORY.  Dr 210  n 

STOUGHTON  v.  TAYLOR.  2 

Paine,  655 218  n» 

STOWELL.  Lord,  377  n*.  446  n».  386  n» 

STRAITS 372.  375  n 

STRASSBURG,   bombardment 

of  (1870) 312  n«,  335  n" 

STRASSBURG,  seizure  of,  by 

France 132  n* 

STRICT  neutrality 169  n» 

STUART,  pretender,  in  France,  33 1  n" 

SUABIA,  Knights  of 138  n" 

SUBIG  Bay 382  n* 

SUBJECT  of  international  law. .   152 

SUBJECT 11  n" 

SUBJUGATION,  definition  of.  302  n" 
SUBJUGATION,  as  state  act. . .  103  n 

SUBMARINE 391, 392.  393 

SUBMARINE  CABLES 

346  n,  370  n»» 
SUBMARINE  CABLES,  neu- 

trality  of 172  n 

SUBMARINE  war 142  n« 

SUBSOIL  of  land,  287;    Sea,  369. 

SUBSIDY,  treaties  of 431  n" 

SUB  SPE  RATI 262  n,  431  n»« 

SUCCESSION 

Definition §69 

Governments,  of §70 

States,  of §71 

SUCCOR,  treaties  of 431  n»« 


SUEZ  CANAL 

History  of 289  n* 

Interstate  cansd 286  n* 

Neutralization  of 171  n" 

Shares  in,  held  by  Great  Britain 

285  n» 

SUFFOLK,  Duchess  of 320  n 

SUFFOLK,  Earl  of 190  n"  198  n 

SUITE  OF  ENVOY 

Domestic §180 

Oflficial §179 

Servants §181 

Size  of 234 

SULLY 1 10  n*,  224  n" 

SULPHUR  monopoly,  case  of 

438  n»,  38  n 
SULTAN  MAHMOUD,  Emperor 

of  Turks 435  n« 

SULU  Archipelago 308  n* 

SUN  YA  SEN 240  n 

SUPER  STATE  Law 171 

SUPERIOR  Lake 297  n^ 

SURGEONS,  position  of .256  n* 

SUSA,  the  (2  C.  Rob.  251) 372  n» 

SUSPENSION  OF  HOS- 
TILITIES 

Armistice §77 1 

Capitulations §772 

Flag  of  truce §769 

Passports §769 

Safe  conduct §769 

Truce §770 

SUSSEX,  the 426  n" 

SUZERAIN  state 76.  76  n** 

SWEDEN 

Baltic  Sea,  and 348  n 

Belligerent  man-of-war  in 195  n 

Bothnia.  Gulf  of 372  n" 

Bremen  and 181  n* 

Declaration  of  war  by  herald 

(1657) 146  n» 

Denmark,  qualified  neutrality 

of,  and 173  n» 

Finland,  loss  of 419  n' 

Gottenberg.  Harbor  of .  use  of . .  3 1 6  n 
Holland,  mortgage  of  (1654). .  .317  n 

International  status  of 106  n' 

Maritime  belt,  width  of 377  n« 

Mexico,  supplies  to  (1825) ...  178  n" 
Mortgagee  of  provinces  of  Hol- 
land (1654) 317  n 

Neutrality  of  (1854, 1912, 1916) 

175  n» 
Norway,  neutralization  of  frontier, 

172  n 
•Norway,  Pacific  blockade  of 

(1814) 118  n" 

Norwajr,  union  with 85  n^ 

Oder  River,  and 292  n",  294  n 

Pacific  blodcade  by 118  n^* 
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SWEDEN  (Continued) 

Protests  by 456  n 

Queen  of,  accession  of 1 17  n 

Ratification,  municipal  law. .  .414  n* 

Rogatory,  letters 79  n* 

Sea,  open,  claim  over 348  n 

St.  Bartholomew,  and 316  n 

Treaties  of,  effect  of  dissolution 

of  union  with  Norway 462  n" 

Verden  and 181  n« 

Weimar,  pledge  of  (1803) 317  n 

SWIECAE 315  n" 

SWITZERLAND 

Chablais,  troops  in 332  n" 

Confederation  of 85  n' 

Constance  Lake 297  n* 

Extra-territorial  criminal  law,  75  n' 

Faucigny,  troops  in 332  n** 

Federal  government  of 86  n* 

Foreign  enlistment 214  n,  215  n 

France,  ofBce  in  Basle  (1870),  188  n* 
French  Army,  internment  of 

(1870) 185n,186n 

Geneva  Lake 297  n* 

Germany,  custom  officer  at 

Basle 73  n* 

Helvetic  union 95  n" 

Tntergrate  territory 285  n' 

International  status  of 106  n' 

Member  states:   Intercourse,  power 

of,    190  n";     Treaty,    power   of, 

412  n». 

Mercenaries  of 180  n 

Ncufchate!  and 95  n" 

Neutralization  of 81  n 

Neutrality  of  (1859),  (1870), 

(1914) 141n»,176n^ 

Neutrality,  violation  of 185  n 

Non-mantime  state 345  n^ 

Origin  of 107  n* 

Papal  service,  mercenaries  in 

180  n,  215  n 

Political  crime 48  n" 

Political  refugees 47  n" 

Precedence  of 123  n* 

Ratification,  mtmicipal  law  as 

to 414  n« 

Revolution  of 72.  91  n* 

U.  S.  A.  and  neutrality  of  (1918) 

175  n» 
Valais,  merger  of,  into 95  n" 


TAGUS,  blockade  of  (1831) ....  118  n» 

TA-LIEN-WAN 317  n 

TALBOT  V.  JANSEN  (3  Dall. 

133) 180n*,184ni 

TANDY,  J.  Napper 45  n» 

TANEY,  C.  J 357  n 


TANGIERS,  expulsion  of  foreign 

Jews 8  n" 

TANGIERS,  transfer  of 320  n 

TAXATION,  immunity  of  envoy 

from 245 

TAXATION  of  alien 24 

TEMPEST,  the 388  n" 

TEMPLES 311 

TEMPORARY  neutraUty 169  n» 

TERCEIRA  aflFair 185n 

TERMINATION  of  mission §199 

TERMINATION  of  treaty,  442,469 

TERRITORIAL  law 52 

TERRITORIAL  property  of  a 

state 278  n« 

TERRITORIAL  waters,  mean- 

ingof 287 

TERRITORY,  meaning  of 286  n» 

TERRITORY,  state,  object  of 

law  of  nations 280  n' 

TERRITORY  OF  A  STATE 

Ao^uisition  of {236 

Aenal  space §224 

Alienability  of §240 

Boundaries  of §233 

Canals 5226 

Cession  of §242 

Contiguous §220 

Decrease  of §234 

Discovery  of §238 

Dower 320  n 

Exchange  of 316  n 

Extent  of f222 

Extra-territoriality §22! 

Gift  of 319  n» 

Increase  of |234 

Interest  in §212 

Involuntary  transfer §241 

Lakes §232 

Land §223 

Lease  of .317n 

Mortgage  of 317  n 

Nature  of f222 

Neutralized §261 

No  state  of §260 

Non-contiguous §220 

Occupation  of $238 

Partition  of 316  n 

Pledge  of 317  n 

Prescription |258 

Rivers |227 

Relation  of  a  state  to §212 

Sale  of 315  n" 

Servitudes  in {259 

Subsoil §224 

Title  to |212 

Transfer  of |239 

Voluntary  transfer  of §242 

Waters §225 
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TEUTONIC  ORDER,   Grand 

master  of 315  n" 

TEXAS 

Bonds  of 49  n" 

Debt  of,  U.  S.  A.,  refusal  to 

assume 328  n* 

Members  of,  on  indepenence. . .  17  n^ 

Recoi;nilion  bv  U.  S.  A 1 16  n 

Treaties  of,  effect  on,  on  incor- 
poration into  U.  S.  A 462  n^* 

U.  S.  A.  merger  into. . .  .91  n,  462  n** 

THALIA,  the 344  n»» 

THALWEG,  meaning  of 299  n« 

THEATRE  of  war 155  n" 

THEBIANS  and  Thessalonians, 

case  of 309  n* 

THEODORIC,    landgrave    of 

Thuringa 315  n" 

THEORETICAL  mtemational 

law 162  n» 

THESSALONIANS  and  Thebi, 

ans,  case  of 309  n^ 

THESSALONIA 320  n 

THIBET,  interests  m 31  n« 

THIRD  STATE  and  Envoy 8191 

THIRD  PARTIES  to  treaties. . .  §396 

THORN,  siege  of 238  n 

THORSHAVEN,  capitulation  of 

(1808) 268  n»« 

THOU  de,  Mr 245  n 

THREE  FRIENDS,  4  C.  Rob. 

268(1801) 360  n" 

THREE  RULES  OP  WASH- 
INGTON  210n 

THURGAU.  Constance  Lake. . .  297  n» 

THURSTON,  Mr 228  n 

TITLE  of  the  subject 127 

TITLE  TO  STATE  TERRITORY 
Dependent  and  independent 

state 5217 

External  aspect  of {214 

History  of $213 

Independent  and  dependent 

state j217 

Interest,  is  an |2I2 

Internal  aspect |2 15 

International  aspect |2I4 

Jurisdiction  distmguished  from,  |2 1 9 

Municipal  aspect |215 

Origin |218 

Protection  of {212 

Two  or  more  states  in  same 

.territory {216 

TOCANTINS  River 296  n 

TOGO,  protection  of,  by  Gcr- 

many 79  n 

TOLLS,  rivers 294  n 

TOMBS 311 

TONKING,  Gulf  of 346  n 

TORTUGAS  Harbor 382  n« 


TOURS,  states  general  at  (1484) 

102  n« 

TRAITE  FORAINE 26  n" 

TRANSITORY  treaties 427  n«» 

TRANSPORTATION,  means  of 

349 
TRANSFER  OF  STATE 
TERRITORY 

Alienability |240 

Barbarous  tribes {248 

Belligerent  and  neutral |251 

Belligerent  states |247 

Consent  of  inhabitants 1243 

De  facto  governments |250 

Dependent (252 

Effect  of  transfer j253 

Form  of  transfer |242 

Involuntary  transfer |241 

Limited  governments |246 

Monarcl^ |245 

Neutralized  state |249 

Neutral  to  belligerent |251 

Parties {244 

Third  states  and {257 

Prescription {258 

Voluntary {241 

TRANT,  cSalonel 355  n 

TREACHERY  of  kings,  196  n«,  198  n 
TREATIES 

Alien  as  to {438 

Alliances 425  n" 

Amity  and  friendship 425  n** 

Appearance  of  state,  effect  of,  {392 

Arbitration 425  n" 

Armistice 425  n'* 

Arrangements 425  n^^ 

Association 425  n^* 

Auxiliary 425  n^' 

Binding  force  of {366 

Boundary 425  n^* 

Breach  by  other  party |375 

Capacity  of  parties (344 

Capitulations 425  n^* 

Cartels 426  n«« 

Cession 425  n^* 

Change  in  circumstances |381 

Change  in  rtate  life (391 

Classification  of {{361,  364 

Commerce 426  n*^ 

Concordat 426  n" 

Confederation 426  n** 

Confirmation  of (360 

Convention 426  n** 

Declaration 427  n* 

Disappearance  of  state,  effect  of  (392 

Dispositive 427  n*^ 

Duress |382 

Effect,  when  going  into (400 

Entirety  of (375 

Equal 427  n«« 
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TREATIES  (Continued) 

Excuse  for  non-performance |374 

Execution  of §354 

Executed {373 

Executory §373 

Extradition  of 428  n" 

Federal  constitution  distin- 
guished from (365 

Foreign  men-of-war 382  n* 

Formation  of |341 

Forms  of |341 

Fraud §378 

General 428  n»» 

Government,  change  of §394 

Guarantee 428  n" 

History  of §342 

Illegality  of |376 

Impossioility  of  performance. . .  §377 

Immorality  of |376 

Inconsistency §379 

Independence,  effect  on §398 

Internal  effect  on §372 

Interpretation  of §397 

Jurisdiction  of 429  n" 

Kinds  of |362 

Language  of §341 

Lawful 445 

Law-making |399 

Law-making  effect  of §399 

League 429  n»* 

Maritime  belt,  as  to §331 

Marriage,  of 429  n* 

Memoranda,  memoires 429  n'* 

Military 429  n»» 

Modus  Vivendi 429  n»* 

Names  of §362 

Negotiation  of §353 

Neutrality  of 429  n*« 

Non-performance,  excuse  for. . .  |374 

Obligation  of §366 

Pactiun  de  comprehendo 429  n*^ 

Parol 429  n« 

Parties  to §344 

Peace  of 429  n*» 

Personal 430  n^ 

Power  to  make 430  n* 

Prejudicial  to  the  interest  of 

tne  state §380 

Preliminary  430  n*  [misprint],  .n  48 

Private 430  n" 

Protection 430  n*' 

Protests §385 

Protocols 430  n*« 

Public 431n« 

Punctuations 431  n"* 

Ratification  of §355 

Real 43!  n^ 

Rebus  sic  standibus 449  n>* 

Recognition 431  n** 

Renewal  of §402 


TREATIES 

Renunciation 431  n" 

Sale 431  n» 

Secret 431  n^ 

Special 431  n» 

Sponsions 431  n** 

Subsidy 431  n»' 

Succor 431  n" 

Termination  of §§400,  401 

Third  parties  and §396 

Time  of  going  into  effect §400 

Transfer  of  territory,  effect  of, 

on §395 

Transitory 427  n" 

Truces 431  n" 

Ultra  vires §386 

Unequal 427  n** 

War,  effect  of §387 

Warlike 429  n" 

TREATIES,  bibliography  of  col- 
lection of 408  n* 

TREATIES  REFERRED  TO: 

Abo 325  n" 

Adrianople  (1828) 294  n 

Aix-la-ChapeUe 

(1668) 434  n« 

(1748),  320  n,  331  n",  434  n«,  455  n» 

1818) 196  n»,  204  n,  205  n 

Amiens  (1801-1802)  . .  .81  n\  459  n, 

171  n»,  256  n*,  256  n*.  293 

Barrier,  treaty  of ,  11/15/1715, 458  n* 

Berlin  (1878),  118n«,  332  n,  345  n^ 

3?0n",  382n*,435n««. 

Berlin  (1903) 1 18  n« 

Berne  (1918) 256  n» 

Blois 209  n» 

Brussels  (1863) 295  n 

Bucharest 

(1812) 294n 

(1886-3/3) 140n» 

Buenos  Avres  (1881),  446  n,  171  n" 
Burbon  H.  of,  family  oomp. 

(176!) 430  n*« 

Cambrai  (1529) 434  n« 

Campo  Formio 293  n" 

Chateau  Cambresis  (1559) 434  n^ 

Christiania  (1907; 85  n» 

Clayton  Bulwer  (1850) 290  n 

Constantinople  (1888) 289  n*« 

Fontainbleu  (1762) 314,  315  n" 

Frankfort    (1871),    325  n",    430  n« 

459n.  267n»,  311n. 
Frederickshamm  (1809) 

293  n**,  419  n* 
Geneva,  Convention  of 

1864) 232  n»,  259  n 

1868) 232  n",  259  n 

1906) 233,  259  n 

Ghent  (1814)  259  n  [misprint,  1874L 
256  n*  291  n» 
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TREATIES  REFERRED  TO 
{Continued) 
Guadalupe,  Hidalgo  (1848)..  .295  n 

Gulistan  (1813) 371  n^* 

Hague  Convention  (1882) 392  n* 

Hague  Convention  (1889.  1907) 

426  n",  233  n 

Asphyxiating  gases,  *99 249  n 

Balloons,  discharge  from,  *99, 

'07 249  n 

Bombard.,  IX  of  '07 253  n»* 

Capture,  in  war,  XI  of  '07 .388  n" 

Contract  debts,  II  of  '07 49  n^ 

Conversion  of  merch.  ships, 

VIII  of '07 245  n'» 

Expanding  bullets,  '99 249  n 

Geneva   Convention,    III  of  '99, 
XI  of  '07,  233  n,  259  n,  315  n, 
388n'o,  428n^ 
Hostilities,  opening  of.  III 

of '07 147  n* 

Merchant  ships,  outb.  of  host., 
VII  of  '07,  245  n",  326  n«,  366  n. 

Mines,  VII  of  '07 247  n* 

Neutral  pow.  and  per.,  land,  V 

of  '07 183  n",  167  n'«,  207  n^ 

Neutral  pow.  naval  war, 

XIII  of  '07 167  n'«.  193  n^* 

Pacific  settl.,  intemat.  dis.,  I 

of  '99  and  '07 92  n'*,  94  n« 

Prize  court,  intemat.,  XII, 

of '07 357  n'« 

War  laws  customs  land,  II  of 
99,  IV  of  '07.  249  n.  249  n\ 
233  n,  239  n»,  240  n",  250  n% 
252  n",  254  n»,  259  n*,  264  n", 
266  n^  292  n»  304  n«,  307  n", 
312  n*,  331  n,  333  n*,  334  n, 
335  n",  419  n. 

Hanover  (1861) 294  n 

Hay-Pauncefote 

(1900) 421  n» 

(1901) 290  n,  465  n",  171  n« 

Hay-Varilla  (1903).  79  n,  290  n,  466  n 
Holy  Alliance  (1815) .  .414  n^  430  n^ 

Hubertsburg 419  n^ 

Jay  Treaty 249  n» 

Jonkdping 293  n»^ 

Kainardji  (1774) 190  n« 

Karlstadt  (1905) 85  n* 

Kiel 293  n" 

Lisbon  (1835) 294  n 

London 

(1831.  1 1/15),  80  n<,  331  n",  428  n" 
(1839.  4/19),  80  n\  295  n,  331  n»*. 
428  n",  49  n". 

(1841) 374  n* 

(1863.  7/13) 84  n» 

(1863) 171  n»» 

(1864,3/24) 171  n«* 


TREATIES  REFERRED  TO 
London 

(1867) 81n 

(1871) 233n 

(1871.  3/13),  294  n,  331  n",  371  n» 
374  r\\  435  n««. 

(1906,  5/9) 317  n 

(1*^09),  Declaration  of,  425  n, 
233  n,  351  n,  366  n»,  372  n«,  n", 
376  n«,  382  n*,  n  ^  383  n",384  n« 
387  n«,  390  n»,  394  n»,  399  n, 
422  n,  433  n«,  439  n". 

Lun(^ville  (1801) 293  n»« 

Madrid  (1526),  31  ln»*,  318  n",  434  n«, 
449  n,  452  n. 

(1834) 459  n 

Mayence  (1831) 295  n 

Milan  (1849) 294  n 

Munster  (1648) 

ll6n,  295n,  328n«,  434n« 

Nankin  (1842) 316  n 

Nimeguen  (1678) 444  n» 

Osnabruck  (1648) 294  n 

Paris 

( 1 763)  295  n,  33 1  n",  369  n",  256  n« 

(1778) 116n 

(1782) 116n 

(1783),  295  n,  316  n,  369  n",  458  n* 

(1803) 295  n,  315  n",  325  n" 

( 1 8 1 4)  33 1  n",  369  n^^  256  n»,  309  n 
(1815.  11/20) 

81n,  331n",  332n«,309n 
(1856)  Declaration  of,  447  n«, 
232  n».  245  n,  361  n\  367  n. 
(1856)  March  30:  109  n",  293  n", 
294  n,  331  n",  371  n»».  374  n*, 
428  n",  435  nS  459  n,  466  n, 
171  n^  243  n»  244  n,  245  n. 
367  n. 

(1874) 294  n 

(1885) 369  n" 

(1898) 308  n* 

Passarowitz  (1718) 410  n» 

Pavia  (1525) 451  n" 

Potiers  (1356) 451  n" 

Portsmouth  (1905) 

317n,  459n,  460n,292n" 
Prague  (1866),  318  n'»,  325  n",  459  n 
Pyrenees  (1659)  84  n«,  209  n"  434  n» 

Quadruple  Alliance  (1720) 320  n 

Ryswick  (1697) 434  n» 

San  Lorenzo  el  Real  (1795) ....  295  n 
St.  Ildefonso  (1800) 

315  nw  468  n«.  470  n",  173  n» 
St.  Petersburg,  Declaration  of  (1868), 

427  n»,  233  n,  249  n 

Schwedt  (1713) 305  n« 

Shimonoseki  (1895) . .  .329 n»,  434  n» 
Stockholm 

(1814) 305  n« 
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TREATIES  REFERRED  TO 
(Continued) 
Stockholm 

(1905) 172  n 

Tilsit  (1807).  97  n',  115  n»   331  n", 
414  n',  428  n". 

Tordesillas  (1494) 306  n» 

Tourkmantschai  (1828) 371  n»» 

Turin  (1860) 318  n« 

Utrecht  (1713).  84  n"  320  n,  331  n", 

369  n",  423  n». 
Utrecht     Commercial     Treaty     of 
France.    Great    Britain,    421  n*. 
440  n". 

1783).... 33 In",  369 n",  256 n« 

1871) 434n»,  430n« 

1919).  1 1 1  n,  1 16  n.  264  n»,  406  n^ 
416  n",  420  n*, »,  468  n«,  312  n^ 
Vienna 

(1731) 348  n 

(1738)..-: 320  n 

(1815)  Congress  of.  78  n.  81  n, 
85  n,  92  n,  97  n\  120  n",  123  n». 
196  n»,  204,  206  n\  264  n*.  293  »•, 
294  n,  295  n.  332  n'».  424  n", 
428  n«,  455  n»,  456  n,  171  n" 
308  ns,  309  n. 

(1864) 318n»» 

(1866) 459  n 

ViUafranca  (1859) 414  n' 

Wang  Hi  ya  (1844) 39  n" 

Washington 

(1846) 299  n» 

(1871),  296  n.  297  n',  369  n«», 
421n«,  167n»  210n. 

(1908) 299  n» 

(1908—4/11)  Great  Britain, 

Westphalia,  Peace  of  (1748) 

85  n*,  455  n*,  292  n" 

Whitehall  (1689) 368  n" 

Zurich  (1859) 459  n,  49  n" 

(b)  By  date: 

561  Rome.  Persia 418  n" 

1469,  Denmark.  Scotland 317  n 

1483  Prance,  Hanse  Towns,  415  n^ 

1485  Denmark.  England 348  n 

1521  France,  Switzerland 188  n* 

1585,  Eng.,  United  Provinces,  317  n 
1641  Great  Britain,  Portugal.  411  n^ 

1654  Denmark.  Sweden 317  n 

1654  Great  Britain.  Portugal.  446  n« 
1667.  Great  Britain,  France.  .314  n" 

1667  Great  Britain,  Spain 382  n< 

1676  Charles  II.  Louis  XIV.  .414  n' 

1685  France.  Genoa 33 1  n" 

1699  Turkey,  Venice 410  n» 

1699  Turkey,  Poland 4 10  n» 

1699  Turkey,  Austria 410  n* 


TREATIES  REFERRED  TO 
1700  Partition  of  Spanish  Do- 
minions   316  n 

1713  France,  Savoy,  United 
Provinces — Empire 293  n** 

1720  Quadruple  Alliance 320  n 

1721  HoMand.  Russia 245  n" 

1742  Austria,  Prussia 325  n" 

1747  Persia,  Turkey 435  n«- 

1754  Sardinia,  Genoa 325  n» 

1756  Denmark.  Genoa 382  n* 

1760  France,  Sardinia,  457  n»,  462  n«« 
1763  France,  Great  Britain. .  .315  n" 

1768  Genoa,  France 317  n 

1769  France,  Hamburg 438  n* 

1773  Poland.  Prussia 325  n» 

1774  Turkey,  Russia 410  n» 

1776  Russia,  Poland 428  n« 

1777  France,  Switzerland 434  n' 

1778  United  States  of  America, 
France 173  n>.  411  n' 

1779  France,  Mecklenburg 438  n» 

1781  Denmark,  Russia 173  n' 

1782  United  States  of  America, 
Netherlands 41 1  n»,  201  n* 

1783  Great  Britain,  Nether- 
lands  256  n* 

1785  U.  S.  A.,  Prussia,  364  n",  256  n« 

1786  France.  Russia. .  .108  n^  114  n 

1787  U.  S.  A..  Morocco 40  n 

1787  Russia.  Two  Sicilies 209  n» 

1788  U.  S.  A..  France 

4lln>.  40n,  173  n',  202  n 

1790  Great  Britain,  Spain 299  n» 

1792  Turkey,  Russia 410  n* 

1794  Great  Britain,  U.  S.  A.,  458  n* 

1795  Great  Britain,  U.  S.  A., 

457  n»,  358  n\  415  n» 
1795  U.  S.  A.,  Algiers 410  n» 

1795  Spain,  U.  S.  A 459  n 

1 796  Denmark.  Russia 293  n** 

1796  France.  Spain 

470  n",  173  n».  293  n»« 

1796  France.  Baden 293  n» 

1796  France.  Wurtenburg 293  n» 

1796  U.  S.  A.,  Tripoli 410  n» 

1799  U.  S.  A.,  Prussia 202  n 

1799  U.  S.  A.,  Tunis 410  n» 

1800  France,  U.  S.  A 202  n 

1803  France.  Switzerland 188  n* 

1803  Sweden,  Mecklenburg, 

Schwerin 317  n 

1803  U.  S.  A.,  France 295  n 

1805  U.  S.  A.,  Tripoli 410  n» 

1812  Turkey.  Russia 410  n» 

1814  Russia.  Denmark 293  n** 

1814  France,  Spain 293  n» 

1814  Great  Britain,  France,  293  n» 

1815  U.  S.  A.,  Algiers 410  n» 
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TREATIES  REFERRED  TO 

(Coniinued) 
[816  Great  Britain,  Two  Sicilies 

438  n» 
,816  Prussia,  Netherlands 

282  n",  33  In" 

[816  Genoa,  Sardinia 294  n 

[816  U.  S.  A.,  Algiers 410  n* 

817  U.  S.  A.,  Great  Britain,  425  n" 
.818  Great  Britain,  U.  S.  A.,  299  n', 

369  n»»,  376  n». 

[819  U.  S.  A.,  Spain 95  n,  316  n 

[824  U.  S.  A.,  Great  Britain.  .421  n« 

[824  U.  S.  A.,  Tvinis 410  n» 

[824  U.  S.  A.,  Russia. . 299  n',  348  n 
[825  Great  Britain,  Russia 

299  n',  348  n 

[826  Tin-key,  Russia 410  n* 

[827  U.  S.  A.,  Great  Britain.  .299  n» 
[829  Turkey,  Russia 410  n» 

830  U.  S.  A.,  Turkey 410  n» 

[831  U.  S.  A.,  Mexico 463  n 

831  U.  S.  A..  France,  421  n\  438  n» 

[833  Turkey,  Russia 410  n» 

[833  U.  S.  A.,  Siam 410  n* 

[833  U.  S.  A.,  Muscat 410  n» 

[833  Great  Britain,  Portugal,  419  n« 

,834  U.  S.  A.,  France 438  n» 

.836  U.  S.  A.,  Morocco 410  n* 

839  Great  Britain,  Portugal,  419  n 
,839  Great  Britain,  France 

371n«,  376n',  391n« 
[839  Netherlands,  Belgium 295  n 

840  Austria,  Gi^t  Britain, 
Prussia,  Russia,  Turkey. .  .418  n" 

840  Great  Britain,  Portugal,  438  n* 

[844  U.  S.  A.,  China 410  n» 

[846  U.S.A.,  Great  Britain 295  n 

850  U.  S.  A.,  Borneo 410  n» 

[853  U.  S.  A.,  Mexico 295  n 

,853  U.  S.  A.,  Argentina,  Great 

Britain,  France 296  n 

[853  Argentine,  Great  Britain, 

France,  U.  S.  A 296  n 

854  U.  S.  A.,  Great  Britain 

296  n,  369  n",  469  n« 

[854  U.  S.  A.,  Japan 410  n» 

[855  Sweden,  Norway 428  n" 

.856  Russia,  Sardinia 459  n 

[856  U.  S.  A.,  Siam 40  n 

856  U.  S.  A.,  Persia 410  n» 

[857  Brazil,  Argentina 296  n 

[858  U.  S.  A.,  China. .  .410  n*,  39  n" 

[858  U.  S.  A.,  Japan 410  n» 

[858  U.  S.  A.,  Siam 410  n» 

858  U.  S.  A.,  Bolivia 296  n 

.858  U.  S.  A.,  Argentina 296  n 

[858  Costa  Rica,  Nicaragua,  171  n** 
[861  Great  Britain,  France, 

Spain 49  n'* 


TREATIES  REFERRED  TO 

[862  U.  S.  A.,  Turkey.  374  n»*,  410  n* 
[864  Great  Britain,  France, 
Russia 80  n* 

867  Great  Britain,  France.  .391  n" 

868  U.  S.  A.,  Denmark 421  n" 

871  U.  S.  A.,  Italy 349  n» 

[871  France,  Prussia,  Armis- 
tice  267  n»» 

,875  Russia,  Japan 316  n 

[877  U.  S.  A.,  Spain 45  n» 

[880  U.  S.  A.,  China 8  n" 

885  Great  Britain,  Germany,  308  n* 

.885  Great  Britain,  Jahore 79  n 

.886  Great  Britain,  Germany,  307  n* 

887  Suez  Canal 171  n« 

888  U.  S.  A.,  Great  Britain,  371  n" 

888  Suez  Canal 171  n»» 

[890  Great  Britain,  Portugal,  307  n« 
[890  Great  Britain,  France. .  .307  n^ 
[890  Great  Britain,  Germany 

307  n«  » 

[891  Great  Britain,  Italy 307  n« 

[891  Great  Britain,  Portugal.  307  n^ 

[893  U.  S.  A.,  Spain 157  n" 

[894  U.  S.  A.,  Japan 40n 

[894  Great  Britain,  Congo  Free 

State 317  n 

[895  China,  Japan 459  n 

.897  South  African  Rep.,  Orange 

Free  State 412  n» 

898  China,  Germany 317  n 

898  U.  S.  A.,  Spain.  .156  n",  267  n» 

.898  China,  France 317  n 

898  Great  Britain,  France. .  .307  n* 

[898  China,  Great  Britain 317  n 

898  China,  Russia 317  n 

[899  Great  Britain,  France. .  .307  n' 
[899  Great  Britain,  Germany 

316  n,  317  n 

[902  U.  S.  A.,  Denmark 421  n« 

902  Priv.  Int.  Law 457  n» 

[903  U.  S.  A.,  Cuba 317  n 

.903  U.  S.  A.,  Panama.  .317  n,  24  n» 
,904  Great  Britain,  France. .  .307  n' 

905  Priv.  Int.  Law 457  n» 

[906  Great  Britain,  France. .  .282  n" 
[909  U.  S.  A.,  Great  Britain. .  .296  n 

,910  Costa  Rica,  Panama 299  n' 

[911  France,  Germany 316  n 

913  Siam-Denmark 40  n 

913  France,  Venezuela 186  n» 

918  U.  S.  A..  Society  Islands,  412  n» 
1 9 1 8,  11/11,  Armistice,  Allies — 

Germany 267  n" 

[918,  1 1/13,  Armistice,  Allies — 

Austria 267  n«* 

[918.  U.  S.  A.,  Denmark 316  n 

TRENT  affair 253  n" 

TRIBAL  jurisdiction 125,  126 
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TRIBAL  law 126 

TRIBAL  relations 66 

TRIBAL  warfare 407 

TRIPOLO,  capitulations  U.  S.  A.,  40  n 

TRUAX  AND  THE  ATTY.-GENL. 

OF  ARIZONA  V.  RAICH  (239, 

U.S.  33) * 31  n" 

TRUCE 407  n",  431  n" 

TRUCES,  ratification  of §359 

TSU-SHIMA.  battle  of  (1904) ...  196  n 

TUBANITA.  the 388  n« 

TUNIS,  capitulations  U.  S.  A 40  n 

TUNIS,  capture  in  harbor  of 

(1797) 196  n 

TUNIS,  France,  protection  by 79  n 

TURCOS 241  n« 

TURKEY 

Alien  ownership  of  land  in 27  n" 

Austria,  treaties  with 410  n* 

Barbary  States,  treaty,  powers 

of 412n» 

Black  Sea,  claim  to 348  n,  371  n^ 

Bosphorus,  daim  to 

348n,  371n«  374n« 

Capitulations 40  n 

Danube,  and 294  n 

Danubian  Provinces,  occupa- 
tion by  Russia  (1853) 93  n 

Dardanelles,  claim  to 

348n,  371n»,  374n* 

Dead  Sea 297  n*,  346  n 

^Sypti  party  to  Soudan  War 

(1896-99) 140  n» 

Envoys,  system  of 205 

Envoys,  immunity  of,  in 

218n,  230n,  237n 
Family  of  nations,  admission 

to 109  n" 

Greece,  recognition  of 1 15  n' 

Independence   and   integrity 

of,  guarantee  of 428  n*^ 

Interference  of  Great  Britain, 
France  and  Prussia  (1827) . .  .67  n' 

International  status 106  n* 

Koszta,  Martin,  case  of,  16  n**,  78  n^ 
Maritime  belt,  foreign  ships  of 

war  in 385  n" 

Marmora,  Sea  of 346  n 

Montenegro,  war  by 140  n' 

Origin  of 107  n» 

Poland,  treaties  with 410  n* 

Political  refugees  from  Hun- 
gary, protection  of  (1848) . .  .42  n* 

Pruth  and 294  n 

Ratification  municipal  law. . .  .414  n' 

Repudiation  by 48  n" 

Russia,  treaty,  relations  with,  410  n* 

Servia  and 61  n* 

Servia,  war  by 140  n' 

Seven  Towers,  the 218  n 


TURKEY 

Territory,  loss  of 97  n^ 

U.  S.  A.  complaint  of  play  in 

(1891) 77n 

U.  S.  A.,  treaties  with 410  n* 

Vessels,  time  for  departure  on 

outb.  of  war 326  n' 

Venice,  treaty  relations  with,  410  n* 
TURKESTAN,  Gov.-Genl.  of, 

treaty-making  power 420  n* 

TURKISH  CAPTIVES  escaping 

from  Spanish  Aramada(  1 588)  187 n* 

TUSCANY 320  n,  321  n,  66  n 

TUSCORORA    AND    NASH- 
VILLE at  Southampton 199  n 

TWEE  GEBROEDER,  the,  3 

C.Rob.  162  (1801) 196n 

TWEED,  surrender  of 45  n» 

TWELVE  tables 51 

TYRRHENIAN  Sea 346  n 

U 

ULTIMATUM 148  n" 

ULTRA  VIRES  treaty §386 

UNARMED  public  vessels 380 

UMBRIA.  union  with  Italy. . .  .318  n" 
UNDERHILLv.  HERNANDEZ 

(168  U.S.  250) 104  n* 

UNEQUAL  treaties 427  n« 

UNITED  PROVINCES 

Envoy,  refusal  to  receive 209  n" 

Envoy,  immunity  of ,  in 210  n* 

Great  Britain,  mortgagee  of 

towns  (1585) 317  n 

Revolt  of 72 

U.  S.  V.  AMTSTAD  (15  Pet.  518),  358  n 
U.  S.  V.  GUILLEM  (1 1  How.  47) 

437  n" 
U.  S.  V.  GUINET  (2  DalL  321),  218  n» 
U.  S.  V.  ORTEGA  (11  Wheat. 

467),  (1826) 257  n» 

U.  S.  V.  PALMER  (3  Wheat. 

610) 211  n 

U.  S.  V.  PERCHEMAN  (7  Pet.  51) 

326  n 
U.  S.  V.  POWER'S  HEIRS  (11 

How.  570) 316  n 

U.  S.  V.  QUINCY  (6  Pet.  445),  78  n» 
U.  S.  V.  REYNES  (9  How.  127) 

315n«,468n« 
U.  S  V.  SMITH  (5  Wheat.  153),  358  n 
UNITED  STATES  OF  AMERICA 
Admiralty  jurisdiction  of  courts 

of 355  n» 

TAgrcgation,  observance  of . . .  207  n* 

Alabama  claims 210  n 

Alaska 315  n» 

Algiers,  Dey  of,  compulsory 

payment  to 378  n* 
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UNITED  STATES  OP 
AMERICA  {Continued) 
Aliens:  Alien  v.  alien,  courts  U.  S. 
no  juris.,  29  n^;  state  courts  juris., 
29  n^;  British  subjects,  damage 
to,  for  arrest  (1861),  30  n;  CaU- 
fomia,   act   of   5/9/1913,   as   to, 

27  n";  Chinese  laborers,  exclu- 
sion of,  8n';  Dependent  state 
and,  31  n,  36  n*;  Exclusion,  munic* 
law  as  to,  10  n^,  33  n";  Expulsion 
of,  33  n";  Forma  pauperis,  rem- 
edy of,  in,  28  n';  Habeas  corpus, 
suspension  of,  and,  29  n';  Immov- 
ables, ownership  of,  27  n^',  36  n*; 
Infant  entering  with  parents, 
18  n*;  Labor  laws  as  to,  31  n^®; 
Military  service,  compulsory  of, 
25  n*,  29  n^;  Mob  violence  to, 
31  n;  Naturalized  aliens,  atti- 
tude toward,  16  n^^  Naturaliza- 
tion,   12  n;     Patent,    grant    of, 

28  n";  Police  power  and,  24  n*; 
President,  address  to,  3  n;  Rahm- 
ing,  Mr.,  case  of,  29  n';  Welcome 
to,  6  n^ 

Amelia  Island,  invasion  of  (1817) 

72  n" 

Angary,  exercise  of 330  n* 

Appam,  the 202  n 

Arbitrations  by:  91  n";  Behring 
Sea,  348  n;  Fundy,  Islands  and 
Bay  of,  Great  Britain,  299  n'; 
Geneva,  (1872)  Great  Britain, 
210  n;  Guano  Islands,  Venezuela, 
299  n^;  Louisiana  boundaries, 
Spain,  299  n\  308  n*;  Mexico 
and,  299  n^;  North  Atlantic  Coast 
fisheries,  331  n",  369  n»«;  377  n», 
391  n*;  Northeast  boundary. 
Great  Britain,  299  n';  Northwest 
coast  of  America,  Russia,  299  n', 
308  n*,  348  n;  Oregon  territory. 
Great  Britain,  299  n^  308  n»; 
Passamaquaddy  Bay,  Great  Brit- 
ain, 299  n^;  Philippine  boundary, 
Spain,  299  n^  St.  Croix  River, 
299  n';  Samoan  Islands,  299  n*; 
San  Juan  boundary.  Great  Brit- 
ain (1871),  91  n« 
Argentine  Republic,  delay  of 

minister  (1869) 252  n,  247  n* 

Argentine  Republic,  rivers  of. .  296  n 
Arguelles,  extradition  of,  Spain,  45  n* 
Armed  forces,  passage  of,  in 

peace 71  n" 

Articles  of  confederation  (1776): 
Envoy,  sending  of,  207  n';  Envoy, 
receiving,  208  n";  Member  states, 
international  ftmctions  of,  191  n; 


UNITED  STATES  OF  AMERICA 
Prize    courts,    356  n";     Treaties, 
power   of,    412  n",    415  n;     War, 
power  of,  149  n". 

Arizona  labor  laws 31  n^** 

Armenian  revolutionists  in. . .  .48  n" 
Armistice  by  ( 1 848,  1 898) ....  267  n« 
Asylum  in  foreign  legations  in,  241  n^ 
Asylum  in  legations  of 

241  n^  242  n,  244  n 

Asyltmi  in  private  ships  of 389  n^ 

Attache,  inmnmity  of 232  n 

Austria,  complaint  of  instruc- 
tions to  agent  (1850) 74  n* 

Austria,  mob  damage  to  mem- 
bers of 31  n 

BelUgerent  occupation  and  indi- 
viduals   419  n^ 

Belligerent  occupation  and  pri- 
vate enemy  property 332  n" 

Belligerent  state,  member,  neu- 
tral (in) 337  n 

Blockade:  Capture,  time  and  place, 
398  n**;  Confederate  ports  of, 
118  n",  395  n»,  396  n«,  400  n"; 
Cuba,  of,  397  n;  Paper  blockade 
of  Confederate  ports,  400  n"; 
Rio  Grande,  of,  398  n;  San  Juan, 
of.  397  n. 

Booth,  seizure  of 365  n" 

Bosphorus  and 374  n* 

British,  eastern  extension,  Australia 
and  Chinese  Telegraph  Co.,  374  n' 

Buzzards  Bay 372  n" 

Cable  to  Hongkong,  (1898) 

204  n*,  333  n* 

California,  Gulf  of,  and 295  n 

California,  law,  aliens 27  n" 

Canada:  Botmdary,  waters  of, 
296  n;  Invasion  of  (1862,  1863), 
72  n";  Signals,  temporary,  73  n*; 
Waters  of,  fishing  in,  391  n*. 

Cape  Cod  Canal  and 289  n< 

Capitulations,  China,  Egypt,  France, 
Japan,  Madagascar,  Morocco, 
Muscat,  Persia,  Roumania,  Siam, 
Servia,  Tripoli,  Turkey,  Zanzibar, 
40  n. 

Capitulations  in  war 268  n" 

Captures  unjust,  indemnitor  for, 
from  Denmark,  Great  Britain  and 
France 358  n" 

Caroline,  case  of  (1838)  72  n>*,  104  n« 
Character  in  war,  theory  of. .  .435  n> 

Chesapeake  Bay 372  n^' 

Chile,  marginal  waters,  inva- 
sion of  (1898) 181  n^ 

Chile,  mob  damage,  Valparaiso 
(1891) 30  n» 
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UNITED  STATES  OF 
AMERICA  (Continued) 
China:  Capitulations  with,  39  n"; 
Envoys,  violation  of,  immunity  of, 
221  n;  Interference  in  (1900), 
221n,  67n*;  Laborers,  exclusion 
of,  8n'^  10  n^  Mob  damage  to 
members  of,  31  n;  Refusal  to 
receive  envoy,  213  n. 

Citizen  of 11  n^ 

Civil  war  in 100  n* 

Coast  fishing  vessels 364  n*® 

Colorado  River 295  n 

Coliunbia  River 295  n 

Columbia,  blockade  by  ( 1 885),  400  n" 
Confederate  States  of  America,  see 
Confederate  States  of  America, 

property  of,  abroad 101  n" 

Congress  of 303  n 

Consular  offices,  list  of  (1907) . .  193  n 

Consular  service  of 193  n' 

Continental  congress,  letters  of 

marque 244  n 

Continuous  voyage 386  n^ 

Contributions 335  n" 

Conversion  of  merchant  ships 

244  n",  246  n" 
Counterfeiting  foreign  money. .  .77  n 
Cuba:  Belligerency  of,  recognition 
of,  1 14  n*»;  Coaling  station,  317  n; 
Debt  of,  assumption  of,  328  n*; 
Interference  in  ( 1 898) ,  67  n* ;  Rela- 
tions to,  76  n,  78  n. 

Cutting  case 75  n" 

Czechoslovakia,  recognition  of  1 1 5  n^ 
Danish  West  Indies,  302  n»*,  315  n" 

Dardanelles 374  n* 

Declaration  of  Paris,  refusal  to 

accede  to 361  n* 

Declaration  of  war  by  (1812, 

1846,  1898,  1917).  .  .148n,  170 nW 
Denmark:  Capture  of  ships  by, 
tmder  British  convoy  (1810), 
350  n";  Indemnity  for  unlawful 
seizures,  359  n. 

Delaware  Bay 372  n** 

Dependent  states,  see  member 

states  of 

Destruction  of  property,  exec- 
utive power,  as  to 277  n* 

Destruction  of  property  at  sea,  391  n* 
Diplomatic  officers,  grade  of, 

list  of  (1907) 205  n" 

Diplomatic  practice  of 201  n" 

Dutch  ships,  detention  of 

(1917) 330  n» 

Emily  St.  Pierre  (1862) 217  n« 

Embassies,  foreign  in,  title  to,  239  n" 
Embassies  of,  in  foreign  states, 
titieto 239  n» 


UNITED  STATES  OP  AMERICA 
Envoys:  Foreign  states,  reception 
of,  by,  213  n;  Foreign  states  mim, 
reception  and  dismissal,  211  n, 
212  n*,  225  n;  Immunity  of  for- 
eign, in  complainant  as,  258  n*, 
259  n;  Controversies  between, 
259  n^®;  Customs  duties,  246  n"; 
Dismissal  of,  226  n,  227  n,  228  n; 
Domicile  of,  243  n;  Personal, 
221  n,  225  n,  231  n*,  232  n;  Serv- 
vants,  236  n";  Suite,  234  n»; 
Taxation,  246  n^;  Termination  of, 
254  n";  Third  state,  from,  in, 
252  n;  U.  S.  Courts,  juris.,  as  to, 
257  n^;  Witnesses  as,  233  n*; 
Member  of,  as,  211  n;  Residence 
of,  in,  237  n". 
Executive  orders  and  proclamations: 
1861,    April    19,    blockade 

Confederate  ports 118  n" 

1863,  May  12,  blockade  Con- 
federate ports 397  n 

1898,  April  25,  vessels,  ene- 
my, time  for  departure 326  n' 

1898,  July  13,  private  prop- 
erty m  war 439  n" 

1898,  August  12,  peace  with 

Spain 157  n",  267  n» 

1904,  Feb.   11,  neutrality, 

Russo-Japanese  War 206  n^ 

1917,  May   23,   neutrality, 

wars  Ger.  Agg 171  n** 

1917,  April  6,  war  with  Ger- 
many   148  n,  417  n 

1917,  Dec.  11,  war  with  Aus- 
tria-Hungary   148  n,  417  n 

1917,  Dec.  26,Virgin  Islands  302  n** 

1918,  March  20,  seizure  "Mar- 
tha Washington" 327  n 

1918,  May    11,   seizure   of 

Dutch  ships 330  n* 

Expatriation  of  members 16  n** 

Extradition:  Ai:guelles,  of,  45  n*; 
Courts,  juris,  of,  as  to,  45  n;  Leg- 
islative authority,  necessity  of, 
46  n";  Member  of,  47  n";  Muni- 
cipal law  as  to,  44  n^;  Political 
refugees  in,  47  n";  President,  by, 

44  n»,  46n»»;    Treaties  of,  43  n»; 
Treaty  without,  45  n;  Tweed,  of, 

45  n»;   Weeks,  of,  45  n». 
Extra-territorial  criminal  law,  75  n* 
Family  of  nations,  entry  into 

107  n*,  206  n> 
Family  of  nations,  non-member 

treaties  with 410  n* 

Federal  government,  a 86  n 

Federal  government  of,  tern* 

tory  of 283  n« 
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UNITED  STATES  OP 
AMERICA  (Continued) 

Federal  constitution  ( 1 787) :  Citizen 
of  one  state  in  another,  18  n'; 
Envoy,  appointment  of,  207  n*; 
Envoy,  reception  of,  208  n";  Let- 
ters of  marque,  103  n';  President, 
commander-in-chief,  237  n*;  Prize 
courts,  357  n;  Reprisals,  103  n'; 
Treaty,  internal  erfect  of,  440  n"; 
Treaty-making  power  of,  415  n; 
War-making  power,  states,  140  n', 
149  n";  War-making  power,  fed- 
eral government,  149  n**. 

Feminine  gender,  reference  to, 
in 88  n" 

Filibustering    expeditions    in 
peace,  from 77  n* 

Filibustering  expeditions  from, 
while  neutral,  in  war 213  n 

Fishing  boats,  seizure  of 

364  n",  364  n 

Fisheries 369  n»» 

Florida:  Acquisition  of,  315  n,  316  n; 
Invasion  of  (1818),  41  n,  72  n"; 
Titles  in,  327  n«. 

Foreign  enlistment  in,  by  Great 
Britain  (1885),  188  n*,  214  n;  Ger- 
many  (1870).  188  n». 

Forma   pauperis,  remedy  of 
ali*»n  in    28  n* 

France:  Abrogation  of  treaty  with, 
on  ground  of  violation  by  rrance, 
438  n*:  Capitulations  with,  40  n; 
Enforcing  treaty  against,  438  n*; 
Expedition  of  Frenchmen  from 
New  York  (1870),  219  n:  Mada- 
gascar,  annexation  of,  eflfect  on 
treaties,  462  n",  463  n;  Mob  vio- 
lence to  members  of,  31  n:  Napo- 
leon, spoliation  by,  provision  tor, 
35  n*;  Piepenbrink,  August,  seiz- 
ure of,  422  n'*;  Privateer,  aug- 
mentation of  force  in,  202  n,  218  n; 
Privateers,  commission  of,  in  U. 
S.  A.,  by  (1793),  188  n»;  Prize 
court,  setting  up  (1793),  192  n, 
193  n";  Termination  of  treaties 
with,  438  n»;  Unlawful  capture, 
indemnity  for,  by  (1831),  359  n. 
Fry,  William  P.,  destruction  by 

Germany 392  n* 

Fuca,  Straits  of 373  n* 

Georgia,  mob  damage  to  alien .  .31  n 
German  aggression,  war  of,  in 

185  n».  186  n,  252  n 

Geneva  arbitration  ( 1 872) 210  n 

Great  Britain:  Arbuthnot-Ambris- 
ter  (1818),  424  n^  Belligerent 
occupation,  property  left  behind, 


UNITED  STATES  OF  AMERICA 
328  n^;  Caroline,  destruction  of 
(1839),  72  n";  Enlistment  of 
troops  in  (1854),  188  n*,  214  n; 
Impressment  of  seamen,  363  n**; 
Martial  law  and,  29  n^;  Neutral 
envoy  in  belligerent  state,  424  n^; 
Recognition  by  (1782),  ll6n; 
Seizure  of  ships  after  war  of  1812, 
291  n'*;  Unlawful  captures,  indem- 
nity for  (1795).  358  n<;  Visit  and 
search  by,  383  n**;  Washington, 
capitol  at,  burned,  261  n,  283  n", 
312  n. 

Great  Lakes 297  n* 

Great  Lakes,  naval  forces  on,  425  n^^ 
Greece,  mob  damage  to  mem- 
bers of 31  n 

Greenland 315  n" 

Greytown,  bombardment  of 

(1854) 121  n* 

Government  of:  Creation  of,  283  n*; 
Federal,  a,  86  n',  283  n';  Federal 
and  state  government,  mob  vio- 
lence, 31  n,  36  n*;  Territory  acqui- 
sition by,  302  n". 
Guano  Islands,  299  n^  369  n",  305  n* 
Guatemala,  interference  with 

communications  by  envoy . .  247  n* 
Hawaiian  Islands,  annexation 

of 302  n" 

Hawaiian  Islands,  consent  of 

inhabitants 318  n** 

Hernandez,  Venezuela 104  n* 

Honduras,  complaint  of  lot- 
tery in  (1894) 77  n 

Honors  of 123  n* 

Hudson  River  and 295  n 

Hungary,  revolution  of  (1848), 

114n" 

Imperialism  in 302  n 

Independence  of 68 

Indian  tribes,  treaties  with. .  .416n" 
Instructions  to  U.  S.  army  of,  240  n' 
International  law,  a  state  of . . ! .  63  n 
International  status  of,  106  n",  107  n* 
Isthmian  C^nal  Commission . .  .24  n* 
Italy,  mob  damage  to  members 

of 31  n 

Jackson,  President,  message  in  re 
reprisals  against  Prance  (1834), 
99  n. 
Japan:  Capitulations  with,  40 n; 
Consular  courts  in,  385  n" ;  Exclu- 
sion of  Japanese,  10  n*;  Ports  of, 
opening  of  (1854),  185  n»,  9n'; 
Question  of,  21  n";  School  ques- 
tion. 21  n". 
Jews  and 33  n" 
Lciley,  envoy,  Mr.,  case  of . ...  213  n 
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UNITED  STATES  OP 
AMERICA  (Continued) 
Korea,  Emperor  of,  recogni- 
tion of 117  n^ 

Koszta,  Martin,  case  of 

16  n\  37  n\  78  n* 

Land  warfare,  rules  of ,  in 234  n 

Levy  en  masse,  instructions  as 

to 240  n» 

Lodge  resolution,  8/2/1912. .  .27  n" 

Louisiana 315  n",  316  n,  181  n*» 

Louisiana,  inhabitants  of 325  n^^ 

Louisiana,  titles  in 327  n* 

McLeod,  case  of 104  n*,  72  n>' 

Madagascar,  capitulations  with,  40  n 

Manual  of  warfare 234  n 

Maritime  belt:  Anna,  the,  377  n'; 
Asylum  in  private  ships  in,  389  n*; 
Asylum  in  public  ships  in,  385  n"; 
Pnvate  foreign  ships  in,  388  n", 
389  n;  Public  foreign  ships  in, 
385  n";  Public  foreign  ships,  regu- 
lations as  to  visit  of,  382  n^^; 
Public  ships  of,  in  foreign  belt, 
385  n";  Revenue  laws  as  to,  377  n'; 
Treaties  as  to,  376  n^  Width  of, 
371  n»»,  376  n^  377  n». 
Martial  law,  Great  Britain,  and 

29  n^ 

Martin,  Peter,  case  of 76  n 

Mason  and  Slidell  case 253  n^ 

Member  states  of,  federal  govern- 
ment and;  Aliens,  and,  36  n'; 
Armed  forces,  consent  to  entry 
of,  71  n^';  Citizenship  among, 
17  n",  18  n»;  Control  of  inter- 
national ftmctions,  31  n;  Dis- 
posing of  territory  of,  323  n'; 
Mob  violence,  31  n';  Treaty  of, 
effect  on  member  state,  440  n". 
Member  states  of,  international 
functions  of:  Individuals,  move- 
ment of,  amongst,  105  n^;  Inter- 
course, power  of,  191,  413  n; 
International  law,  not  state  of, 
63  n;  Letters  of  marque,  power 
as  to,  103  n*;  Reprisals,  power 
as  to,  103  n";  Territory,  aliena- 
tion of,  323  n';  Treaty,  power  of, 
412  n*;  War-making  power  of, 
140  n«,  149  n». 

Member  of,  as  envoy  to 21 1  n 

Meteor,  the 211  n 

Mexico:  Alien  ownership  of  land  in, 
27n*»;  British  vendee  of  chvirch 
property  in  (1847),  310  n;  Church 
property,  British  vendees  of 
(1847),  310  n;  Cutting  case,  75  n"; 
Interference  in.  against  France 
(1865),  67  n*;   Invasion  of,  41  n^ 


UNITED  STATES  OF  AMERICA 
72  n^';  Maximilian,  government 
of,  refusal  to  recognize,  121  n*; 
Munitions  of  war,  supply  to. 
208  n*;  Texas,  war  between  (1835), 
neutrality  of  U.  S.  A.  in,  176  n**; 
Troops  of  U.  S.  A.  crossing  border. 
41  n,  71  n". 

Michigan,  Lake 297  n^ 

Military  occupation  by 303  n* 

Military  law  of 231  n* 

Mississippi  River,  and 295  n 

Mississippi  River,  mouth  of.  .377  n* 
Molambo  Ward  claimants  ( 1 906) 

24  n* 
Money,  foreign,  counterfeiting.  .77  n 

Monroe  Doctrine 121  n' 

Mormon  emigration  to 33  n" 

Municipal  title,  land  held  by,  285  n* 
Munitions  of  war,  furnishing  of, 

while  neutral 206  n* 

Naturalization,  law  of 12  n 

Naval  intelligence,  office  ot^ 

letter  from 382  n* 

Naval  orders 349  n" 

Naval  war  code  (1900),  234  n,  326  n* 

Negotiation  by 201  n* 

Netherlands,   recognition   by 

(1782) 216n 

Neutrality,  Aircrafts,  building  of, 
212  n;  Belligerent  men-of  war  in 
maritime  belt,  195  n,  196  n;  Bel- 
ligerent men-of-war,  equipment 
of,  218  n*;  Foreign  enlistment  in, 
188  n*;  French  agents,  sale  of 
arms  to  (1871),  178  n**;  French 
use  of  U.  S.  ports,  173  n>,  184  n'; 
German  aggression,  war  of,  171  n", 
176  n";  German  violation  of, 
(1914-1917),  192  n;  Itata,  case  of 
(1898),  181  n^  Loan  of  money, 
215  n";  Maintenance  of  neutral- 
ity (1914-1917),  170  n";  Mexico, 
furnishing  of  supplies  to,  while 
neutral,  177  n^*;  Mexico,  Texas 
war  in  (1835),  176  n'^;  Municipal 
law  maintaining,  177  n^,  206  n*^; 
Munitions  of  war,  export  of,  208  n*; 
Prize,  bringing  into  by  Prance, 
202  n;  Prisoners  on  belligerent 
man-of-war,  203  n*;  Prodama- 
tions  of  (1870,  1904,  1917),  175  n»; 
Qualified,  173  n',  202  n;  Sea.  high, 
assistant  to  belligerents  on,  218  n; 
Ship-building,  211  n:  Submarine, 
building  of,  212  n;  Switzerland 
and  neutrality  of,  175  n';  Third 
states,  neutrality  of,  181  n*'; 
Wars,  in,  176  n**;  Yucatan,  neu- 
trality of  (1845),  172  n« 
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Neutral  goods  in  defensively  armed 
belligerent  merchant  ships,  337  n' 
Neutral  maritime  belt,  seizure 

in 198  n,  199  n,  200  n* 

Newfoundland  fisheries 

369n",39ln« 
New  York  state,  privateering . .  244  n 
Nicaragua,  landing  troops  in 

(1912) 72  n" 

Nicaragua,  intercourse  with, 

suspension  of 186  n 

Non-mtercourse,  acts  (1807- 

1809) 115n 

Oregon  territory 308  n* 

Origin  of 91  n«,  92  n,  95  ni» 

Panama:  Interference  in  (1903), 
67  n^;  Lease  to  U.  S.  A.  of  strip 
for  canal,  317  n;  Mob  damage  to 
members  of  U.  S.  A.  (1912),  31  n; 
Molambo  claimants,  24  n^;  Rec- 
ognition of,  116  n,  67  n^;  Rela- 
tions, with,  76  n,  79  n. 

Panama  Canal,  and 290  n^  317  n 

Panama  Canal,  neutrality  of,  171  n^ 

Panama  River 296  n 

Parana  River,  and 296  n 

Paraguay  River 296  n 

Paris,  ddcaration  of,  and 

361  n\  244  n 
Paroles,  navy  regulations  as  to 

257  n»» 

Passamaquaddy  Bay 299  n^ 

Patent,  grant  of,  to  aliems 28  n' 

Persona  grata 214  n* 

Peru,  complaint  of  floating 

mines 205  n^* 

Philippine  Islands 
90  n",  299  n^  302  n",  312  n»,  328  n« 

Perfidy 250  n 

Poland,  recognition  of  (1919). .  1 16  n 

Political  refugees  in 47  n* 

Porto  Rica  and .  .79n,  90n",  315n»» 

Portugal,  arbitration  with 198  n 

Portugal,   Anne,   seizure   by 

(1831) 365  n« 

Postal  conventions,  negotiation 

of,  by 416  n'* 

President  of,  Aliens  and,  4  n^  Armed 
forces,  entry  of,  in  peace,  71  n" 
Boundaries,  power  to  extend, 
303  n;  Commander  in  chief,  237  n^; 
Envoys,  appointment  of,  207  n*; 
Envoys,  reception  of,  208  n"; 
Foreign  relations,  control  of,  196  n*; 
Message  of  Monroe,  121  n';  Mes- 
sage of  Jackson,  99  n;  Messgae  of 
Pierce,  207  n;  Military  occupa- 
(icm  by,  303  n;   Neutrality,  proc- 
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lamations  of,  171  n^;  Notice  to 
terminate  treaty,  296  n,  469  n*; 
Paris,  negotiations  at,  1918-19, 
196  n*;  Prize  court  setting  up  in 
occupied  territory,  357  n;  Treaties, 
n^otiation  by,  420  n*;  War  in, 
149  n",  303  n. 
Prisoners  on  belligerent  ships 

in  waters  of,  while  neutral.  .203  n' 
Private  enemy  individuals  in  juris,  on 
outb.  of  war,  415  n'»,  416  n«,  417  n. 
Private  enemy  ship  in  juris,  on 

outb.  of  war 326  n',  327  n 

Private  individuals  on  invasion 

of  enemy  territory 419  n 

Private  property  on  invasion  of 

enemy  territory .332  n** 

Private  property  in  juris,  on 

outb.  of  war 324  n' 

Privateering 244  n 

Prize  court,  institution  of 357  n 

Prize,  belligerent,  bringing  in. .  202  n 
Protection  of  citizens  abroad. .  .37  n* 
Prussia:  Envoy  of  U.  S.  A.  in,  231  n; 
Incorporation  of  Hanover-Nassau, 
effect  on  treaties,  463  n;  German 
Empire,  formation  of,  effect  on 
treaties,  463  n. 

Rank  of 123  n» 

Reimbursement  for  damages 

done  in  war 335  n" 

Remedy  of  alien 28  n',  29  n* 

Reprisals  by 

99  n,  100  n,  103  n*,  261  n,  261  n* 

Reprisals,  special,  none 103  n* 

Requisitions 335  n^' 

Rhode  Island,  the,  shot  from, 

striking  British  shores 200  n' 

Rio  Grande  River 296  n 

Rio  Grande  River,  blockade  of,  398  n 

Rogatory,  letters  in 79  n** 

Roumania,  Jews  in,  action  as  to,  67  n 
Roumania,  opening  intercourse 

with  (1918) 185  n» 

Rule  of  1 756,  position  on 379  n 

Russia:  Denouncing  treaties  with, 
34  n;  Interference  in,  on  behalf 
of  Jews,  67  n»;  Jews  in,  33  n"; 
Pacific  Ocean,  claim  of,  to,  348  n; 
Polish  insurgents  (1863),  property 
of,  101  n". 
St.  Albans,  raid  on,  from  Can- 
ada (1864) 185n 

St.  Croix  River,  and 299  n' 

St.  Lawrence  River,  and 296  n 

Santiago,  capitulation  of  (1 898) 

268  n^*,  439  n^* 
Samoan  Islands,  interference 
in  (1898) 66n 
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UNITED  STATES  OP 
AMERICA  (Coniinued) 

Secretary  of  State 27  n" 

Senate  reports 24  nS  27  n" 

Shipbuilding  while  neutral 

210  n,  211  n 

Shotguns,  use  of  (1917) 249  n 

Siam,  capitulations  with 40  n 

Sicily,  and 100  n" 

Statutes: 
Continental  Congress,  priva- 
teering  244  n 

Federal  Government: 
1794,  May  22,  transport  of 

arms  and  anmiunition 208  n* 

1794,  June  5,  maritime  belt 

206n",377n«,  218n» 
1798,  July  7,  resolutions, 

treaties  with  France 438  n* 

1807,  non- intercourse 115  n 

1809,  non-interoourse 115  n* 

1812,  June  8,  declaration 

of  war.  Great  Britain 148  n 

1818,  Feb.  20,  privateering,  244  n 
1818,  Apr.  30,  foreign  enlist- 
ment  206  n** 

1842 104  n* 

1846,  May  13,  declaration 

of  war,  Mexico 148  n 

1852,  Aug.  31,  indemnity, 

Spaniards 31  n 

1860,  capitulations 40  n 

1863,  Mar.  3,  aliens,  mili- 
tary service 25  n* 

1865,  Jan.    18,   notice   to 

termmate  treaty 469  n* 

1865,  July  27,  expatriation,  16  n" 

1871,  Mar.  3,  Indians 416  n" 

1872,  June  8,  postal  con- 
ventions  416  n** 

1898,  Apr.  25,  declaration 
war,  Spain 148  n 

1898,  joint  resolution  Hawaiian 
Islands 302  n" 

1901,  Mar.  3,  indemnity, 
Italians 31  n 

1906,  June  29,  naturaliza- 
tion   12  n 

1906,  June    30,   court   in  . 
China 39  n« 

1906,  Apr.  5,  consular  serv- 
ice  193  n* 

1907,  Mar.  27,  aliens 10  n* 

1907,  Mar.  2,  expatriation,  pro- 
tection of  citizens  abroad,  10  n* 

1900.  Feb.    14,  Philippine 

Islands 302  n" 

1909,  Mar.  4,  criminal  code 

206  n*<,  215  n«  239  n» 
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1911,  Feb.  17,  purchase  of 

embassies 239  n"* 

1915,  May  7,  neutrality 215  n 

1917,  May  7,  neutrality.. 206 n" 
1917,  May  17, neutrality... 215 n 
1917,  June    15,   export   of 

arms 208  n\  105  n 

1917,  Apr.   6,  declaration 

of  war,  Gennany 148  n 

1917,  Dec.   7,  declaration 

of  war,  Austria-Hungary, .  148  n 

1917,  May  1 2,  joint  resolu- 
tion   327  n 

1918,  Apr.     18,     reimbursement 
for  damages  in  France. .  .335  n** 

State,  department  of 201  n^ 

State,  Secretary  of 201  n* 

Submarine  cables,  cutting 333  n* 

Territory:  Acquisition  by,  302  n**; 
Annexation  by,  302  n^**;  Depend- 
ent state,  alienation  of  territory 
of,  440  n";  Dismembered,  is, 
285  n»;  Imperialism,  302  n»>; 
Municipal  title  to  land,  285  n*; 
Panama  Canal,  tolls,  controversy 
with  Great  Britain,  290  n*; 
Resources,  waste  of,  288  n". 
Texas:  Annexation  of,  dfect  on 
treaties,  462  n'^  463  n;  Citizen  of, 
on  independence,  17  n*;  Debt  of, 
328  n";  Recognition  by  U.  S.  A. 
(1836),  116n. 

Transfer  of  vessels 439  n" 

Treaties:  Abrogation  of,  with  France, 
438  n*;  Enforcing,  against  France, 
438  n*;  Indian  treaties,  416  n*; 
Internal  effect  of,  440  n^*;  Member 
states,  power  of,  412  n^;  Negotia- 
tion of,  416  n",  420  n«;  Postal 
conventions,  416  n";  Piower  of, 
municipal  law  as  to,  415  n;  Power 
of  Federal  government,  dfect  of, 
440  n**;  Ratification,  municipal 
law  as  to,  415  n*;  Modifications 
with,  421  n*;  Organ  for,  420  n*; 
Refusal  to,  421  n**;  Senate,  pro- 
cedure of,  417  n";  Secret  treaty 
in,  407  n*;  Senate,  refusal  to 
ratify,  37  In";  Termination  of ,  by, 
438  n*,  469  n';  Te.vas,  annexation 
of,  effect  on,  462  n",  463  n;  Third 
parties  and,  466  n;  Time  of  going 
into  effect,  468  n*;  War.  effect  of, 
on,  457  n\  458  n«. 

Trent,  case  of 253  n« 

Truce,  flags  of,  navy  reg.  as  to,  265  n 

Turkey:    Armenian  propaganda  in 

U.   S.   A.,  48  n**:    Capitulations 

with,  40  n;  Mob  damage  to  mem* 
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UNITED  STATES  OF 
AMERICA  (Continued) 
Turkey 
bers  of,  31  n;   Play,  complaint  of 
(1891),  77  n. 

Tweed,  extradition  of 45  n* 

United  States  Supreme  Court,  327  n* 

Uruguay,  rivers  in 296  n 

Venezuela,  alien  law  of,  pro- 
test of 35  n* 

Vessels,   time   for   departure 

outb.  of  war 326  n* 

Vessels,     enemy,     captured     from 

enemy,  character  of 439  n^^ 

Vessels,  transfer  of,  effect  on 

character 439  n** 

Virgin  Islands 302  n>*,  316  n>* 

Virginius,  case  of 77  n',  202  n 

War,  power  in 149  n** 

Wars  by 148  n 

Washington,  three  rules  of . . .  .210  n 

Weeks,  extradition  of 45  n* 

Wireless  in  war  of  Gcr.  Agg.,  204  n* 

Wounded,  treatment  of 259  n^ 

Yucatan,  neutrality  of  (1845),  172  n" 
Zanzibar,  capitulation^  with. . .  .40  n 
UNITED   STATES   supreme 

court 327  n*,  468  n« 

UNIVERSAL  international  law,  164  n" 

UNIVERSAL  succession 99  n" 

UNIVERSAL  war 145  n« 

UNIVERSITAS  juris 98  n" 

UNLAWFUL  war 142f  n" 

UNNEUTRAL  service 372 

UNPROTECTED  interests 31 

UNLIMITED  war 144  n" 

UNJUST  war 144  n»» 

UNRESTRAINED  conduct 30 

UNRESTRAINED  power  of  state,  138 

URUGUAY  River 296n 

URUGUAY,  intemat.  status  of,  106  n« 
URUGUAY,  internal  waters  of.  .296  n 

USAGE 83  n" 

USE  OF  SEA 346 

USE  OF  RIVERS 291 


VALAIS,  merger  into  Switzerland 

95  n" 

VALENCIA,  revolution  in 65  n» 

VAN  BEREKEL 243  n 

VALPARAISO,  blockade  of  (1891), 

118  n» 
VALPARAISO,  bombardment  of, 

253  n^ 
VALPARAISO,  capture  in  Har- 
bor of.  Great  Britain 198  n 

VALPARAISO,  mob  at  (1891). . .30  n» 

VANCOUVER  Island 373  n» 

VASSAL  state 76.  283  n^ 


VASSOS,  Col.,  landing,  Crete. .  .212  n* 
VATICAN,  immunity  of  envoy 

at 240  n« 

VEGA  GARCILASSO  de  la 224  n 

VEGA,  the  (1878) 3«5n 

•VENAISSAN 285  n» 

VENGEANCE,  la  (3  Dall.  297),  208  n« 
VENICE 

Adriatic,  claim  to 348  n,  371  n>* 

Austria,  occupation  by 312  n^ 

Foreign  enlistment  (1779) 215  n 

Independence  of,  extinction  of 

95  n",  102  n" 

Lombardy,  separation  from 97  n' 

Neutrality,  edict  of  (1779) ...  .201  n* 

Origin  of 91  n*.  305  n«,  309  n" 

Permanent  envoys,  and 204  n" 

Title  of 87  n« 

Turkey,  treaty  relations  with,  410  n* 
VENEZUELA  • 

Aliens,  law  as  to 35  n^ 

Blockade  by  powers  (1902) 119  n 

Boundary  dispute 296  n,  308  n* 

France,  resumption  of  inter- 
course with  (1913) 186  n 

Great  Britain,  dispute  with. .  .299  n^ 
Guano  Islands,  dispute  with 

U.  S.  A 299  n^ 

International  status  of 106  n* 

Mosquito  Coast,  dispute  with 

Great  Britain 299  n' 

Netherlands,  minister,  dismis- 
sal of 100  n 

Rogatory,  letters 79  n* 

VENUS,  the  (4  C.  Rob.  355). .  .314  n" 

VERDEN 181  n« 

VESSELS 

Capture  of §926 

Character  of §1085 

Condemnation  of §930 

Identification  of §283 

Interference  between §292 

Jurisdiction  over §284 

Kinds  of §282 

Maritime  belt  in §§315,  316 

Neutral §958 

Private §§282,  285 

Public §§282,285 

Search  of §§292,  924 

Visit  of §§292,  924 

Transfer  of §1086 

Visit  of §§292,  924 

VIA  FACTI  measures 116  n« 

VICARIOUS  responsibilities 23  n» 

VICEROY  of  India,  treaty-mak- 

ing  power 420  n* 

VICTOR,  the 178  n« 

VICTOR  EMMANUEL,  King 

of  Italy 115  n«,  213  n,  109  n 

VICTORIA 63  n 
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VIGILANTIA  (1  C.  Rob.  1). .  .373  n" 

VILLAGE  COMMUNITY 65 

VILLEFRANCHE 383  n« 

VIRGIN  Islands 302  n".  441  n« 

VIRGINIUS,  the 

366  n\  367  n,  77  n«,  202  n 

VISIT  AND  SEARCH §924 

VOID,  treaty 446  n« 

VOLUNTARY  neutrality 169  n>» 

VOLUNTARY  law 164  n" 

VORWARTS.  the 391  n* 

VOTE  of  a  state 122  n» 

VROUW  JUDITH  (1  C.  Rob.  150) 

398  n« 
VROW  ANNA  CATHARINA 

(5  C.  Rob.  15) 200  n»« 

VROW  ELIZABETH  (5  C.  Rob.  2) 

438  n* 
W 

WAAL  River 295  n 

WADDINGTON.  Carlo 235  n« 

WAIVER  of  immunity §194 

WALES 92  n,  95  n»» 

WALLACHIA 79n 

WALSINGHAM 65  n» 

WASHBURN,  Mr 252  n 

WASHBURNE,  Mr 252  n 

WASHINGTON,  D.  C 285  n» 

WASHINGTON,  destruction  at, 

by  British 283  n" 

WAR 

Beginning  of §622 

Cause  of §605 

Declaration  of |623 

Definition  of §601 

Effect  of §627 

Factors  restraining §604 

Functions  of §605 

International  violence §603 

Kinds  of  war §621 

Laws  of §734 

Motives  of §605 

Municipal  violence  distinguished 

|603 

Objects  of §605 

Parties  to \ §606 

Power  to  make §604 

Purpose  of §605 

R^ion  of §636 

State  act  of §626 

Termination  of $637 

Theatre  of  war §636 

Third  states  and §635 

Unilateral  act  distinguished §602 

WARS  REFERRED  TO 
Anglo-French,  Middle  Ages, 

fishing  boats 363  n** 

Contributions  and  requisitions 

335  n" 
French,  revolution  of 368  n" 


WARS  REFERRED  TO 

Napoleonic 364  n 

Pensinsular,  property  on  inva- 
sion  332  n" 

1294  Great  Britain  vs.  Spain,  neu- 
tral ship  carrying  enemy  goods, 
367  n» 

1338-1448  Hundred  Years  War, 
France  and  England  Mercen- 
aries in 240  n** 

15th  Century,  Pisa  vs.  Florence, 
seizure  of  private  property.  .325  n 

1597  Great  Britain  vs.  Spain,  neu- 
tral property,  368  n**;  Spain  vs. 
United  Provinces,  prisoners  in 
belligerent  ships,  203  n';  Massa- 
cre of  Prisoners,  255  n. 

1618-48  Thirty  Years  War,  107,  111, 
116  198  n",  283  n";  Barbarity 
in,  228  n^ 

1700-18  Northern  War  181  n*,  305  n* 

1727  Great  Britain  vs.  Spain, 
mercenaries 180  n 

1740-48  Austrian  Succession:  Dec- 
laration, 147  n";  Invasion,  levy 
of  recruits  on,  419  n';  Fortresses, 
demolition  of,  458  n^;  Mercen- 
aries, 180  n;  Public  debts  due 
enemies,  325  n^^;  Ships  taken 
before  war,  restoration  of,  292  n". 

1743  France  vs.  Sardinia:  Dec- 
laration   147  n" 

1746  Great  Britain  vs.  Spain: 
Invol.  entry  pub.  ship 300  n* 

1755  Great  Britain  vs.  rrance: 
Deceit,  false  colors 250  n* 

1756-63,  Seven  Years  War,  France 
V.  Great  Britain:  Declaration, 
147  n";  Levies  in,  occupied  terri- 
tory, 419  n^;  Mercenanes,  180  n; 
Rule  1756,  378  n». 

1757  Empire  vs.  Prussia:  Dec- 
laration  147  n" 

1762  France  vs.   Portugal: 
Grounds  of  Declaration ....  197  n^ 

1762  Great  Britain  vs.  Spain: 
Declaration 152  n* 

1776  Great  Britain  vs.  Thirteen 
North  American  Colonies:  Letters 
of  permission,  244  n;  Mercen- 
aries, 180  n;  Reprissds,  260  n*; 
Spies,  250  n*. 

1779  Great  Britain  vs.  Spain.  .316  n 

1788  RussLi  vs.  Sweden,  Den- 
mark qualified  neutrality  of,  173  n* 

1793  Great  Britain  vs.  France:  Brit- 
ish complaint  of  preferential  treat- 
ment of  French  ships  by  U.  S.  A., 
173  n*,  202  n;  U.  S.  A.  qualified 
neutrality,  173  n>,  184  n*. 
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(Continued)  ish  enlistment  in  U.  S.  A.,  188  n*, 

1799  Prussia  vs.  France,  involun-  214   n;     Contributions,    335   n"; 

tary  entry  of  pub.  ship 300  n*  Denmark,   neutrality   of,    175  n*; 

1801  Great  Bntain  vs.  Sweden:  Export  arms  and  munitions  of  war. 
Capture  by  Great  Britain  in  Nor-  208  n';  Free  ships  make  free 
wegian  waters 198  n  goods,  enemy  ships  make  enemy 

1802  Great  Britain  vs.  France,  neu-  goods,  367  n;  Fishing  boats,  seiz- 
tral  ship,  unneutral  service.  .373  n  ure  of,  364  n;    Loans  in  neutral 

180.S  Allies    vs.     France:     Russian  countries,  215  n";    Neutral  ship, 

troops    passing    through    Silesia,  unneutral  service,  373  n;    Private 

184  n".  individual  in  jurisdiction  on,  out- 

1807  Great   Britain   vs.    Denmark:  break    of    war,    417  n;     Private 

Seizure  »»f  ;»rivate  property .  .325  n  property,  seizure  of,  332  n";  Priv- 

1807  Great  Britain  vs.  Nether-  ateering,    244    n;     Requisitions, 

lands:  Orezombo,  capture  of,  373  n  335  n";     Sweden,    neutrality    of, 

1807  Great  Britain  vs.  France,  neu-  175  n';  Sitka  in  San  Francisco, 
tral  ship  unneutral  service,  373  n  203  n*;     Treaties,    effect    of,    on, 

1808  Russia  vs.  Sweden:  Dec-  459  n;  Vessels,  time  for  departure 
laration 147  n"  of.  326  n'. 

1809-12  Russia  vs.  Turkey 294  n  1859  France    vs.     Austria:      Great 

1810  Great  Britain  vs.  Den-  Britain,  neutrality  of,  176  n»;  Ves- 

mark:  Convoy 350  n"  sels,  time  for  departure  of,  362  n*. 

1812-14  Great  Brtain  vf?.  U.  S.  A.:  1859  Austria  vs.  Sardinia:   Treaties, 

Destruction  of  property,  283  n'',  effect  of ,  on 459  n* 

312  n*;     391  n^     General    Arm-  1859  Italian  War:  Privateering,  244  n 

strong,  capture  of,  198  n;    Repri-  1856  Russia  vs.  Sardinia:  Effect 

sals,  261  n;    Termination  of  hos-  of,  on  treaties 459  n 

tilities,    291  n";     Treaties,    effect  1860  Piedmont  vs.    Naples: 

upon,  458  n*.  Declaration 147  n" 

1823  France  vs.  Spain:  Priva-  1861-65  American  Civil  War:   Ala- 

teering 244  n  bama,  captures  by,  199  n;  Aliens, 

1829  Civil  War  in  Portugal,  military  service  in  U.  S.  A.,  25  n*; 

neutrality  of  Great  Britain. .  185  n  Angary  by  U.  S.  A.,  330  n»;  Block- 

1835  Texas  vs.  Mexico,  neu-  ade,    396  n*;      Brazilian    waters, 

trality  of  U.  S.  A 176  n*  capture   in,    199  n;    British  order 

1838  France  vs.  Mexico,  dec-  as  to  prizes  in  ports  of  June  1, 

laration 147  n"  1861,  202  n;  Chesapeake,  case  of, 

1846-48Mexico  vs.  U.  S.  A.:  British  199  n;  Confederate  Government 
subjects  in  Mexico,  310  n,  311  n;  raising  money  in  England,  215  n^*; 
Contributions,  335  n";  Declara-  Destruction  of  property  by  Con- 
tion,  148  n;  Pishing  boats,  364  n;  federates,  391  n^  Florida,  cap- 
Great  Britain,  neutrality  of,  176  n*;  ture  of,  199  n;  France,  prizes  m 
Private  property  on  invasion,  ports  of,  order  of  June  10,  1861, 
352  n";  Privateering,  244  n;  202  n;  Great  Britain,  neutrality 
Requisitions,  335  n^';  Yucatan,  of,  176  n*;  Nature  of,  139  n*; 
neutrality  of,  172  n**.  Nashville  and  Tuscarora  at  South- 

1848  Germany  vs.  Denmark:  Quali-  ampton,199n;  Privateering,  244 n; 

fied  neutrality  of  Great  Britain,  Private  individuals  in  war,  419  n^; 

173  n*.  Reimbursement  by  U.  S.  A.  for 

1850  Schleswig-Holstein  vs.  Den-  damages  done,  335  n**;  Rhode 
mark:  Capture  in  neutral  waters  Island  in  Bahama  waters,  200  n'; 
of  Lubeck 194  n*'  Spain,     Cienfuegos,     harbor    of, 

1851  Argentine  Confederation  setting  at  liberty  prizes  in,  199  n. 
vs.  Uruguay 66  n  1863  France  vs.  Mexico:    U.  S.  A., 

1854-56  Great  Britain  and  France  shipment    of    arms    to    Mexico, 

vs.  Russia,  Crimean  War:  Bellig-  208  n*. 

erent  use  of  neutral  waters,  Spain,  1864  Danish    War,    Great    Britain, 

Portugal,  Sweden,  Norway,  195  n;  neutrality    of,     176  n*;     Vessels, 

Blockade  in,  395  n",  396  n*;  Brit-  time  for  departure  of,  326  n*. 
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{Continued)  burg,    bombardment   of,    312  n'; 

1866  Italy,  Austria  vs.  Prussia:  Neu-  Switzerland,  French  office  in,  for 

tralit]^  of  Great  Britain,   176  n*;  Alsatian  volunteers,  188  n*;  Switx- 

Prussia,  invasion  Saxonjr,  private  eriand,  neutrality  of,  176  n",  185  n; 

property,  332  n";   Treaties,  effect  U.   S.   A.,  neutrality  of,   175  n»; 

of,  on,  459  n;   Venice,  cession  of.  Vessels,    time   for   departure   of, 

316  n;    Vessels,  time  for  depart-  326  n^  Volunteer  fleet,  Germany, 

ure,  326  n».  231  n",  246  n'^ 

1866  Spain  vs.  Chile,  purchase  1877  Russia    vs.    Turkey:     British 

ship 211  n  neutrality,    175  n*;     Declaralton, 

1866  Spain  vs.  Chile,  neutrals  148  n;  Loans  in  neutral  countries, 

damage  to 337  n  Russia,  215  n";  Parties  in,  140  n'; 

1868  Great  Britain  vs.  Abys-  Roumania,  party  to,  140  n^;  Ves- 

sinia 38  n  sels,  time  for  departure  of,  326  n*. 

1873  Insurgency  in  Navarre,  France  1877  Turkey    vs.    Servia:     Parties, 

furnishing    arms    and    munitions  140  n';  Russian  officers  in  Servian 

of  war 208  n'  army,  180  n;    Servian  enlistment 

1870-7 1  Franco-German  War:  Aliens  in  Russia,  180  n. 

in  French  Army,  424  n^  Belgium,  1879-83    Chile    vs.    Peru:     Chile 

detention  of  French  non-commis-  cutting  cable,  334  n;  Peru  setting 

sioned  officers,   187  n^;    Belgttun,  explosives  adrift,  205  n^^ 

neutrality  of.   185  n;    Belligerent  1885  Servia  vs.  Bu^aria,  parties 

occupation  of  France  by  Germany,  140  n^ 

306  n";    British,  laying  of  cable  1885  France   vs.    Germany: 

by,  217  n^;    British  ships  neutral  French  use  of  Hong  Kong. .  .186  n 

assisting  belligerent  on  high  seas,  1891  Chilean  civil  political  refu- 

217  n^;   British  subject  neutral  in  gees 244  n 

France,  424  n';  Cable  by  France,  1894  China    vs.     Japan:      Chinese 

British  refusal  to  allow,  204  n*;  subjects  in  Japan,  417  n;  Declara- 

Contributions,   335  n^*;     Declara-  tion   of,    148  n;     Destruction   of 

tion   of,    148  n;     Destruction   of  property,  390  n;    Esmeralda,  sale 

property,  391  n*;   Export  of  arms  of,  by  Chile,  178  n**;    Kowshing, 

and    munitions   of    war,    208  n*;  sinking  of,  177  n'*,  373  n,  390  n. 

Fishing  boats,  seizure  of,  364  n;  462  n*^;    Lighthouse  vessels  and 

France,    expulsion    of    Germans,  tenders,    exemption    of,    313  n'', 

417  n;     Germany,    barbarity    of,  373  n;     Neutrals    saving    bellig- 

228  n';    Germany,   complaint   of  erent    sailors,    426  n*^;     Treaties, 

French  violation  of  la\i'S  of  war,  effect  of,  on,  459  n. 

231  n";    Germany,  enlistment  in  1895  France  vs.  Madagascar,  140  n' 

U.  S.  A.,  188  n*;    German  occu-  1896  Italy  vs.  Abyssinia,  con- 

pation   of   French   State   forests,  traband 373  n' 

311  n;    Great  Britain,  neutrality  1896-99  Soudan  War,  Eg^'pt 

of,  176  n*;    175  n;   Loans  in  neu-  a  part^r 140  n' 

tral   countries,   215  n*';     Luxem-  1898  Spain    vs.    United    States    of 

buig,  violation  of  neutrality  of,  America:    Declaration  of,  148  n; 

185  n;     Luxemburg,   inability   to  Fishing  boats,  364  n;  Great  Brit^ 

maintain  neutrality,  176  n^M  Neu-  ain,  refusal  to  allow  U.  S.  A.  to 

trality,  special,  in,  172  n^;    Neu-  land  cable  at  Hong  Kong,  204  n*; 

trals,  damage  to,  335  n^*;    Paris,  Netherlands,  neutrality  of,  175  n*; 

bombardment  of,  253  n**;   Prison-  Privateering,     245  n;      &mtiago, 

ers  of  war,  258  n";    Private  indi-  capitulation  of,  439  n*^;  Termina- 

viduals  in,  419n^;   Railwa>'S  cars  tion  of,  156 n**;  Treaties, effected, 

detained    by    Germany,    330  n*,  on,  459  n;  U.  S.  A.  cutting  cables, 

336  n";    Reunbursement  by  Ger-  333  n';    Vessels,  time  for  depart- 

manjr  of  damage  done,   336  n^*;  ure  of,  326  n':   Wounded,  259  n**. 

Reprisals,    260  n*;     Requisitions,  1900  South  African  War:    Dedara- 

335  n";    Seine,  sinking  of  British  tion,  148  n;   Devastation,  283  n*'; 

ships  in,  330  n*,  337  n;  Spies,  per-  Enemy  country,  alien  in,  424  n>': 

sons  in  balloons  as,  250  n';  Strass-  Hostages     in     enemy     oountry, 
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419  n";  Individuals  on  invasion, 
322  n;  Neutrals  in  belligerent 
armies,  424  n';  Private  enemy 
individuals  in  jurisdiction  on  out- 
break of  war,  417  n;  Portugal, 
qualified  neutrality  of,  173  n*; 
Wounded,  259  n". 

1904-06  Russia  vs.  Japan:  Bn'tish 
ships  assisting  belligerent  on  high 
sea,  218  n;  Caroline,  purchase  of, 
by  Russia  in  Exigland,  210  n;  Che- 
mulpo, attack  in  harbor  of,  199  n, 
204  n;  Chifu,  attack  in  harbor  of, 
199  n;  Chifu,  Russian  wireless 
station  at,  204  n*;  China,  neu- 
trality of,  171  n»,  175  n»;  China, 
neutiality,  violation  of,  186  n; 
Continuous  voyage,  387  n^;  Con- 
traband, 383  n';  Conversion  of 
merchant  ships,  246  n'^;  Darda- 
nelles, Russian  volunteer  fleet 
pas^ng  through,  374  n*;  Dead 
•oldiers,  property  on,  292  n^*; 
Declaration,  148  n;  Dogger  Bank 
case,  426  n*,  218  n;  Destruction  of 
property,  391  n\  389  n*;  Floating 
mines,  389  n';  German  coaling 
Russian  steamers  on  high  seas, 
218  n;  Great  Britain,  neutrality 
of,  176  n*;  Hospital  ships,  seizure 
of,  314  n^^;  Internment  of  ships  in, 
195  n;  Japan,  complaint  of  viola- 
tion of  laws  of  war  by  Russia, 
232  n;  Korea,  neutrality,  viola- 
tion of,  186  n;  Lighthouse  vessels 
and  tenders,  exemption  of,  313  n*^; 
Loans  in  neutral  countries,  215  n"; 
Neutral  ship,  capture  after  treaty, 
release  of,  292  n^';  Neutral  vessel 
carrying  enemy  persons,  373  n; 
Prisoners  of  war,  258  n";  Private 
enemy  individuals  in  jurisdiction 
on  outbreak  of  war,  417  n;  Rus- 
sian sailors  received  on  neutral 
fleets,  177  n",  203  n*;  Russia  pur- 
chase of  vessels  from  Germans, 
178  n^*,  179  n;  Spies,  251  n; 
Treaties,  effect  of,  on,  459  n;  Ves- 
sels, time  for  departure,  326  n'; 
Wounded,  259  n". 

1912-13  Balkan  Wars:  Barbarity, 
229  n;  Commission  to  inquire 
into,  229  n. 

1911  Italy  vs.  Turkey:  Great  Brit- 
ain, neutrality  of,  176  n**.  Private 
individual  in  juris,  on  outb.  of, 
417  n;  Red  Sea,  neutrality  of, 
172  n';  Turkey,  complaint  of  vio- 


WARS  REFERRED  TO 

lation  by  Italy  of  laws  of  war, 
231  n»'. 
1914-18  War  of  the  German  Aggres- 
sion: Aerial  warfare,  247  n';  Alien 
enemies  in  jurisdiction,  417  n; 
Angary  in,  330  n*;  Appam,  the, 
202  n;  Armistice  in,  267  n^; 
Barbarous  forces,  241  n^;  Bel- 
gium, war  of  self-defense,  135  n'; 
Blockade  in,  394  n';  Bulgaria, 
barbarity  of,  229  n;  Contraband, 
382  n*;  Danish  waters,  capture  in, 
200  n;  Declaration  of  war  in, 
148  n;  Denmark,  neutrality  of, 
175  n";  Destruction  of  property, 
283  n^';  Diplomatic  relations,  sev- 
erances of,  185  n*,  186  n,  150  n^^; 
Dresden,  German  ship  sunk  by 
British  in  Chilean  waters,  200  n; 
Floating  mines,  390  n;  France, 
war  of  self-defense,  135  n';  France, 
Germany  violating  territory  of 
148  n";  Fryatt,  Captain,  execu- 
tion of,  247  n*;  Fry.  William  P., 
destruction  of,  392  n*;  Gentlemen 
vs.  Barbarians,  229  n^;  Germany, 
barbarity  of,  228  n\  230  n»,  241  n*, 
251  n,  261  n,  283  n*^  413  n»,  419  n^ 
deceit,  251  n;  destruction  of  hos- 
pital ships,  315  n;  destruction  of 
private  property  at  sea,  420  n'; 
destruction  of  private  property, 
283  n*';  disr^ard  of  neutralitv, 
141  n";  failure  to  observe  estab- 
lished usages  of  war,  238  n'; 
poisoning  wells,  229  n;  quarter, 
refusal  of,  255  n;  treaty  pro- 
visions, violation  of,  435  n*;  war- 
ships of,  interned,  197  n;  Gigan- 
tic and  bloody  war,  a,  304  n"; 
Involuntary  alienation,  effect  of, 
on  restraining,  313  n*;  Italy, 
retaking  art  objects  seized  by 
Austria,  312  n^;  Loans  in  neutral 
states,  215  n";  London,  declara- 
tion of,  in,  233  n;  Native  auxili- 
aries in,  241  n^;  Neutral  in  bellig- 
erent country,  335  n**;  Neutral 
property,  destruction  of,  261  n, 
391  n*;  Neutral  property  in,  371  n*; 
Neutrals  in  belligerent  armies, 
424  n^;  Norway,  neutrality  of, 
175  n";  Piepenbrink,  August,  case 
of,  422  n^*;  Prisoners  of  war, 
256  n<,  256  n>;  Reprisals,  261  n; 
Resources  of  state,  effect  of,  on, 
347  n;  Salonika,  allies  passing 
through,  186  n;  Servia,  barbarity 
of,  229  n;   Shot  guns,  use  of,  by 
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(Continued) 

U.  S.  A.,  249  n;  Submarine  war- 
fare, 247  n*;  Sweden,  neutrality 
of,  175  n";  U.  S.  A.,  aliens,  mili- 
taiy  service,  26  n;  U.  S.  A.,  dec- 
laration of  war  to  protect  neu- 
trality, 170  n»;  U.  S.  A.  forced 
into,  176  n^^;  U.  S.  A.  munitions 
of  war,  export  of,  by  members, 
208  n*;  U.  S.  A.,  neutralitv.  175  n»; 
U.  S.  A.,  members  of,  while  neutral 
in  belligerent  armies,  435  n"; 
U.  S.  A.,  while  neutral  assisting 
belligerent  on  high  seas,  218  n; 
U.  S.  A.  shipbuilding,  211  n,  212  n; 
U.  S.  A.  submarine  building,  212  n; 
U.  S.  A.  wireless  stations  in,  204  n'; 
Vessels,  time  for  departure,  327  n. 

WARLIKE  treaties 429  n" 

WAR   LOSSES,   compensation   com- 
mission of  Cape  Colony. .  .335  n" 

WAR  MANUALS 234n 

WARSAW,  Kalkstein,  seizure  of, 

at 41  n« 

WARSPITE.  the 365  n« 

WARTENSLEBEN,  Count 251  n 

WATCHING  ENVOYS 203  n« 

WEEKS,  surrender  of 45  n» 

WEISEMAN,  PhiUp 259n 

WEI-HAI-WEI 317  n,  434  n» 

WEIMAR,  pledge  of  (1803) 317  n 

WELLINGTON,  Duke  of 419  n^ 

WELVART  VAN  PILLAW  (2  C. 

Rob.  128) 385  n« 

WESER 

Bremen,  possession  of 292  n^^ 

Opening  of 295  n 

WESTPHALIA,  kingdom  of 

308  n^  310  n 
WESTPHALIA,  peace  of 

85  n\  204  n".  423  n»,  455  n\  292  n" 
WHITE  FLAG 406 


WHITE  Sea 346  n 

WIBORG  ET  AL,  v.  U.  S.  (163 

U.S.  632) 213  n 

WICKQUEFORT 211  n 

WILCOX  V.  HENRY  (1  Dall, 

69) 328  n» 

WILDENHUS'S  CASE  (120  U. 

S.  1) 389  n 

WILLIAM,  the 378n 

WILLIAM,  King  of  Holland ....  200  n* 
WILLIAM  of  Normandy,  317  n,  331  n" 

WILLIAM  of  Orange 84n 

WISE,  Mr 226  n 

WITNESS,  envoy  as §177 

WOLF  V.  OXHOLM  (6  M.  &  S. 

100) 325n 

WORMS,  diet  at llOn* 

WRECH,  Baron  de 231  n 

WRECKS 390  n» 

WREXHAM,  the 247  n« 

WURTEMBERG,   Constance 

Lake 297  n* 

WURTEMBERG,  Count  of. .  .138n" 
WYOMING  SPRINGS,  mob 

lenoe  at 31  n 


YANGSTEKIANG 297  n 

YELLOW  Sea 346  n 

YOKOHAMO,  U.  S.  troops  at. .  .71  n« 
YOUNG,  JACOB  AND  JOHANNA. 

(1  C.  Rob.  20) 364  n 

YRISON  V.  CLEMENT  (2  Car. 

&P.  233) 211  n 

YUCATAN,  neutraUty  of 172  n" 

YUGOR  straits 375  n 


ZANZIBAR 79  n 

Blockade  by  Portugal  (1888) . .  119  n 

Capitulations  U.  S.  A 40  n 

ZEELAND 190  n» 

ZUYDER  ZEE 372  n" 


To  avoid  fine,  this  br<^^    '      M  be  rctunw  ' 
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